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(4Lm,  89.) 

0orp0ra<ftm — iewer  —  mode  of  eoniirtteiion^^damage»^  mtUane&, 

A  oonrt  of  equitj  has  no  power  to  compel  m  city  to  conatmct  m  sewer,  nor  jnr- 
ifldietlon  of  a  claim  of  damages  for  injuries  by  the  improper  construction  of 
one,  except  where  the  operation  of  the  sewer  ma j  be  enjoined  as  a  nuisance.* 

BILL  to  compel  constmction  of  a  sewer  and  for  damages.     The 
opinion  states  the  case.      The  complainant  had  judgment 
below. 


W.  H.  Humphreyiy  for  complainants. 

W,  K.  McAUUter,  for  defendants. 

GooPBR,  J.  The  chancellor  oyerruled  a  demurrer  to  the  bill, 
and  the  defendant  appealed.  It  appears  from  the  bill  as  amended, 
and  as  it  comes  before  us,  that  complainant,  Anna  E.  Horton,  wife 
of  J.  W.  Horton,  became,  on  February  20, 1875,  the  owner  for  life, 
with  remainder  to  her  two  children,  by  deed  of  gift  from  her 

•a&BFaUr  y.CHtyqfPhUaOaphta  {98  Penn.  St.  809),  9St  Am.  Bep.466;  dtyof  Denwrv. 

CapeUi(40oh  96), 84  Am.  Rep. 68. 
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father,  of  an  improved  lot  ou  Broad  street,  in  Nashville,  fronting 
twenty-three  feet  eight  inches  on  Broad  street,  and  running  back 
one  hundred  feet.  In  the  year  1872,  the  corporate  authorities  of 
the  city  constructed  a  sewer  across  Broad  street,  and  under  the 
house  erected  on  said  lot,  and  other  houses  adjoining  thereto,  upon 
a  lot  in  the  rear,  and  thence  by  open  drain  into  Wilson's  Spring 
branch. 

This  sewer  was  at  first  sufficient  for  the  purpose  intended,  but 
the  corporate  authorities  from  time  to  time  constructed  ether  sew- 
ers and  surface  gutters,  and  connected  them  with  the  original  sewer, 
whereby  the  latter  became  the  only  means  of  escape  for  the  water 
and  foul  drainage  of  a  large  additional  territory,  the  rainfall  of 
which  territory  would  not  naturally  flow  upon  the  property  in  ques- 
tion, but  would  find  its  way  to  the  river  in  other  directions.  The 
result  is  that  the  volume  of  drainage,  in  hard  rains,  breaks  open 
the  sewer  under  the  house,  injuring  the  walls  and  articles  stored 
therein,  rendering  the  cellar  valueless,  and  by  filling  the  upper 
rooms  with  foul  gases  and  effluvia  making  the  building  unhealthy 
and  unfit  for  either  residence  or  business.  The  sewer  has  also  been 
permitted  negligently,  from  time  to  time,  to  become  obstructed,  so 
that  the  property  of  complainant,  and  other  property  on  both  sides 
of  Broad  street,  were  flooded  by  sewage  and  injured.  On  Septem- 
ber 30,  1876,  the  city  engineer  called  the  attention  of  the  corporate 
authorities  to  the  insufficiency  of  the  sewer  for  the  drainage  thrown 
upon  it,  and  to  the  necessity  of  a  new  sewer  along  Broad  street  to 
the  river.  On  March  26,  1878,  the  mayor  of  the  city,  in  a  message 
to  the  common  council,  called  their  attention  to  the  condition  of 
the  sewer,  and  recommended  the  construction  of  a  new  sewer  along 
Broad  street  to  the  river.  And  just  before  the  filing  of  the  bill, 
on  October  1,  1878,  the  complainants  petitioned  the  corporate  au- 
thorities for  a  removal  of  the  nuisance  and  for  damages,  without 
avail.  The  prayer  of  the  bill  is  that  the  corporate  authorities  be, 
by  the  final  decree,  compelled  to  constinict  a  sewer  along  Broad 
street  to  the  river,  and  such  other  side  drains  as  may  be  necessary 
to  secure  the  health  of  the  citv  and  remove  the  nuisance  created 
by  the  defective  sewerage  mentioned,  and  that  complainants  be  al- 
lowed such  damages  as  may  be  just  and  proper  for  the  injuries  sus- 
tained. 

The  main  object  of  the  bill  is  to  compel  the  city,  by  mandatory 
decree,  on  final  hearing,  to  construct  a  new  sewer  from  complain* 
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ant's  lot  along  Broad  street  to  the  river,  a  distance  as  shown  by  the 
bill  of  1,660  feet.  The  ground  of  demurrer  assigned  to  this  part 
of  the  relief  sought  is  that  the  building  of  a  public  sewer  by  a  muni- 
cipal corporation  is  the  exercise  of  a  legislative  discretion  which  the 
court  will  not  control.     And  to  this  effect  are  the  authorities. 

The  reason  for  the  rule  has  been  admirably  stated  by  Denio,  Gh. 
J.,  in  MaU  V.  CUy  of  Brooklyn,  32  N.  Y.  495.  "  It  is  not  the 
law/'  he  says,  *'  that  a  municipal  corporation  is  responsible  in  a 
private  action  for  not  providing  sufficient  sewerage  for  every  or  for 
any  part  of  the  city  or  village.  The  duty  of  draining  the  streets 
and  avenues  of  a  city  or  village  is  one  requiring  the  exercise  of  de— 
liberation,  judgment  and  discretion.  It  cannot,  in  the  nature  of 
things,  be  so  executed  that  in  every  single  moment  every  square  ^ 
foot  of  the  surface  shall  be  perfectly  protected  against  the  conse-  - 
quence  of  water  falling  from  the  clouds  upon  it.  This  duty  is  not,, 
in  a  technical  sense,  a  judicial  one,  for  it  does  not  concern  the  ad- 
ministration of  justice  between  citizens,  but  it  is  of  a  judicial  nature,, 
for  it  requires,  as  I  have  said,  the  same  qualities  of  deliberation  and 
judgment.  It  admits  of  a  choice  of  means,  and  the  determination 
of  the  order  of  time  in  which  improvements  shall  be  made.  It  in- 
volves also  a  variety  of  providential  considerations  relating  to  the* 
burdens  which  may  be  discreetly  imposed  at  a  given  time,  and  the 
preference  which  one  locality  may  claim  over  another.  If  the  owner 
of  property  may  prosecute  the  corporation  on  the  ground  that  suf- 
ficient sewerage  has  not  been  provided  for  his  premises,  all  these 
questions  must  be  determined  by  a  jury,  and  thus  the  judgment 
which  the  law  has  committed  to  the  city  council,  or  to  an  adminis- 
trative board,  will  have  to  be  exercised  by  the  judicial  tribunals.. 
The  court  and  jury  would  have  to  act  upon  a  partial  view  of  the 
question,  for  it  would  be  impossible  that  all  the  varied  considera- 
tions which  might  bear  upon  it  could  be  brought  to  their  attention 
in  the  course  of  a  single  trial.  Such  a  system  would  be  as  vexatious: 
in  practice  as  unwarranted  in  law.^'  The  distinction  between  the 
political  or  discretionary  powers  of  the  governing  body  of  a  muni- 
cipal corporation  and  the  exercise  by  the  corporate  authorities  of 
ministerial  powers  is  everywhere  recognized.  Dill.  Mun.  Gorp.,. 
§§  753,  778,  and  cases  cited. 

No  authority  has  been  produced  tending  to  show  that  a  Court  of 
Ghancery  has  ever  undertaken  to  compel  a  municipal  corporation 
to  construct  a  sewer  m  a  particular  direction,  or  of  specified  dimen- 
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sioiis.  If  such  a  power  exists  in  the  court,  it  may  be  exercised  to 
control  the  discretion  of  the  local  legislature  in  opening,  grading 
and  improving  streets,  or  in  any  other  matter  about  which  that  body 
may  be  authorized  to  legislate.  The  corporate  functions  would  no 
longer  depend  upon  the  deliberate  action,  after  consideration  of  all 
the  circumstances,  including  the  ways  and  means  of  the  municipal 
oouncil  but  upon  the  verdict  of  a  juiy  or  the  decree  of  a  court- 
Both  reason  and  authority  are  against  the  power  of  the  Chancery 
Court  to  grant  the  relief  sought. 

The  remaining  object  of  the  bill  is  to  recover  damages  for  the 
injury  sustained  by  the  complainants  by  the  overflow  of  the  sewer, 
either  by  reason  of  its  insufficiency  in  size  to  carry  off  the  drainage, 
its  defective  construction,  or  its  being  negligently  permitted  to 
Jbecome  obstructed. 

Although  the  city  authorities  are  intrusted  with  a  discretion  in 
regard  to  constructing  drains  and  sewera  in  the  Srst  instance,  yet 
when  they  have  constructed  them,  it  is  probably  their  duty  to  keep 
jthem  in  proper  repair  and  free  from  obstruction.  Mayor  of  JV.  F.  v. 
iParze,  3  Hill,  612;  Wihony.  Mayor ^  1  Denio,  601;  Hutson  v.  Mayor 
^fN.  v.,  9  N.  Y.  163;  Barton  v.  City  of  Syracuse,  36  id.  54;  McCarthy 
T.  Syracuse^  46  id.  194  Meares  v.  Wilmington,  9  Ired.  73.  And  they  are 
liable  in  damages  for  a  neglect  of  these  ministerial  duties  by  which 
individuals  suffer  injury.  It  is  certain  also  that  equity  has  jurisdiction 
to  enjoin  and  abate  nuisances.  2  Stoiy  Eq.  Jur.,  §  925;  2  Dan.  Ch. 
Pr.  1635.  And  this  jurisdiction  is  not  mterfered  with  by  the  provi- 
sions of  the  Code  conferring  on  the  courts  of  law  the  power  to  abate 
nuisances  in  proper  cases.  Lassater  v.  Oarrett,  4  Baxt.  368.  The 
continuance  of  a  nuisance  is  also  a  new  offense.  Nashville  &  Decatur 
IL  R.  Co,  V.  State,  id.  55.  But  the  jurisdiction  of  equity  to  give 
damages  is  incidental  to  its  jurisdiction  to  interfere  by  injunction 
or  upon  some  recognized  ground  of  equity.  2  Story  Eq.  Jur.,  §§ 
796,  924.  A  suit  for  damages  merely  cannot  be  maintained,  and  is 
mot  authorized  by  the  iict  of  1877,  ch.  97,  which  expressly  excepts 
from  the  new  jurisdiction  conferred  all  causes  of  action  for  injuries 
lo  property  involving  unliquidated  damages. 

The  bill  before  us  does  not  ask  either  a  temporary  or  perpet- 
ual injunction  of  any  kind.  Nor  is  it  easy  to  see  how  it  could. 
The  sewer  complained  of  must  have  been  constructed  with  the 
knowledge  and  acquiescence  of  the  owners  ot  the  property  at 
the  time.     The  complainants  have  perhaps  neither  tlie  right  nor 
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the  inclination  to  abate  it  in  ioto.     What  they  want  and  ask  is  a 
new  eewer  altogether  and  damages  for  the  injuries  done.     The' 
former  the  court  cannot  give  for  the  reasons  stated,  and  the  reiik> 
edy  for  the  hotter  is  at  law. 
Beyerse  the  decree  and  dismiss  the  bill  with  costs. 


Hills  t.  Goodteab. 

(4  Lea,  888.) 

EUdmee  —  rvU  as  to  preponderance,  in  eivU  aeUon  inwlting  criminal  ehargei. 

In  ao  eiTil  action  involving  a  charge  of  forgery  bj  one  of  the  {Mtrtiea,  the  iner» 
preponderance  of  the  entire  evidence,  including  that  of  good  character,  iff 
any,  and  taken  in  connection  with  the  legal  preaomption  of  innocence,  ninat 
prevail.* 

ACTION  on  a  bond.    The  opinion  states  the  facts.  The  plaintiff 
had  judgment  below. 

Humes  £  Pastan,  for  Hills. 

/.  R.  dt  W.  8.  Flippin  and  R.  D.  Jwrdan,  for  Goodyear. 

Cooper,  J.  In  December,  1871,  HiUs  bought  the  interest  of 
Goodyear  in  their  partnership  business,  agreeing  to  assume  and  paj 
the  partnership  debts,  and  giving  Goodyear  a  bond,  with  sureties^ 
to  indemnify  him  against  them. 

This  suit  was  brought  by  Goodyear  on  the  bond  against  Hills  and 
his  sureties,  to  recover  the  amount  of  a  note,  alleged  to  be  apartner* 
ship  note,  which  he  had  been  compelled  to  pay.  Issues  were  joined 
on- the  pleas  of  covenants  performed,  set-off  by  account  for  money 
had  and  received,  and  that  the  note  was  not  covered,  nor  intended 
to  be  covered  by  the  bond  of  indemnity. 

The  plaintiff  recovered  judgment,  and  the  defendant  appealed  in 
error. 

The  bill  of  exceptions  says  that  the  plaintiff  offered  evidence 
tending  to  show  that  after  his  sale  he  was  compelled  to  pay,  and  did 
pay  a  note  of  the  firm,  dated  April  12,  1871,  for  1250,  which  is  set 
out  in  the  record. 


*  To  saiue  effect,  WeLch  ▼.  jrvgen/i^imer,  56  Iowa,  11. 
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The  defendant  then  offered  evidence  tending  to  show  that  the 
note  was  the  individual  note  of  the  plaintiff,  not  of  the  firm;  that 
the  money  received  on  it  was  handed  to  the  book-keeper  of  the  firm 
without  explanation,  placed  to  the  credit  of  the  plaintiff,  and  used 
in  pajring  a  note  of  the  firm  in  bank;  that  the  plaintiff  drew  out 
fash  at  various  times,  amounting  to  tl43,  against  his  individual 
credit;  that  although  the  note  shown  in  evidence  was  signed  in  the 
firm  name,  it  was  not  the  note  given;  that  the  plaintiff's  own  note 
was  originally  given,  and  the  note  exhibited  made  by  plaintiff,  just 
before  the  bringing  of  the  suit,  for  the  purpose  of  being  used  in  the 
«uit,  and  never  delivered  to  the  payee;  that  plaintiff  in  November, 
1871,  collected  certain  specified  accounts  due  the  firm,  and  never 
paid  the  money  into  the  firm  nor  reported  collection,  and  that  at 
the  date  of  the  sale  the  books  showed  the  claims  uncollected. 

The  plaintiff  in  rebuttal  offered  evidence  tending  to  prove  that 
iie  did  not  draw  out  cash  against  the  credit  of  t250;  that  the  note 
was  originally  the  firm  note,  not  his  note;  that  he  notified  defend- 
4int  that  it  was  outstanding  before  the  sale;  that  he  promptly  on 
December  6,  1871,  entered  on  the  books  a  part  of  his  alleged  col- 
lections, paid  over  the  residue  to  the  firm,  and  gave  the  book-keeper 
B  memorandum  thereof  to  be  entered  on  the  books. 

The  defendant  then  offered  evidence,  that  although  there  was  an 
entry  on  the  books  under  the  date  of  December  5,  1871,  in  the 
.plaintiff's  handwriting,  it  was  made  after  the  purchase,  and  was 
fraudulently  altered  to  the  other  date. 

The  plaintiff  then  offered  evidence  of  his  good  reputation  for 
honesty,  integrity  and  veracity,  which  was  admitted  upon  the  de- 
fendant's attorney  stating  that  his  client  intended  to  insist  that  the 
note  in  controversy  was  forged  by  the  plaintiff  ;  that  the  plaintiff 
fraudulently  withheld  moneys  collected  by  him,  and  made  false  en- 
tries on  the  books. 

The  bill  of  exceptions  says  that  the  charge  of  the  judge  is  not 
:fiet  out,  as  it  was  believed  to  be  correct,  except  the  following  charge 
excepted  to  at  the  time,  which  was  the  only  charge  on  the  particu- 
lar point:  "  That  inasmuch  as  the  facts  set  up  as  a  defense  involved 
serioua  charges  of  moral  dereliction  against  the  plaintiff,  they  must 
ho  established  clearly  and  to  the  entire  satisfaction  of  the  jury." 

The  defendant  requested  the  judge  to  charge  as  follows,  which  he 
refused  to  do:  ''A  preponderance  of  the  evidence  however  slight 
is  sufficient  for  the  jury  to  find  any  fact  involved  in  this  cause,  al- 
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though  the  finding  of  such  fact  may  establish  the  grossest  miscon- 
duet,  or  even  criminal  misconduct,  upon  the  part  of  the  plaintiff." 

The  only  errors  relied  on  for  rerersal  are  assigned  upon  the  charge 
made  and  the  charge  refused. 

The  distinction  between  civil  and  criminal  cases  in  respect  to  the 
degree  or  quantity  of  evidence  required  to  justify  the  finding  of  the 
jury  is  weU  settled.  In  criminal  trials  the  minds  of  the  jury  in 
&Yor  of  life  and  liberty  must  be  convinced  beyond  a  reasonable 
doubt.  2.  Greenl.  Ev.,  §  29.  In  civil  cases  the  duty  of  the  juiy  is 
to  weigh  the  evidence  carefully  and  to  find  for  the  party  in  whose 
&vor  it  preponderates,  although  their  minds  be  not  satisfied  beyond 
a  reasonable  doubt.  As  a  general  rule  a  mere  preponderance  of 
evidence  however  slight  must  necessarily  turn  the  scale.  Chapman 
V.  MeAdamSy  1  Lea,  600 ;  KnowUs  v.  Scribner,  57  Me.  497  ;  Oar- 
don  V.  Parmdee,  15  Oray,  413 ;  2  Whart.  Ev.,  §  1246,  note  1. 

At  an  early  day  one  exception  to  this  rule  was  recognized,  which 
18  yet  sustained  by  the  weight  of  authority.  If  in  an  action  for 
libel  or  slander  the  defendant  rely  in  justification  upon  the  truth  of 
the  defamatory  charge,  he  is  held  to  prove  it  beyond  a  reasonable 
doubt.  Ckafmera  v.  Sfiackeli,  6  C.  &  P.  478;  Woodbeck  v.  Keller, 
6  Cow.  118;  2  Oreenl.  Ev.,  §  426. 

Following  the  exception,  it  has  been  held  in  this  State  that  a  plea 
justifying  a  charge  of  perjury  must  be  sustained  by  two  witnesses, 
or  one  witness  with  strong  corroborating  circumstances.  CouUer  v. 
JSUuarly  2  Yerg.  225.  It  has  also  been  held  that  a  plea  of  justifica- 
tion not  sustained  is  adding  aggi*avation  to  injury.  Wilson  v.  JVo- 
iions,  5  id.  211.  The  logical  result  would  be  that  proof  tending  to 
prove  the  truth  of  the  charge,  but  falling  short  of  establishing  it, 
ought  to  be  inadmissible.  Yet  after  a  struggle,  both  in  England 
and  in  a  majority  of  the  States  of  the  Union,  it  has  been  settled 
that  facts  and  circumstances  tending  to  prove  but  not  proving  the 
truth  of  the  charge,  may  be  received  in  mitigation,  even  where 
there  is  a  plea  of  justification.  West  v.  Walker,  2  Swan,  32 ;  2 
Greenl.  Ev.,  §  425.  Some  of  the  State  courts  '^  with  less  justice 
though  better  logic,"  have  held  otherwise.  Bush  v.  Prosser,  UN. 
Y.  347;  Knishi  v.  Fosler,  39  N.  H.  576.  The  reason  for  the  ex- 
ception  from  the  general  rule  has  been  well  stated  by  Depue,  J., 
in  a  recent  opinion  of  the  Court  of  Errora  and  Appeals  of  New 
Jersey:  *'  In  putting  his  justification  on  the  ground  of  the  plaint- 
iff's guilt  of  the  accusation,  the  defendant  undertakes  to  prove  the 
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plaintiff's  guilt,  which  comprises  not  only  the  doing  of  the  act,  but 
also  the  intent  which  the  law  denounces  as  criminaL"  Kane  y. 
Hibemia  Ins.  Co.y  39  N.  Y.  697;  8.  c,  23  Am.  Bep.  329.  Four 
of  the  judges  of  that  court  reserved  the  point  which  was  not  then 
actually  before  the  court,  whether  there  ought  to  be  any  exception 
from  the  general  rule  in  this  class  of  cases.  And  the  mere  pre- 
ponderance rule  was  applied  to  such  a  case  in  EUib  y.  Bvzzell,  60 
Me.  209;  s.  c,  11  Am.  Bep.  204. 

The  tendency  of  modem  decisions  is  to  do  away  with  any  ex- 
ception to  the  rule.  A  striking  instance  is  found  in  the  analogous 
cases  of  suits  upon  fire  policies,  where  the  defense  is  that  the  prop- 
erty insured  was  willfully  burned  by  the  plaintiff  himself.  There 
is  an  early  English  decision  to  the  effect  that  the  crime  in  such  a 
case  should  be  so  fully  proved  as  to  wan*ant  a  finding  of  a  verdict 
of  guilty  upon  an  indictment.  ThurteU  v.  Beatimcni,  1  Bing.  339, 
It  appears  however  from  the  cases  cited  in  the  note  to  2  Whart  Ev., 
§  1246,  and  a  discriminating  collation  of  the  authorities  in  17  Am* 
Law  Beg.  302,  that  only  two  States,  Illinois  and  Florida,  have  fol- 
lowed this  decision,  while  it  has  been  repudiated  and  the  rule  of  a 
mere  preponderance  of  evidence  applied  to  such  cases,  in  the  States 
of  Vermont,  Massachusetts,  Kentucky,  Missouri,  Louisiana  and 
Wisconsin,  and  in  the  courts  of  the  United  States  in  the  sixth  and 
seventh  circuits.  And  in  Kane  v.  Bibemia  Ins.  Co.y  supra,  the 
highest  court  of  New  Jersey,  by  the  unanimous  vote  of  the  eleven 
judges  sitting,  adopted  the  latter  view,  the  learned  judge  who  de- 
livered the  opinion  undertaking  to  show  that  the  original  decision, 
making  this  class  of  cases  an  exception  to  the  general  rule  of  the 
preponderance  of  evidence,  has  been  ignored  of  late  years  in  Eng- 
land. The  exception  is  still  laid  down  as  law  in  2  OreenL  Ev.,  §  408, 
although  the  only  American  authority  cited  is  to  the  contrary  {ffoff' 
man  v.  Western  Ins.  Co.,  1  La.  Ann.  216),  and  is  approved  in  1 
Taylor  on  Ev.  97a.  It  is  dissented  from  by  Mr.  Wharton,  supra, 
and  by  Mr.  May  in  an  article  in  10  Am.  Law  Eev.  642. 

The  general  rule  has  been  adhered  to  in  other  cases  involving 
issues  charging  or  implying  crime.  In  an  action  on  a  promissory  note, 
it  has  been  held  that  the  defense  that  the  note  was  obtained  by  false 
and  fraudulent  representations  might  be  sustained  by  a  prepond- 
erance of  evidence,  as  in  other  civil  cases,  although  the  defense  was 
based  on  a  charge  of  fraudulent  representations  such  as  might  be 
the  subject  of  a  criminal  prosecution.     Gordon  v.  Pnrmehe,  15 
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Gray,  413.  So  where  the  action  was  in  trespass  for  burning  the 
plaintifiPs  building,  and  the  evidence  showed  that  the  defendant,  if 
guilty  of  trespass,  had  set  fire  to  the*  building  designedly,  and  was 
guilty  of  the  crime  of  arson,  the  court  held  that  the  issue  might  be- 
determined  by  the  fair  preponderance  of  evidence.  Bradish  v. 
BlisSy  35  Vt.  326.  So  where  the  action  was  on  a  statute  which 
gave  the  right  to  recover  the  treble  value  of  property  feloniously 
taken.  Munson  v.  Atwoody  30  Conn.  102.  So  in  trover  where  the 
eyidence  was  such  as  to  involve  a  charge  of  larceny.  Bissel  v.  Werfy 
35  Ind.  54.  So  in  a  bastardy  case.  Enowhs  v.  Scribner,  57  Me* 
497. 

It  does  not  follow  however  that  a  party  who  is  charged  in  a  civil 
case  with  crime  or  moral  dereliction,  may  not  have  the  benefit  of 
good  character  and  the  presumptions  of  law  in  favor  of  innocence. 
Evidence  of  good  character  is  admitted  in  criminal  prosecutions 
because  the  intent  with  which  the  act,  charged  as  a  crime,  waa 
done,  is  of  the  essence  of  the  issue,  and  the  prevailing  character  of 
the  defendant's  mind,  as  evinced  by  his  previous  habits  of  life,  is  a 
material  element  in  discovering  that  intent.  Upon  the  same 
principle  the  like  evidence  ought  to  be  admitted  in  all  other  cases, 
whatever  be  the  form  of  proceeding,  when  the  intent,  to  be  found 
as  a  factj  is  involved  in  the  issue.  1  GreenL  Ev.,  §  54,  note;  Buafi 
Y.  F&rry,  3  Oai.  120;  Ibwler  v.  jSlna  Im.  Co.,  6  Cow.  675; 
Ibwnsend  v.  Oraves,  3  Paige,  455.  Our  decisions  are  in  accord. 
8cM  V.  Fteicher,  1  Tenn.  488;  Henry  v.  Brown,  2  Heisk.  213; 
Spears  v.  InierfuUional  Ins.  Co.,  1  Baxt.  370. 

The  admission  of  evidence  of  character  is  not  assigned  as  error  in 
the  case  now  before  us. 

The  law  in  all  cases,  civil  or  criminal,  presumes  innocence. 
Obviously  therefore,  to  create  a  preponderance  of  evidence  in  a  civil 
case,  where  crime  is  imputed  to  one  party,  the  other  party  assumes 
the  burden  of  not  only  overcoming  the  evidence  of  his  opponent,  by 
a  preponderance,  but  of  overcoming  also  the  presumption  of  law  in 
fskYOT  of  the  innocence  of  his  advei'sary.  In  other  words,  there  is  no 
preponderance  on  the  side  of  the  charge  of  guilt,  unless  the  evidence 
is  sufficient  to  overbalance  the  opposing  presumption  as  well  as  the 
opposing  evidence,  including  evidence  of  character.  Knowles  v. 
Scribner,  57  Me.  497;  Ellis y.  BuzzeU,  60  id.  209;  s.  c,  11  Am.  Rep. 
204;  Bradish  v.  Bliss,  35  Vt.  326.  The  difficulty  has  been  in  so 
wording  a  charge  as  to  give  the  party  implicated  the  benefit  of  the 
Vol.  XL  —  2 
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law  without  breaking  down  the  distinction  between  civil  and  criminal 
oases,  there  being  clearly  no  intermediate  rule  between  the  general 
rule  in  the  one  class  and  the  general  rule  in  the  other.  Bradish  y. 
Bliss,  35  Vt.  326.  The  difficulty  will  be  found  illustrated  in  the 
cases  just  cited,  and  in  Rothschild  v.  Ins.  Co,,  62  Mo.  356,  and 
Thayer  v.  Boyle,  30  Me.  475.  The  result  has  been  to  construe 
t^harges  liberally,  leaving  a  margin  for  the  exercise  of  judicial 
discretion  in  the  particular  case.  Strictly  sjieaking,  the  application 
^f  the  general  rule  by  which  the  jury  is  guided  in  finding  a  verdict 
is  not  affected  by  the  fact  that  evidence  of  character  has  been  prop- 
erly introduced,  or  a  case  made  for  the  operation  of  the  rule  of  legal 
presumption  in  favor  of  innocence.  A  mere  prei)onderance,  how- 
ever slight,  will  still  suffice  to  turn  the  scale,  but  to  sustain  a  find- 
ing of  crime,  it  must  be  a  preponderance  sufficient  to  outweigh  the 
opposing  evidence,  including  evidence  of  good  character,  if  any,  and 
the  presumption  in  favor  of  innocence.  The  court  should  instruct 
the  jury  upon  the  legal  effect  of  the  evidence  of  character  or  pre- 
sumption of  innocence,  and  it  is  the  duty  of  the  jury  to  weigh  these 
elements,  in  connection  with  the  other  proof,  in  arriving  at  a  con- 
clusion on  which  side  the  preponderance  exists. 

If  therefore,  upon  the  idea  that  the  judge,  in  the  case  before  us, 
was  bringing  the  criminal  rule  of  evidence  into  a  civil  case,  the 
defendant  had  presented  a  request  embodying  a  correct  exposition 
of  the  true  rule,  he  would  have  been  clearly  entitled  to  it.  He  had, 
by  the  course  he  chose  to  pursue,  made  crime,  involving  a  felonious 
intent,  an  element  of  defense,  although  not  necessarily  embraced  in 
his  pleading,  nor  perhaps  essential  to  his  defense.  The  plaintiff 
became  thereby  entitled  to  the  benefit  of  his  character,  if  good, 
and  to  the  presumption  in  favor  of  innocence. 

The  defendant  was  not  therefore  entitled  to  the  charge  as 
embodied  in  his  request.  It  would  have  been  in  the  form  in  which  it 
was  presented,  under  the  facts  of  the  case,  altogether  misleading.  It 
was  not  the  mere  preponderance  of  the  testimony  on  any  fact  in- 
volved in  the  cause  which  must  decide,  but  the  preponderance  of 
the  entire  evidence  on  the  issue  joined,  including  that  relating  to 
character,  and  taking  into  consideration  the  presumption  of  inno- 
cence. The  "  preponderance  of  testimony  "  moreover  means  "the 
weight,  credit  and  value  of  the  aggregate  evidence  on  either  side,'* 
upon  the  issues  joined,  not  upon  particular  facts.  Coles  v.  Wrecker^ 
2  Tenn.  Leg.  Rep.  14. 
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The  only  doubt  is  as  to  the  correctness  of  the  charge  given.  If 
his  honor  had  called  the  attention  of  the  jury  to  the  testimony 
touching  character,  and  the  presumption  in  favor  of  innocence, 
and  had  then  said  to  them  that  the  charges  must  be  '*  established 
clearly  and  to  the  entire  satisfaction  of  the  jury/'  the  language 
would  perhaps  be  subject  to  the  criticism  that  it  approximated  too 
nearly  to  the  rule  as  usually  announced  in  criminal  cases.  But  the 
bill  of  exceptions  tells  us  that  the  charge  made  was  all  that  was  said 
on  the  subject.  In  that  view,  the  question  is  whether  the  language 
was  intended  to  lay  down  a  wrong  rule,  or  merely  states,  in  a 
general  way,  what  was  equivalent,  under  the  circumstances, 
to  the  general  rule. 

It  is  conceded  not  to  be  error  for  a  judge  to  call  the  attention  of 
the  jury  to  the  gravity  of  the  charge  made  in  such  a  defense  as  was 
relied  on  in  this  case,  and  to  put  the  presumption  of  innocence  in 
the  scales  as  an  element  to  weigh  in  favor  of  the  plaintiff,  '^  if  the 
evidence  was  not  entirely  satisfactory."  Kane  v.  Hibemia  Ins, 
Co.y  supra;  Seoit  v.  Im.  Co,y  1  Dill.  105 ;  Huchberger  v.  Ins.  Co., 
4  Biss.  265. 

The  charge  in  this  case  may  be  fairly  construed  to  mean,  that  in 
view  of  the  serious  charges  of  moral  dereliction,  they  must  t>e 
established  clearly,  and  to  the  entire  satisfaction  of  the  jury,  other- 
wise the  presumption  of  innocence  and  proof  of  good  character 
should  prevail.  Undoubtedly  the  litigant  is  entitled  upon  request, 
to  have  the  jury  instructed  that  the  rule  with  respect  to  the  quan- 
tum of  proof  in  a  criminal  case  is  not  to  be  applied  in  a  civil  case, 
although  the  issue  and  the  proof  involve  a  charge  of  crime.  But 
if  he  asks  for  no  such  charge,  and  the  charge  made  does  not  amount 
to  the  criminal  rule,  he  has  no  right  to  complain. 

AVe  cannot  say  in  this  particular  case  that  the  charge  is  so 
erroneous  as  to  require  a  reversal  of  the  judgment.  It  will  there- 
fore be  afi&rmed. 

Judfftneni  affirmed. 
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ILL  tc  satisfy  notes  and  deed  of  trust.     The  opinion  states  the 
facts.     The  complainant  had  judgment  below. 


W,  it.  Randolph,  for  complainant. 

Humes  dt  Boston,   Oeorge  Gittham,  and  JBstes  d  EUeU,   for 

defendants. 

McFarlakd,  J.  The  question  in  this  case  is  the  validity  of  au 
administration  upon  the  estate  of  a  living  person. 

The  complainant  files  this  bill  to  have  satisfaction  of  four  notes 
for  $1,000  each,  executed  to  her  by  William  C.  Harrison  on  the 
15th  of  January,  1861,  and  secured  by  a  deed  of  trust  on  a  tract 
of  land  in  Shelby  county,  which  she  on  that  day  had  sold  and  con- 
veyed to  said  Harrison.  She  states  that  soon  after  the  date  of  said 
transaction  she  left  the  State  of  Tennessee,  and  resided  for  several 
years  in  the  States  of  the  North,  and  afterward  in  Europe,  return- 
ing to  this  State  shortly  before  the  filing  of  this  bill,  AprU  25,  1874. 
Upon  her  return  she  discovered  that  during  her  absence,  to  wit, 
on  the  10th  of  August,  1869,  the  defendant,  David  Whitly,  had 
procured  letters  of  administration  upon  her  estate  from  the  County 
Court  of  Shelby  county,  upon  the  pretext  that  she  was  dead,  and 
as  such  administrator  had  filed  a  bill  in  the  Chancery  Court  of 
said  county,  against  the  personal  i-epresentative  and  devisee  of  said 
Harrison  (who  had  died)  and  the  heir  of  the  trustee  in  the  deed 
of  trust  (who  had  also  died),  to  have  satisfaction  of  said  notes, 
alleging  that  they  had  been  lost  or  mislaid. 

The  cause  was  compromised,  and  a  decree  rendered  in  favor  of 
said  Whitly  for  $3,500,  upon  condition  that  he  execute  a  bond  with 
surety  to  indemnify  the  estate  of  said  Harrison,  or  the  devisees  of 
said  land,  to  the  extent  of  said  sum  of  $3,500,  against  all  claims 
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that  might  he  set  up  by  complaiuanty  if  alive,  or  by  any  assignee 
of  said  note.  The  bond  was  executed  and  the  money  paid.  The 
prayer  of  the  bill  is  to  have  satisfaction  of  the  notes  out  of  the 
trust  property,  but  that  Whitly  and  his  sureties  be  held  liable  upon 
his  aforesaid  bond  to  the  extent  of  the  penalty  thereof,  in  exonera- 
tion of  the  land. 

It  is  conceded  that  the  material  allegations  of  the  bill  hare  been 
established,  but  it  is  maintained  that  Whitly  acted  in  good  faith 
and  with  due  caution  upon  the  belief  that  complainant  was  in  fact 
dead,  a  belief  justified  by  the  fact  that  she  had  been  absent  for  more 
than  seven  years,  and  the  most  diligent  inquiries  among  her  friends 
and  acquaintances  could  discover  no  trace  of  her,  and  it  is  insisted 
for  the  defendant  that  the  administration  of  Whitly  should  be  held 
80  far  valid  as  to  constitute  a  protection  to  innocent  parties  who  in 
good  faith  paid  to  him  money  due  the  complainant. 

A  similar  case  has  never  before  arisen  in  this  State,  so  far  as  we 
know.  It  is  a  question  that  has  recently  attracted  some  attention. 
Previous  to  the  decision  of  the  Court  of  Appeals  of  New  York,  in 
1875,  in  the  case  of  Rodrigas  v.  Easl  River  Savings  Instiiutiony  63 
N.  Y.  485;  8.  c,  20  Am.  Rep.  555,  it  seems  not  to  have  been 
doubted  that  such  an  administration  would  be  absolutely  void. 
Chief  Justice  Marshall  said,  such  an  act  ^^all  will  admit  is 
totally  void  :  **  Ghriffiih  v.  Frazier,  8  Cr.  9,  and  there  are  numerous 
dicta  and  several  decisions  to  the  same  effect.  Binson  v.  Ivey,  1 
Yerg.  306;  Allen  v.  Dundae,  3  T.R.125;  Wilson  v.  Frazier,  2  Humph. 
30;  Jochumsen  v.  Savings  Bank,  3  Allen,  87;  2  Taylor  on  Ev.,  §§ 
1490,  1523.  The  case  in  63  N.  Y.,  before  referred  to,  raises  the 
direct  question.  Administration  had  been  granted  upon  the  estate 
of  one  who  had  been  absent  and  not  heard  from  for  more  than  seven 
years,  and  money  collected  from  his  debtor.  It  turned  out  that  he 
was  not  in  fiict  dead,  and  the  question  wiis  whether  the  payment  made 
by  the  debtor  was  a  protection  against  a  second  demand.  The 
judges  were  divided  in  opinion  —  four  to  three  —  the  majority  hold- 
ing the  pajrment  a  protection.  The  decision  has  been  severely 
criticised  by  Judge  Redfield  in  15  Am.  Law  Reg.  It  is  fair  how- 
ever to  say  that  the  opinions  present  that  side  of  tlie  question  with 
all  its  force,  and  show  that  at  least  something  may  be  said  in  its 
favor.  The  argument  may  be  briefly  stated  thus.  Upon  proof  of 
death,  the  surrogate  was  compelled  to  act  and  grant  administration. 
Proof  of  seven  years'  absence  without  being  heard  from  whs  prima 
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fad^  evidence  of  death,  which  the  surrogate  might  be  unable  to 
rebut,  and  therefore  he  was  compelled  to  act,  and  grant  the  letters 
of  administration.  Armed  with  these  letters,  the  administrator 
could  demand  payment,  and  the  debtor  could  not  resist,  and  there* 
fore  it  being  a  payment  compelled  by  law,  the  debtor  ought  to  be 
protected,  especially  as  it  is  the  act  of  the  supposed  decedent,  in 
remaining  absent  without  communicating  with  his  friends  for  more 
than  seven  years,  that  causes  the  injury,  and  consequently  he,  rather 
than  the  debtor,  ought  to  suffer. 

The  decision  however  was  to  some  extent  placed  upon  the 
statutes  of  New  York,  which  were  assumed  to  be  peculiar  in  this 
respect,  that  is  to  say,  before  administration  civn  be  granted  the 
fact  of  the  person's  dying  intestate  shall  be  proven  to  the  satisfac- 
tion of  the  surrogate,  who  shall  examine  the  person  applying  touch- 
ing the  time,  place  and  manner  of  the  death,  and  may  examine 
any  other  persons,  and  for  that  purpose  compel  their  attendance  as 
witnesses. 

While  it  is  conceded,  that  in  general  the  finding  by  the  court 
of  the  fact  upon  which  the  jurisdiction  depends  is  not  conclusive 
of  the  jurisdiction,  yet  it  is  maintained,  that  as  in  this  instance, 
the  court  was  required  to  hear  evidence  and  determine  the  facts, 
the  determination  must  be  conclusive  until  revoked,  so  far  as  con- 
cerns third  persons,  who  had  acted  upon  the  faith  thereof.  It  does 
not  seem  clear  that  an  administration  granted  under  such  a  statute 
would  in  this  respect  be  different  from  administration  granted  under 
a  statute  simply  authorizing  the  granting  of  administration  upon 
the  estates  of  deceased  persons,  but  it  is  unnecessary  in  the  present 
case  to  pursue  this  branch  of  the  inquiry. 

The  force  of  the  argument  in  favor  of  the  validity  of  the  admin- 
istration seems  to  apply  especially  to  a  case  of  this  character,  when 
the  assumption  of  death  rests  upon  tlie  fact  of  seven  years'  ab- 
sence without  being  heard  from,  and  the  hardship  of  requiring  a 
debtor  who  has  recognized  an  administrator  appointed  under  such 
circumstances  liable  to  a  second  payment,  seems  peculiarly  pointed. 
It  must  however  be  in  principle  immaterial  what  the  proof  of 
death  may  be  as  to  the  effect  of  the  judgment;  whether  the  court 
find  or  assume  the  fact  of  death  upon  proof  of  seven  years'  ab- 
sence, or  upon  testimony  of  witnesses  directly  to  the  point,  the 
question  must  be  the  same ;  that  is  to  say,  is  the  finding  or  as- 
sumption  of  the  fact  of  death  by  the  Probata  Court  conclusive  until 
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levoked  by  the  same  courts  or  reyersed  on  appeal^  for  we  have 
no  Btatnte  authorizing  administration  to  be  granted  upon  proof 
of  aeyen  years'  absence  without  being  heard  from.  It  is  simply 
a  common-law  rule  of  eyidenoe,  and  it  has  no  more  force 
than  any  other  eyidence  that  may  turn  out  to  be  untrue.  Ad- 
ministration granted  upon  such  eyidence  is  no  more  lawful  than 
if  granted  upon  false  testimony  of  witnesses.  It  may  be  the  mis- 
fortune of  the  parties  in  interest  in  either  case  that  for  the  time 
being  they  are  unable  to  show  the  real  truth.  In  such  a  case 
there  is  real  hardship  in  requiring  the  debtor  to  pay  the  second  time, 
but  such  is  always  the  effect  of  holding,  as  courts  are  often  com- 
pelled to  dOy  that  former  judgments  haye  been  rendered  without 
jurisdiction.  The  defendants  in  this  case  were  unable  to  defeat  the 
demand  of  Whitly^  because  they  were  unfortunately  unable  to  proye 
the  real  truth.  Such  misfortune  often  occurs.  The  hardship  to 
the  debtor  cannot  be  regarded  greater  than  to  hold  the  creditor 
bound  by  an  administration  of  his  estate  in  his  life-time.  To  deprive 
him  of  his  property  and  rights  by  a  proceeding  of  this  character^ 
to  which,  by  no  sort  of  construction  can  he  be  regarded  as  a  party, 
is  a  yiolation  of  first  principles.  It  is  said  however  that  it  is  the 
fault  of  the  supposed  decedent  in  remaining  absent  for  seven  years 
without  communicating  with  friends  that  gives  rise  to  the  pre- 
sumption of  death  and  causes  the  injury,  and  he  ought  therefore  to 
be  bound  by  his  own  act.  The  seyen  years'  absence  may  be  willful, . 
or  it  may  be  the  result  of  insanity,  imprisonment  or  other  misfor- 
tune. The  failure  of  friends  and  acquaintances  to  be  informed  as 
to  the  residence  of  the  absent  one,  or  that  he  still  lives,  may  be  the 
result  of  accident  or  other  cause.  In  what  cases  the  conduct  of  a 
person  in  remaining  absent  and  conniving  at  the  acts  of  a  pretended 
administrator  should  be  held  fraudulent  and  an  estoppel,  it  is  un- 
necessary to  inquire,  as  such  is  not  the  present  case.  Whitly,  to 
whom  administration  was  granted  as  next  of  kin,  turns  out  to  be  in 
nowise  related  to  complainant,  and  she  could  not  haye  anticipated 
such  a  proceeding  or  be  held  to  have  connived  at  it  by  remaining 
absent.  A  debtor  in  a  case  like  the  present  could  always  obtain  the 
indemnity  which  in  this  case  was  obtained,  by  appljring  to  a  Court 
of  Chancery,  that  is,  a  bond  of  indemnity  against  the  contingency 
of  the  creditor  returning  aliye,  an  indemnity  that  perhaps  ought  to 
be  proyided  by  statute,  and  there  could  be  no  more  hardship  in  re- 
quiring the  debtor  to  look  to  such  a  bond  for  indemnity  than  in 
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requiring  the  creditor  t5  do  so.  The  money  when  thus  paid  should 
be  recovered  back  either  by  the  debtor  who  has  paid  it  or  by  the 
creditor  who  returns  alive,  and  if  the  security  of  the  bond  fail,  it 
would  be  as  great  a  hardship,  to  say  the  least  of  it,  to  require  the 
creditor  to  lose  it  as  to  throw  the  loss  upon  the  debtor.  Therefore 
the  question  of  hardship  is  out  of  the  way,  and  the  fact  that  the 
administration  was  granted  upon  the  proof  of  seven  years'  absence 
forms  no  exception  to  the  general  rule,  and  we  return  to  the  simple 
question  whether  administration  upon  the  estate  of  a  living  person 
is  valid.  Has  a  Probate  Oourt  under  our  statutes  jurisdiction  to 
grant  administration  otherwise  than  upon  the  estates  of  deceased 
persons? 

Our  statutes  have  not  the  supposed  peculiarity  of  the  statutes  of 
New  York.  They  simply  authorize  administration  upon  the  estates 
of  deceased  persons,  and  if  the  person  be  not  dead  the  court  would 
be  acting  uUra  vires  to  appoint  an  administrator.  But  it  is  said 
the  Probate  Court  has  jurisdiction  to  ascertain  the  fact  of  death, 
and  its  judgment  finding  that  fact  is  conclusive  until  revoked  or 
reversed.  The  general  principle  is  that  the  jurisdiction  being  con- 
ceded, the  judgment  is  conclusive  of  all  matters  involved,  but  if  the 
jurisdiction  be  disproven,  then  the  judgment  is  void  for  all  pur- 
poses. If  it  be  conceded  that  the  jurisdiction  rests  upon  the  exist- 
ence of  a  particular  fact,  then  it  will  not  do  to  say  that  the  finding 
of  that  fact  by  the  court  is  conclusive  of  its  own  jurisdiction,  for 
this  would  be,  to  use  a  common  expression,  *^  reasoning  in  a  circle.'' 
The  judgment  is  conclusive  if  the  court  has  jurisdiction,  and  its 
judgment  that  it  had  jurisdiction  is  conclusive  of  the  jurisdiction. 
There  may  be,  in  some  cases,  confusion  as  to  what  constitutes  the 
jurisdictional  facts,  but  this  would  seem  to  be  about  as  clear  an 
illustration  of  it  as  could  be  found,  that  a  Probate  Oourt  has  as- 
sumed that  a  certain  person  is  dead,  and  has  granted  administra- 
tion upon  his  estate,  when  in  fact  he  was  not  dead. 

A  similar  illustration  is  given  by  Ohief  Justice  Marshall.  He 
says:  "If  by  any  means  whatever  a  prize  court  should  be  induced 
to  condemn  as  a  prize  of  war  a  vessel  which  was  never  captured,  it 
could  not  be  contended  that  the  condemnation  operated  as  a  change 

of  property." 

The  proper  distinction  is  illustrated  in  the  case  of  Allmi  v. 
DuiidaSy  3  T.  R.  125,  where  it  was  held  that  payment  to  one  named 
as  executor  in  a  forged  will,  which  had  been  presented  and  allowed  in 
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tlia  prerogative  court,  was  a  protection  agaiust  the  demand  of  one 
who  had  procured  the  proceedings  on  the  forged  will  to  be  set  aside 
and  himself  appointed  administrator,  this,  upon  the  ground  that 
the  person  being  dead,  the  court  had  jurisdiction.  But  the  judges 
said  that  if  the  person  were  not  in  fact  dead  the  whole  proceeding 
would  be  void.  So  that  the  jurisdiction  rests  upon  the  fact  yt 
death,  and  this  being  clearly  shown  untrue,  it  must  result  that  the 
entire  proceeding  was  without  jurisdiction  and  void.  For  at  least 
it  sounds  almost  absurd  to  say  that  any  man  is  to  be  bound  by  the 
judgment  of  a  Probate  Court  that  he  is  dead.  The  argument  that 
the  court  has  jurisdiction  to  ascertain  the  fact  of  death  is  fallacious, 
for  this  must  assume  that  the  court  may  decide  the  question  either 
way,  and  if  it  concludes  that  the  person  is  not  dead,  then  it  has  no 
jurisdiction  for  any  purpose.  While  the  court  may  hear  eyidence 
of  the  death,  the  fact  is  generally  assumed,  and  if  the  court  under- 
take to  put  its  finding  of  the  fact  in  the  form  of  a  judgment,  it 
gives  it  no  greater  validity.  This  conclusion  is  sustained  by  the 
great  weight  of  authority.  The  direct  question  was  fully  considered, 
in  a  case  precisely  similar,  by  the  Supreme  Court  of  Massachusetts, 
and  this  view  held  by  the  unanimous  opinion  of  the  court.  See 
Jochumsen  y.  Savings  Bank,  3  Allen,  87. 

The  principle  is  directly  involved  in  the  case  of  Thompson  v.  WhiU 
matiy  18  Wall.  457.  By  the  law^s  of  New  Jeraey  it  was  made  un- 
lawful for  any  one  not  at  the  time  a  resident  or  inhabitant  of  the 
State,  to  gather  clams,  oysters  or  shell  fish  in  the  waters  of  that 
State,  and  the  law  authorizes  the  seizure  of  the  vessel  and  its  for- 
feiture, which  may  be  declared  by  any  two  justices  of  the  peace  of 
the  county  in  which  the  seizure  occurred.  The  suit  was  in  the 
United  States  court  against  the  sheriff  who  had  carried  away  the 
ressel.  The  defense  was  the  judgment  of  condemnation  of  two  jus- 
tices of  the  peace  of  New  Jersey,  which  judgment  recites  the  fact 
that  the  ressel  had  been  seized  in  their  county.  This  was  held  not 
conclusive,  and  it  being  shown  the  seizure  was  not  in  the  county, 
the  judgment  of  condemnation  was  held  void. 

Our  own  case  of  WHsofi  v.  Frazier,  2  Humph.  30,  was  where  ad- 
ministration was  granted  in  two  different  counties  about  the  same 
time.  Judge  Reese  said,  **  the  letters  granted  in  the  county  other 
than  the  county  of  the  intestate's  residence  were  void." 

Other  similar  cases  are  referred  to  in  the  case  of  Jochumsen  v. 
Savings  Bank,  3  Allen,  87.     If  the  judgment  of  the  Probate  Court 
Vol-  XL  — 3 
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as  to  the  residence  of  the  intestate  is  free  from  a  collateral  attack, 
it  can  hardly  be  said  that  the  judgment  of  the  court  as  to  the  death 
of  the  party  can  stand  upon  a  higher  ground.  In  fact,  so  far  aa 
our  researches  have  gone,  the  case  of  Bodrigas  y.  Easi  River  Sav^ 
ings  Institution  stands  alone,  and  even  that  decision  seems  to  have 
been  rendered  doubtful  upon  a  second  hearing  of  the  case.  See  19 
Am.  Law  Journal.* 

As  a  further  argument  against  the  validity  of  the  adminis- 
tration, we  need  only  see  to  what  it  would  lead.  If  the  admin- 
istration was  valid  until  revocation,  as  argued  in  the  present 
case,  then  it  must  result  that  the  decree  of  the  Chancery  Court 
in  the  bill  filed  by  Whitly  to  collect  these  notes  was  likewise 
conclusive,  for  in  that  view  it  was  a  bill  filed  by  one  who 
was,  for  the  time  being,  properly  authorized  to  act  as  admin- 
istrator to  collect  assets  due  the  estate.  The  proper  defendants 
were  made,  and  the  court  had  jurisdiction  of  the  subject-matter, 
and  the  decree  rendered  in  the  cause  must,  in  that  view,  be  held 
conclusive  upon  all  parties.  But  suppose  the  decree  had  been  in 
favor  of  the  defendants  in  the  cause,  that  no  such  note  had  ever 
been  executed,  or  that  they  had  been  paid;  would  the  complainants 
in  this  cause  be  bound  by  the  adjudication?  Is  it  possible  that  she 
could  thus  lose  her  property  and  rights  by  a  proceeding  to  which 
she  was  in  no  sense  a  party?  The  decree  was  in  fact  for  only  part 
of  the  debt. 

Without  attempting  to  further  follow  the  discussion  into  refine- 
ments, it  is  sufficient  to  say  that  it  will  at  least  bring  us  back  to  the 
plain  common-sense  view  of  the  question,  f o  which  we  think  there 
is  no  sufficient  answer,  and  that  is,  that  there  is  no  law  for  admin- 
istering upon  one's  estate  until  after  he  is  dead,  and  that  no  living 
man  is  bound  by  the  adjudication  of  a  court  that  he  is  dead.  It 
might  be  different  if  we  had  a  statute  such  as  exists  in  Rhode  Island, 
or  such  as  the  New  York  court  seems  to  have  construed  theirs  to 
be,  providing  that  after  an  absence  for  a  given  time  one's  estate  may 
be  administered  upon  as  if  he  were  dead,  subject  only  to  his  right 
to  reclaim  the  proceeds,  in  the  event  he  return.  Even  then  it  would 
be  a  question  whether  this  would  not  be  depriving  a  man  of  his 
property  without  due  process  of  law.  See  Albany  Law  Journal  of 
May  15,  1880,  p.  383.     But  at  any  rate,  we  have  no  such  statute. 

We  hold  the  entire  j)roceeding8  void.     We  also  hold  Whitly  and 

*See76N.  Y.  316;  83Am   Bep  309. 
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his  sureties  on  his  bond  of  indemnity  liable,  to  the  extent  of  the^ 
penalty  for  the  money  received  by  him.  The  amount  thus  realize<f 
will  be  paid  to  complainant  in  exoneration  to  that  extent  of  the^ 
trast  property.  1  Lea,  586.  It  appears  that  some  of  the  pei*sona  tot^ 
whom  Whitly  distributed  the  funds  have  voluntarily  paid  the  cam&- 
plainant  part  of  the  amount.  An  account  of  this,  as  ordered  by  the* 
chancellor,  will  be  taken,  and  the  amount  credited  on  the  decree 
on  the  indemnity  bond.  Tinder  the  circumstances,  we  disallow 
interest  during  the  war,  and  until  June  1st,  1865,  in  accordance^ 
with  our  holding  in  similar  cases,  upon  the  ground  that  the  partieas 
were,  for  the  time  being,  separated  by  the  lines  of  the  hostile  armies^ 
and  occupied  toward  each  other  the  relation  of  public  enemies,., 
between  whom  commercial  intercourse  was  forbidden. 

With  this  modification,  the    decree  of  the  chancellor  will  bet 
affirmed,  and  the  cause  remanded,  and  the  cost  of  this  court  dividodL 

Upon  petition  to  rehear,  McFaklakd,  J.,  said  :  We  hav» 
been  asked  to  rehear  this  case  on  account  of  its  novelty.  The 
only  additional  argument  offered  is  a  review  of  the  question  in 
the  American  Law  Review,  of  May,  1880.  This  article  concedes 
that  the  weight  of  authority  is  in  favor  of  our  conclusion,  and 
refers  to  additional  authorities  in  its  support  tbatwehave  not  had 
access  to.  Moore  y.  Smithy  11  Rich.  569 ;  iteltay.  Simmons^  45  Wis.. 
334  ;  s.  c,  30  Am.  Rep.  746.  The  author  only  undertakes  to  say 
that  something  may  be  said  on  the  other  side  of  the  question,  and 
pats  forth,  somewhat  doubtingly,  the  suggestion  that  the  jurisdic- 
tion does  not  depend  upon  the  fact  of  death,  but  upon  the  allegation 
of  the  fact  in  the  application  for  letters  of  administration. 

If  disposed  to  enter  further  with  the  discussion,  we  think  it 
could  be  shown  that  this  position  is  unsound.  But  we  are  content 
to  rest  our  conclusions  upon  the  reasons  and  authority  already 
given. 

The  other  points  in  the  petition  have  been  fully  considered  in  the 
foregoing  opinion. 

As  to  the  interest  after  June,   1865,  while  it  is  true  that  com- 
plainant was  absent  with  the  notes  in  her  possession,  so  that  they 
could  not  have  been  paid,  yet  it  is  not  shown  that  the  defendants 
were  ready  or  desired  to  make  payment,   or  that  they  lost  the 
interest. 

Petition  to  rehear  diemiesed. 

Freeman,  J  ,  dissented. 
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SiNGEB  M ANUFACTURINO  COMPANY  Y.  OOUL 

(4  La*,  489.) 

8ail$  —  tewing  macJUtie  on  rental, 

A  contract  to  "  lenk  "  a  ee wing-machine,  for  a  certain  whole  sam  payable  wX 
the  expiration  of  fifteen  months,  with  interest  after  matarity,  the  title  to 
the  machine  until  payment  to  remain  in  the  leoeor,  and  the  leflsor  to  have 
the  right  of  retaking  on  defaalt  of  payment,  is  a  sale,  and  la  valid.  {8m 
note,  p.  21.) 

i  GTION  on  contract.    The  opinion  statee  the  case. 

McDearmon  £  Tyree,  for  company. 

11.  T.  Johnson^  for  Cole. 

Freeman^  J.  This  suit  is  brought  on  the  following  contract  : 
^*  Bent  note.  No  salesman  allowed  to  make  any  contract  other 
than  is  printed  or  written  on  this  note.  Fifteen  months  after  date, 
for  value  received,  I  promise  to  pay  to  the  order  of  the  Singer 
Manufacturing  Company  ninety-five  dollars,  for  the  rent  of  their 
sewing  machine,  with  interest  at  ten  percent  after  maturity,  and 
payable  at  Picketsville,  Tennessee. 

"  It  is  agreed  and  underatood  between  the  makers,  indorsers  and 
payee  of  this  note,  that  the  Singer  sewing  machine  number 
(giving  it),  for  the  use  of  which  to  the  maturity  of  tliis  note  is 
given,  is,  and  shall  remain,  the  property  of  the  Singer  Manufactur- 
ing Company,  and  in  default  of  payment,  the  said  machine  shall  be 
returned  to  them  or  their  agent  in  good  order,  and  they  or  their 
agent  are  authorized  to  take  possession  of  the  same  without  process 
of  law.  On  payment  of  this  and  all  other  notes  (given  for  the  use 
of  this  machine)  a  bill  of  sale  will  be  given,  and  title  to  same 
passed  to  the  lessee  ;  but  until  then,  the  title  to  the  machine  shall 
remain  in  the  Singer  Sewing  Machine  Company. 

*'  L.  A.  Senteb. 
"  M.  A.  Senter." 

The  facts  shown  in  the  record  are  that  L.  A.  Senter,  an  un- 
married lady,  purchased  or  bargained  for  the  machine,  which  waa 
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delivered  to  her  ut  the  time  of  the  execution  of  this  iu8trument% 
She  has  since  intermarried  with  defendant,  W.  P.  Cole. 

The  Circuit  judge  charged  the  jury,  following,  we  assume,  a  case 
from  Minnesota,  Domestic  Sewing  Machine  Company  y.  Anderson^ 
23  Minn.  57,  that  in  case  of  a  sale  and  delivery  of  personal  property, 
an  agreement  by  the  purchaser  to  pay  the  vendor  lor  the  future  use 
of  the  same,  or  to  deliver  it  up  to  him  on  demand,  is  repugnant  to* 
the  contract  of  sale,  and  is  void.  The  receipt  of  the  property  by 
the  purchaser  furnishes  no  valid  consideration  for  such  an  agree- 
ment The  idea  that  underlies  his  honoris  view  of  the  case  is,  that 
there  was  first  a  purchase,  and  then  a  renting  of  the  machine  pur- 
chased, and  such  seems  to  be  the  view  of  the  Minnesota  court. 

This  is  not  the  fair  construction  of  the  contract,  when  we  place' 
ourselves  in  the  situation  of  the  parties,  and  take  in  all  the  circum- 
stances of  the  case,  as  we  may  do  to  ascertain  the  meaning  of  the 
writing.  It  is  true  it  is  called  a  renting  of  the  machine,  but  this 
is  not  the  fact,  nor  true  construction  of  the  transaction.  It  was  a 
sale  of  the  machine,  with  a  reservation  of  the  title  to  the  company, 
as  security  for  payment  of  the  price.  The  fact  that  it  is  called  a 
renting  does  not  make  it  so.  In  order  to  make  it  a  renting  of  a 
purchased  machine,  we  must  say  it  was  sold  for  nothing,  and  then 
rented  to  the  purchaser  by  the  vendor  for  fifteen  months  for  ninety- 
five  dollars,  this  being  the  only  sum  ever  agreed  to  be  paid.  This 
would  be  absurd.  However  reprehensible  and  calculated  to  excite 
suspicion  of  unfairness  this  contract  may  appear,  with  its  verbiage 
expressing  literally  a  different  meaning  from  what  was  intended,  or 
was  the  truth  of  the  case,  we  do  not  think  proper  to  follow  the 
technical  view  of  the  opinion  referred  to,  and  liold  the  contract  void. 
The  party  has  undertiiken  to  pay  ninety-five  dollars,  in  terms  for 
rent,  but  in  fact  for  the  purchase  of  the  machine,  and  is  bound,  as 
we  can  see  from  this  record,  to  meet  the  obligation  contracted. 

Without  further  discussion,  let  the  judgment  be  reversed,  and  tlie 
case  be  remanded  for  a  new  trial. 

Nora  BY  THB  RapoaTBR. — In  DatMsUe  Sowing  Machine  Co.  v.  AfuUrson,  tupraf  a  re- 
ceipt was  executed  for  the  machine,  '^  to  be  returned  oo  demand/'  and  until  then  to  pay 
80  much  down  and  so  much  monthly  for  its  use.  A  prerious  oral  agreement  of  pur- 
chase and  sale  was  proved.    The  court  said : 

"  The  evidence  thus  iotrodnced  tended  to  show  an  absolute  sale  and  a  delivery  of  the 
machine  and  other  articles  by  the  plaintiff  to  the  defendant,  and  such  sale  and  deliveiy 
were  accordingly  found  by  the  court  below  to  have  been  made.  The  absolute  sale  and 
deliTary  of  course  invested  the  defendant  with  the  absolute  and  general  ownership  and 
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propertj  of  the  machine  and  other  articles.  The  instrument  above  recited  was  there- 
iiire  not  only  repugnant  to  the  contract  of  absolute  sale,  and  therefore  Yoid,  but  was, 
90  Tar  as  appears,  without  consideration.  The  receipt  of  one's  own  property  from  a 
person  having  no  right  to  the  possession  of  it  cannot  be  a  valid  consideration  for  an 
.4i^reement  to  pay  for  the  future  use  of  the  property,  or  to  deliver  it  up  to  such  per- 
»oa4ipoa  demand.  See  Cole  v.  Berry^  13  Yroom,  808 ;  a.  c,  86  Am.  Rep.  611;  Singer 
.Mfg^  Co.  V.  Graham,  8  Oreg.  17 ;  s.  c,  84  Am.  Rep.  572,  and  references." 

In  Iline  v.  Roberts,  iS  Conn.  267,  an  organ  was  delivered  on  a  written  agreement  for 
^A  specified  **  rent,"  part  of  which  was  paid  in  a  melodeon  delivered  by  the  vendee,  and 
•part  iu  a  note  executed  by  him,  payable  in  about  two  years,  **  with  the  understanding 

■  that  if  I  shall  have  punctually  paid  all  said  rent,  I  shall  be  entitled  to  a  bill  of  sale  of 

the  organ,  and  if  I  fail  to  pay  any  of  said  rent  when  due,  all  my  rights  herein  shall 

>  terminate,  and  said  H.  may  take  possession  of  said  organ."     The  organ  was  returned, 

-^nd  it  was  held  that  no  action  could  be  maintained  by  the  vendor  on  the  note.  The 
•court  said:  ''The  transaction  was  not,  except  in  a  limited  and  materially  qualified 
^ense,  a  lease;  that  is,  if  the  contemplated  sale  was  not  completed  by  the  payment  of 
4he  note,  it  would  operate  as  a  lease  of  the  organ  until  the  note  became  due.  But  that 
jvrasnoithe  ultimate  aim  and  object  of  the  parties  ;it  was  simply  contemplated  and  pro- 
vided for  as  a  possibility.  The  real  purpose  was  to  sell  the  organ,  with  an  agreement 
that  the  seller  should  not  part  with  the  title  until  the  purchase-money  was  paid.  A 
.^»ref ul  inspection  of  the  instrument  shows  that  tliis  must  be  so.  It  is  not  in  the  form 
and  does  not  contain  the  usual  stipulations  of  a  lease.     It  is  not  aigned  by  the  lessor, 

:  and  expresses  but  one  agreement  to  be  performed  by  hiui,  aud  that  is  to  give  a  bill  <^ 

-m-Mileif  the  note  is  paid  at  maturity.    Erase  tlic  words  '  rented '  and  *  rent '  from  the  in- 
atrmnenl  wherever  they  occur,  and  substitute  t!ie  word  'money'  or  its  equivalent 
wherever  necessary  to  complete  the  sense,  and  the  instrument  expresses  the  exact  idea 
which  the  parties  bad  iu  mind,  and  there  is  not  left  iu  it  a  single  element  of  a  lease  ex- 
.cept  as  above  stated.     Wo  read  the  transaction  therefore  as  a  conditional  sale ;  and  so 
:Ahe  plaintifTs  counsel  regarded  it  when  the  request  was  framed  asking  the  court  to 
charge  the  jury  that  such  sales  are  recognized  and  upheld  by  our  law.     The  question 
<athen  arises  —  what  was  the  nature  of  that  condition  f    The  plaintiff  seems  to  treat  it 
:4i3  tk^»nditional  sale  by  him  but  as  an  absolute  purchaee  by  the  dffendant ;  and  the  court 
-seems  to  have  sanctioned  that  view.     We  think  that  view  does  not  give  effect  to  the 
real  intention  of  the  parties.     It  cannot  be  denied  that  the  plaintiff  had  a  right  to  pre- 
scribe the  terms  on  which  he  would  part  with  his  property,  and  we  think  he  haa  done 
80.    For  while  the  language  of  the  instrument  purports  to  be  the  language  of  the  de- 
fendant, it  is  in  reality  the  language  of  the  plaintiff.     The  instrument  is  a  printed 
4)lank,  carefully  prepared  by  the  plaintiff  and  extensively  used  in  his  business.     It  was 
^HUed  out  by  the  plaintiffs  agent  and  the  defendant  was  required  to  sig^  it.    Presump- 
:lively  he  would  not  have  been  permitted  to  sign  any  other,  for  that  waa  evidently  the 
omode  and  form  in  which  the  plaintiff  transacted  business.    The  plaintiff  said  to  the 
defendant,  in  substance,  'I  will  sell  the  organ  to  you  for  $190.     I  will  accept  your 
melodeon  in  part  payment  at  $50,  and  your  note  for  $140  payable  at  the  end  of  one 
year.    If  you  pay  the  note  promptly  when  due  the  organ  is  yours.    If  you  do  not,  you 
.forfeit  all  your  rights  under  the  contract,  and  both  the  organ  and  melodeon  are  mine.' 
We  believe  this  to  be  a  fair  statement  of  the  material  part  of  the  contract.    If  the  note 
is  not  paid  the  payment  of  $50  is  forfeited  by  express  agreement.    As  that  is  some- 
thing more  than  twenty- five  per  cent  of  the  whole  price  of  the  organ  it  would  seem  to  be 
cample  compensation  for  its  use  during  the  year.     The  plaintiff  now  insists  that  the 
-tiSef endant  shall  not  only  forfeit  the  melodeon  but  shall  also  pay  the  note.   He  virtually 
rtnjects  into  the  contract,  iu  case  of  failure  to  pay  the  note,  this  further  provision  — 
''And  the  said  Ilino  shall  bo  at  libcrtv  to  sue  for  and  collect  the  note.'    We  do  not  think 
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that  is  a  fair  interpretation  of  the  contract.  We  do  not  think  that  the  defendant  so 
understood  it,  or  that  he  would  hare  signed  it  if  it  had  been  so  expressed.  We  think 
that  the  defendant  understood  that  it  was  at  his  option  to  paj  or  not  to  pay  the  note. 
The  consequences  of  payment  or  non-payment  were  expressly  provided  for,  and 
nothing  is  left  to  implication.  The  contract  is  adroitly  framed  so  as  to  induce  that 
belief,  and  it  is  our  duty  to  interpret  it  in  the  sense  in  which  the  defendant  would 
natorally  understand  it,  especially  if  the  plaintiff  knew  or  had  reason  to  beheve  that 
the  defendaDt  so  understood  it." 


Cocke  v.  Hoffman. 

(5Lea,10S.) 

lAfmiaHon  — paymsnA  after  bar  fiy  eo-turety  —  eantributiian, 

A  aarety  who  pays  the  debt  after  it  la  barred  by  the  statute  of  limitation  can 

not  compel  his  co-snrety  to  oontribnte.* 

ACTION  for  coutribution.     The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

McDermott  <&  Kyle,  for  Cocke. 

W.  If.  Waiterson  and  J,  B.  Hetskell,  for  Hoffman. 

OooPBB^  J.  Jesse  M.  Lyons,  the  intestate  of  the  plaintiff  in 
error,  commenced  this  action,  Januaiy  29,  1867,  against  James 
Hofhnan,  before  a  justice  of  the  peace,  to  recover  contribution  from 
him  as  a  co-snrety  for  money  paid  in  discharge  of  the  common 
debt.  The  justice  rendered  judgment  for  the  defendant,  and  upon 
appeal,  the  Circuit  judge,  who  tried  the  case  without  a  jury,  ren- 
dered a  similar  judgment.     The  plaintiff  appealed  in  error. 

Lyons  and  Hoffman  were  sureties  for  James  Richards  on  a  note 
dated  December,  14,  1862,  and  payable  one  day  after  date  to  Wm. 
Lyons,  for  one  hundred  dollars.  Jesse  M.  Lyons  paid  this  note  on 
the  20th  of  January,  1873,  after  the  bar  of  the  statute  of  limita- 
tions had  run  in  his  favor.  On  the  trial,  these  facts  were  proved 
by  the  administrator  of  Wm.  Lyons,  the  money  having  been  paid 
to  him.  The  witness  also  proved  that  Richards,  the  principal,  was, 
and  always  had  been,  insolvent.  He  further  testified:  "  I  had  sev- 
eral conversations  with  Jesse  M.  Lyons  about  the  note,  in  which  he 

•  See  BergtMfi  ▼.  Bider  (56  Md.  aSi),  8B  Am.  Rep.  417,  and  note,  418. 
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promised  to  pay  it,  and  I  held  him  bound  by  the  promise,  and  he 
settled  it  as  I  before  stated."  The  witness  added  that  Hoffman  was 
not  present  at  any  of  the  conversations  between  witness  and  Jesse 
M.  Lyons. 

The  right  of  a  surety  to  recover  contribution  from  a  co-surety, 
the  principal  being  insolvent,  is,  as  a  general  proposition,  clear. 
Cage  v.  Fosiery  5  Yerg.  261;  26  Am.  Dec.  265.  The  relation  of 
the  parties  and  the  rights  incident  to  that  relation  originate  with 
the  execution  of  the  instrument  of  suretyship,  while  the  right  to 
contribution  arises  at  law  from  the  payment  of  the  money.  The 
statute  of  limitations  begins  to  run  from  such  payment  beyond 
the  ratable  share  of  the  surety  making  the  payment.  Reeves  v. 
PuUiam,  7  Baxt.  119.  These  propositions  are  plain  enough, 
and  it  is  equally  plain  that  the  pajrment  of  an  obligation  which 
has  ceased  to  be  binding  upon  any  of  the  obligors  would  give 
no  right  of  action  for  contribution.  The  obligation,  the  authorities 
say,  must  be  valid  and  subsisting,  or  as  it  is  otherwise  expressed, 
fixed  and  legal,  and  the  payment  compulsory.  1  Pars,  on  Cont.  32; 
Brandt  on  Suretyship,  §  232 ;  2  Dan.  Neg.  Inst.  1341.  But  the 
obligation  of  a  debt,  the  remedy  on  which  is  barred  by  the  statute 
of  limitations,  cannot  be  said  to  be  subsisting  and  legal,  and  its  pay- 
ment compulsory  on  a  party  in  whose  favor  the  bar  has  attached. 
He  may  successfully  resist  the  obligation  and  decline  the  payment. 
And  to  use  the  language  of  an  eminent  judge,  ''it  is  idle  to  talk  of 
a  debt  where  there  is  no  legal  obligation  to  pay  it."  Per  Bbonbok, 
J. ,  in  Van  Keuren  v.  Parmelee,  2  Comst.  523. 

It  is  said  however  that  this  court  has  decided  that  a  surety  who 
has  paid  the  debt  may  recover  against  the  estate  of  his  principal,  or 
against  the  estate  of  a  co-surety  for  contribution,  although  the  per- 
sonal representative  of  the  principal  or  surety,  as  the  case  may  be, 
may  have  already  been  protected  by  the  statute  of  limitations  from 
a  direct  suit  by  the  creditor.  MaraluM  v.  Hudson^  9  Yerg.  57 ; 
Maxey  v.  Carter^  10  id.  521 ;  Reeves  v.  PuUtam,  7  Baxt.  119.  It 
is  further  said  that  this  court  has  held  that  a  surety  who  has  paid 
the  debt  may  have  contribution  from  a  co-surety,  although  the  lat- 
ter had,  prior  to  the  payment  by  the  surety,  been  discharged  in 
bankruptcy  from  liability  on  the  contract.  Ooss  v.  Oibson,  8 
Humph.  197.  It  is  hence  argued  that  the  decisions  in  this  State 
are  not  in  accord  with  the  general  rules  above  mentioned  in  regard 
to  the  legal  and  subsisting  nature  of  the  obligation,  and  compul-* 
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Bory  character  of  paymeut  required  to  create  the  right  of  action  for 
contribation. 

Whether  the  decision  was  correct  in  the  bankraptcy  case  may  ad- 
mit of  doubt,  for  the  reason  that  the  relation  of  suretyship  between 
the  parties  was  terminated  by  the  discharge  before  payment.  Tobias 
T.  Bogers,  13  N.  Y.  59;  1  Smith  Lead.  Gas.  1250  (7  Am.  ed.); 
Bberhart  v.  Woody  2  Tenn.  Gh.  488.  Both  classes  of  cases  proceed, 
however  upon  the  same  ground,  viz.  :  that  the  statute  and  the  dis- 
charge in  bankruptcy  only  operate  on  the  remedy,  and  do  not  ex- 
tinguish the  debt.  The  debt  is  reviyed  in  each  class  of  cases  by  the 
same  character  of  promise,  and  the  action  lies  on  the  original  de- 
mand. Hunter  y.  Siarkes^  8  Humph.  656;  Taylor  y.  NixoHy  4  Sneed, 
353.  After  some  uncertainty  in  the  language  of  our  judges,  the  law 
may  be  considered  as  so  settled  in  this  State.  Woodlie  v.  TowUsy  1 
1  Memph.  L.  J.  68, 179 ;  s.  c,  1  Leg.  R  331 ;  Pariee  v.  Badget,  4 
Terg.  174 ;  26  Am  Dec.  220;  Hannah  y.  Hawkiwf,  MS.,  at  this  term. 
In  this  yiew,  the  statute,  in  the  one  class  of  cases,  and  the  discharge  in 
bankruptcy  only  bar  the  remedy,  without  impairing  the  obligation, 
and  the  defense  being  personal  only,  protect  the  party  entitled  to 
its  benefit.  Armstrong y.  Crofiy  3  Lea,  191  ;  Davis  v.  Davis,  MS., 
at  this  term.  The  obligation  is  left  in  full  force  as  against  all  other 
parties  to  the  contract,  and  of  course,  if  such  other  parties  are  com- 
pelled to  pay  the  debt,  while  it  is  legal,  subsisting  and  compul- 
sory as  to  them,  their  rights  growing  out  of  such  compulsory  pay- 
ment remain  in  full  force.  But  it  has  never  been  held  that  if  one 
of  such  parties  pays  the  debt  after  it  has  ceased  to  be  legal,  subsist- 
ing and  compulsory,  as  where  he  is  himself  protected  by  the 
statute  of  limitations  or  by  a  discharge  in  bankruptcy,  he  could 
recover  against  a  co-surety. 

On  the  contrary,  our  decisions  from  an  early  day  tended  in  a 
different  direction.  This  court  held,  contrary  to  the  then  current 
of  authority,  that  even  a  partner  could  not  revive  a  partnership 
debt  by  a  new  promise,  made  after  the  dissolution  of  the  partner- 
ship, so  as  to  bind  his  co-partner,  whether  the  new  promise  was 
made  before  or  after  the  bar  of  the  statute  had  attached.  JUuse  v. 
Donetsouy  2  Humph.  166;  Belote  v.  Wynne,  7  Yerg.  534.  These 
cases,  it  is  true,' only  involved  the  right  of  the  creditor  to  hold  one 
partner  liable  on  the  promise  of  the  other  partner.  But  it  would 
have  been  idle  to  have  protected  the  former  from  the  creditor,  if  he 
could  be  held  liable  for  the  same  debt  to  the  co-partner.  The  want 
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of  power  in  the  case  of  partners  after  dissolution  is  rested  on  the 
cessation  of  the  agency  growing  out  of  the  partnership.  But  all  co- 
debtors  are  precisely  in  the  situation  of  partners  after  a  dissolution 
of  the  firm  who  are  bound  for  a  partnership  debt.  Neither  debtor 
has  a  right  to  bind  the  other  beyond  the  obligation  of  the  original 
contract.  When  that  obligation  is  terminated,  either  by  the 
extinguishment  of  the  debt  or  the  remedy,  neither  can  create  a  new 
obligation  which  will  bind  the  other  either  to  the  creditor  or  him- 
self. The  very  fact  that  he  cannot  renew  the  obligation  for  the 
benefit  of  the  creditor,  demonstrates  thac  he  cannot  renew  it  for 
himself;  for  it  would  be  to  say  he  might  do  indirectly  what  he  could 
not  do  directly. 

In  this  State,  as  now  generally,  thei«tatute  of  limitations  is  looked 
upon  with  favor,  as  a  statute  of  repose.  A  valid,  subsisting  obliga- 
tion may  be  said  to  consist  of  a  legal  debt  or  duty,  and  the  remedy 
to  enforce  it.  Carsliore  v.  Huycky  6  Barb.  583.  Whether  the  statute 
operates  to  extinguish  the  debt  or  the  remedy,  the  result  is  the  same. 
There  is  no  longer  a  valid,  subsisting  obligation,  and  its  payment 
is  not  compulsory.  The  moral  obligation  can  only  bind  the  indi- 
vidual. Such  obligations  belong  to  the  forum  of  conscience.  The 
courts  can  enforce  only  legal  rights. 

There  is  no  error  in  the  judgment  of  the  Circuit  Court,  and  it 
must  be  affirmed. 


Judgment  affirmed. 


Holbert  v.  Edens. 

(^  Lea,  904.) 

WclUt  and  vxUer-eoune — earUrctet  for  gate  of  land  —  boundary  on  Hream . 

On  a  contract  for  a  sale,  at  a  fixed  price  per  acre,  of  land  bounded  on  the  side 
of  a  river,  and  following  the  meanderings  of  the  river,  the  river  being  navi- 
gable only  for  flatboats  and  rafts  at  high  water,  the  vendee  is  bound  to  pay 
only  for  the  land  extending  to  low-water  mark  and  the  islands  between  that 
and  the  center  of  the  stream,  and  not  for  the  land  under  ordinary  water.* 


B 


ILL  to  enforce  vendor's  lien.     The  opinion  states  the  case. 


*  See  Low  v.  Tibbetts  (72  Me.  93)«  49  Am.  Rep.  808,  and  note  805. 
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P,  M.  Falkersoii  and  A,  S.  Prasser,  for  complaiuantB. 
McDermott  £  Kyle^  for  defendants. 

GooPEB,  J.  Bill  filed,  among  other  things,  to  enforce  a  vendor's 
lien  on  land  for  the  unpaid  purchase-money.  The  land  lies  in  a 
bend  of  Powell's  river.  The  chancellor  rendered  a  decree  enforcing 
the  vendor's  lien,  but  refused  to  charge  the  vendee  with  interest  on 
the  deferred  payment  of  the  purchase-money,  or  to  charge  him  with 
the  price  of  the  land  covered  by  the  river  adfilutn  aqua.  The  sale 
was  made  on  the  23d  of  February,  1860,  and  the  bill  was  filed  on  the 
19th  of  February,  1876.  The  sale  was  by  bond  for  title  in  these 
words: 

**  We,  Pleasant  Tankesley  and  John  Boulton,  bind  ourselves  to 
pay  William  Edens  in  the  sum  of  $1,100;  the  conditions  of  this  ob- 
ligation is  such,  that  whereas  the  said  William  Edens  has  this  day 
purchased  of  us,  for  the  consideration  of  seven  dollars  per  acre,  in 
the  following  payments,  to- wit:  the  said  Edens  pays  to  the  said 
Tankesley  and  Boulton  $300  in  hand,  and  the  remainder,  if  any,  to 
be  paid  three  years  from  this  date,  a  certain  tract  of  land,  in  the 
St^te  of  Tennessee,  Hancock  county,  district  14,  containing  eighty 
acres,  be  the  same  more  or  less,  known  as  the  Tankesley  land,  on 
the  south  side  of  Powell's  river,  and  bounded  as  follows,  to-wit: 
Beginning  at  an  elm  and  beech  on  the  south  side  of  Powell's  river, 
then  down  the  river  as  it  meanders  to  Wm.  HaiTold's  line,  thence 
north-east  direction  with  Harrold's  line  to  the  river,  thence  down  the 
river  as  it  meanders  to  the  beginning,  so  as  to  include  all  the  land 
the  said  Tankesley  and  Boulton  own  in  the  bend  of  said  river.  Now 
if  we  should  make,  or  cause  to  be  made  to  the  said  William  Edens, 
his  heirs  or  assigns,  a  good  warranty  deed  to  the  said  tract  of  land 
on  making  of  the  last  payment,  then  tliis  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  effect.  The  said  Edens  to 
have  possession  of  said  land  at  any  time  he  wants  it." 

Edens  went  into  possession  of  the  land  at  the  date  of  his  purchase, 
and  has  remained  in  the  uninterrupted  possession  thereof  ever  since. 
He  paid  the  cash  payment  of  $300,  and  has  never  paid  the  deferred 
payment.  No  survey  of  the  land  seems  to  have  been  made  until 
after  this  bill  was  filed.  It  was  then  found  that  the  quantity  of 
land  contained  in  the  boundaries  of  the  title  bond,  if  the  bank  of 
the  river  was  followed,  amounted  to  seventy-eight  acres;  if  the 
boundary  line  followed  the  filum  aqua  of  the  river,  the  tract  con- 
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tained  eighty-four  acres.  It  was  agreed  by  the  parties  that  Powell's 
riyer  is  a  small  riyer^  unsuited  for  the  nayigation  of  steamboats  or 
sea  vessels,  and  was  never  used  for  such  purpose;  but  that  the  same 
is  navigable  for  floating  flatboats  and  rafts  down  stream  during;' 
freshets  and  high  water,  though  not  during  an  ordinary  stage  of 
water.  During  the  summer  and  fall  months  the  stream  can  rarely 
ever  be  used  for  flatboating  or  rafting,  but  during  the  winter  and 
spring  months  there  are  frequent  tides  sufficient  for  such  purposes, 
as  is  usual  in  the  rivers  of  East  Tennessee.  The  proof  shows  that 
there  are  four  islands  in  the  river  that  will  be  included  in  the 
boundaries  of  the  tract  sold  if  the  line  extends  to  the  middle  of  the 
stream.  One  of  these  islands  is  large,  the  others  small,  and  the 
river  does  not  run  around  the  largest  island  at  all  seasons  of  the 
year.  The  small  islands  are  not  susceptible  of  cultivation  and  have 
no  timber  on  them.  There  are  some  elms  and  sycamore  trees  on 
the  largest  island,  but  says  the  only  witness  who  speaks  of  these 
islands,  '^I  would  not  fence  the  largest  island  and  cultivate  it  for 
what  I  could  make  on  it." 

Upon  the  foregoing  facts  the  first  point  raised  and  argued  is, 
whether  the  vendee  is  liable  to  pay  on  the  land  which  would  be  in- 
cluded in  the  river  boundary  running  with  the  center  of  the  stream, 
or  only  for  the  quantity  obtained  by  drawing  in  the  line  to  low- 
water  mark.  The  point  is  one  of  first  impression  in  this  State  and 
upon  which  there  is  grave  doubt. 

If  a  water-course  be  navigable  in  a  legal  sense  the  soil  covered  by 
the  water  as  well  as  the  use  of  the  stream  belongs  to  the  public.  If 
it  be  navigable  only  in  the  ordinary  sense  the  ownership  of  the  bed 
of  the  stream  is  in  the  riparian  proprietors,  and  the  public  have  an 
ejisement  therein  for  purposes  of  transportation  and  commercial  in- 
tercourse. If  the  stream  be  so  shallow  as  to  be  unfit  for  such  pur- 
poses of  transportation  and  commerce,  both  the  right  of  property 
and  use  are  in  the  owners  of  the  adjoining  land.  A  stream  is  navi- 
gable in  a  legal  sense  when  it  is  capable  in  the  ordinary  stage  of 
the  water  of  being  navigated,  both  ascending  and  descending,  by 
such  vessels  as  are  usually  employed  for  purposes  of  commerce.  A 
river  not  navigable  in  a  legal  sense  may  yet  be  navigable  in  the  com- 
mon acceptation  of  the  term,  as  wherein  certain  stages  of  the  water 
it  may  have  sufficient  depth  for  flatboats,  rafts,  or  small  vessels  of 
light  draft.  Elder  v.  Burrus,  6  Humph.  358  ;  Siuart  v.  Clark,  2 
Swan,  10  ;  Sigler  v.  Stah,  7  Baxt.  493.     The  agreed  state  of  facts 
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in  this  case  shows  that  Powell's  river  is  not  navigable  in  a  legal 
sense,  but  ia  navigable  in  the  common  acceptation  of  the  term.  The 
ownership  of  the  bed  of  the  stream  is  therefore  in  the  riparian 
2>roprietor8. 

There  is  some  uncertainty  both  in  the  langaage  of  the  courts  and 
of  the  text  writers  as  to  whether  this  ownership  is  a  mere  incident 
:o  the  title  to  the  banks  of  the  stream,  or  depends  upon  sufficient 
ianguage  being  used  in  the  grant,  under  which  the  owner  holds,  to 
pass  the  title  to  the  soil  under  the  water.  Sir  Matthew  Hale,  m 
his  famous  tract  De  Jure  Maris  el  Brachiomm  ejusdem,*  from 
which  all  our  common-law  learning  on  this  subject  is  deduced,  says: 
**  Fresh  rivers  of  what  kind  soever  do,  of  common.right,  belong  to 
the  owners  of  the  soil  adjacent,  so  that  the  owners  of  the  one  side 
have  a  common  right,  the  propriety  of  the  soil  and  consequently  the 
right  of  fishing,  ui^que  filuvi  aqum ;  and  the  owners  of  the  other 
side  the  right  of  soil  or  ownership,  and  fishing  unto  the //urn  aqua 
on  their  side.  And  if  a  man  be  the  owner  on  both  sides,  in  com- 
mon presumption  he  is  owner  of  the  whole  river,  and  hath  the 
right  of  fishing  according  to  the  extent  of  his  land  in  length. 
With  this  agrees  the  common  experience."  Hurg.  Law  Tracts  ;  6 
Cow.  537,  note.  The  plain  meaning  of  this  language  is  that  the 
ownership  of  the  soil  under  the  river  attaches  **  of  common  right," 
that  is  by  law,  to  the  ownei'ship  of  the  adjacent  banks.  And  so  ore 
the  decisions.  Carter  v.  Marcot,  4  Buit.  21  G4  ;  2  Mod.  510  ;  Dav. 
152  ;  Ex  parte  JenningSy  6  Cow.  518.  In  this  last  case  the  grant 
fiom  the  State  bounded  the  land  on  the  margin  of  the  stream,  yet 
it  was  held  to  extend  •*  bv  construction  t)f  law  "  to  the  center  of  the 
stream. 

In  this  view  the  important  matter  iii  a  grant  is  to  use  such  lan- 
guage as  carries  the  banks  of  the  stream,  the  ownership  of  the  soil 
under  the  river  following  as  an  incident.  Nevertheless  there  arc  in  tlie 
books  some  nice  distinctions  which  seem  to  depend  on  the  terms  of  the 
instrument  of  conveyance,  where  the  ownership  of  the  bed  of  the  river 
is  sometimes  held  to  ])ass  and  sometimes  not  to  pass,  although  the 
banks  of  the  river  be  conveyed.  If  the  intention  to  be  gjithered 
from  the  whole  instrument  is  to  make  the  stream  the  boundary  of 
the  land  conveyed,  the  line  runs  to  the  thread  of  the  stream.  If  on 
the  other  hand  "  the  bank,  side,  margin  or  shore  "  of  the  stream 
be  used  in  such  wav  as  to  show  an  intention  to  exclude  the  stream, 
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it  becomes  a  mouument  and  the  soil  under  the  water  will  not  pass, 
even  in  cases  where  the  boandary  is  carried  to  the  line  of  low  water 
mark.  Dunlap  v.  Sfeison,  4  Mason,  349;  Child  ▼.  Starr^  4  Hill,  369; 
Bradford  v.  Oressey,  45  Me.  9;  Daniels  v.  C%eshire  R.  Co.^  20  N. 
H.  85 ;  Halsey  v.  McCormick,  3  Kern.  296 ;  McOvUock  v.  Afeti,  2 
Ohio,  399.  The  general  rule  undoubtedly  is  that  a  call  for  the 
stream  or  bank,  or  object  on  the  bank,  and  then  with  the  stream 
according  to  its  meanders,  will  carry  the  boundary  ad  fiinm  aqucBy 
whether  the  grant  he  by  the  State  or  a  private  individual.  3  Wash. 
Real  Prop.,  353  (3d  ed).  And  our  decisions  are  in  accord.  Mas- 
sengill  v.  Boyle,  4  Humph.  205  ;  Martin  v.  NancSy  3  Head,  649  ; 
Elder  v.  Bumis,  6  Humph.  358 ;  Stuart  v.  Ularky  2  Swan,  10 ; 
Branham  v.  Turnpike  Co.,  1  Lea,  706. 

The  actual  call  in  these  cases  is  for  or  with  the  stream,  not  for  or 
with  the  center  of  the  stream.  The  question  has  not  been  discussed 
whether  the  center  of  the  stream  is  reached  **  by  construction  of  law/' 
from  the  fact  that  the  adjacent  banks  pass  or  by  f oi*ce  of  the  call. 
Nor  has  the  point  now  before  us,  the  liability  of  the  vendee  to  pay 
for  the  soil  between  low-water  mark  and  the  thread  of  the  stream, 
been  considered  and  adjudged.  The  point  was  raised  in  Elder  v. 
Burrus,  6  Humph.  358.  There  the  land,  bounded  on  the  Cumber- 
land river,  was  sold  as  containing  a  given  number  of  acres,  the  ven- 
dor agreeing  to  refund  the  purchase-money  for  any  deficit  in  the 
quantity  at  a  fixed  price  per  acre.  The  vendee  sued  upon  the  agree- 
ment, alleging  a  deficit.  The  last  call  of  the  grant  was,  '*  up  the 
Cumberland  river  with  its  meanders."  If  the  line  followed  ordin- 
ary low-water  mark,  there  was  a  deficit;  if  the  center  of  the  stream, 
there  was  no  deficit.  The  court  held  that  Cumberland  river  being 
navigable  in  a  legal  sense,  the  line  ran  with  ordinary  low-water 
mark.  It  seems  however  to  have  been  taken  for  granted  that  if  the 
line  had  been  the  center  of  the  stream,  the  vendee  would  have  had 
no  right  of  action. 

It  18  almost  certain  however  that  when  a  sale  is  made  of  land 
by  the  acre,  at  a  fixed  price  per  acre,  bounded  on  a  navigable  stream 
in  the  ordinary  acceptation  of  that  term,  the  parties  do  not  con- 
template that  the  vendee  is  to  pay  for  the  land  between  ordinary 
low-water  mark  and  the  center  of  the  stream,  and  actually  cov- 
ered by  the  water.  The  right  of  the  public  to  an  easement  in 
the  stream  may  well  be  held  to  take  so  much  of  the  tract  out  of 
the  estimate,  unless  the  contract  expressly  calls  for  the  center  of  the 
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stream.  We  think  it  a  safe  rule  to  adopt  in  all  Bueh  eases  that  the 
yendee  intends  to  convey  to  ordinary  low-water  mark,  and  that  the 
propriety  of  the  soil  under  the  water,  **  by  construction  of  law, 
or  to  use  the  words  of  Sir  Matthew  Hale,  "  of  common  right, 
usqiiefiluin  agiUBy  goes  with  the  ownership  of  the  adjacent  banks. 
If  there  are  islands  in  that  part  of  the  stream  which  would  i)ass  by 
operation  of  law,  they  ought  to  be  estimated  in  ascertaining  the 
quantity  of  land  to  be  paid  for.  In  this  case  the  respective  sizes  of 
the  islands  do  not  appear,  while  the  only  witness  examined  speaks 
of  them  as  of  no  value.  They  are  probably  mere  sand  bars  of  no 
great  extent,  and  not  worth  the  cost  of  a  re-survey  at  the  price 
fixed  by  the  contract. 

[Omitting  a  minor  inquiry.] 

The  chancellor's  decree  will  be  modified  in  accordance  with  this 
opinion,  and  the  defendant  will  pay  the  costs  of  this  court. 

Judgment  accordingly. 


CoFFHAK  V.  Lookout  Bank. 

(5  Lea,  288.) 

Fraud — undue  wfiuenee  tn  obtainnig  ecntrwi, 

A  SOD,  of  age,  forged  the  names  of  his  father  and  ancle  and  a  third  person  oa 
a  note.  Several  oflleers  of  the  bank,  which  discounted  it,  one  of  whom  was 
a  lawyer,  in  a  private  and  prolonged  interview  with  the  father,  who  was  a 
farmer  and  little  aoqaamted  witli  business,  informed  him  of  the  forgery. 
He  was  greatly  unnerved  by  the  discovery  of  his  son's  crime,  and  had  no 
opportunity  to  take  legal  or  friendly  counsel.  At  this  interview  these  officers 
persuaded  him  to  execute  his  own  note  for  the  forged  note,  and  requested  him 
to  keep  the  transaction  secret  The  note  so  executed  was  for  a  larger  sum 
than  the  maker's  entire  property  would  have  brought  at  forced  sale.  Ileld^ 
tliat  such  note  must  be  cancelled  in  equity. 

BILL  to  enjom  the  prosecution  at  law  of  a  promissory  note  and 
for  the  cancellation  of  the  note.     The  opinion  states  the  facts. 
The  bill  was  dismissed  below. 

Theo,  Rogan,  for  complainant. 

J.  C  Hodgeiij  for  defendant. 
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CooPEB,  J.  Bill  to  enjoin  the  prosecution  of  a  suit  at  law  upon 
«  note,  and  to  set  aside  the  note  on  the  ground  of  surprise.  The 
•chancellor  dismissed  the  bill,  and  the  complainant  appealed. 

The  complainant  is  a  farmer,  with  a  wife  and  six  children,  two 
girls  and  four  boys,  five  of  them  under  age.  He  owns  land  worth 
about  11,300,  and  a  few  hundred  dollars  of  personalty.  He  is  a  man 
who  has  lived  a  retired  life,  attending  exclusively  to  the  business  of 
his  farm,  and  never  mingling  with  the  world  in  a  public  capacity. 
His  oldest  son  was  about  twenty-two  years  of  age  when  the  note  m 
controversy  was  executed.  He  had  developed  a  disposition  to  reck- 
lessness and  improvidence.  In  June,  1876,  this  son  applied  to  the 
defendant,  the  Lookout  Bank  of  Morristowii,  to  borrow  money,  and 
the  bank  discounted  for  him  a  note  of  135  at  sixty  days,  purporting 
to  be  indorsed  by  his  father,  his  uncle  and  a  third  person.  A  few 
days  afterward  the  son  again  applied  to  the  bank  to  discount  a  note 
for  1900,  with  the  same  indorsers,  dated  June  21,  1870,  at  sixty 
days,  which  was  done.  On  the  next  day  the  bank,  at  the  instance 
of  the  young  man,  again  discounted  a  similar  note  for  $900,  with 
the  same  indorsers,  having  the  same  time  to  run.  The  officers  of 
the  bank  seem  not  to  have  been  acquainted  with  the  young  man  or 
his  antecedents,  nor  with  the  handwriting  of  any  of  the  indorsers. 
Young  Coffman  had  represented  that  he  was,  in  connection  with  the 
indorsers,  aboat  to  purchase  wheat  from  certain  persons,  and  it  was 
the  discovery  incidentally,  within  a  few  days,  by  one  of  the  officers 
of  the  bank  that  he  had  not  bought  any  wheat  from  a  certain  party 
named,  that  the  bank  began  to  suspect  the  genuineness  of  the  paper 
discounted.  In  reality,  the  names  of  the  indorsers  were  forged.  The 
pnnoipal  officer  and  owner  of  the  bank  then  saw  the  uncle  of  young 
Coffman,  whose  name  had  been  used  as  an  mdorser  on  the  notes, 
and  who  was  a  justice  of  the  peace,  and  mentioned  to  him  the  dis- 
count of  the  small  note,  saying  nothing  about  the  larger  notes.  The 
uncle  said  to  the  bank  officer  that  if  his  name  was  on  the  note  it  was 
A  forgery,  and  asked  to  see  the  note.  The  bank  declined  to  show 
it,  and  requested  him  to  see  his  brother,  the  complainant,  and  ask 
him  to  call  at  the  bank.  He  did  see  his  brother,  and  having  no 
doubt  that  the  note  was  a  forgery,  and  supposing  that  it  was  the 
only  note  discounted  by  the  bank,  advised  his  brother  to  pay  it. 
Complainant  borrowed  the  money,  and  went  to  the  bank  and  pro- 
posed to  take  up  the  note.  The  cashier  of  the  bank  took  complainant 
into  a  pnvate  room  in  the  rear  of  the  bank,  telling  him  that  if  the 
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small  note  was  all  it  would  be  a  matter  of  little  consequence.  He 
declined  to  make  any  explanation  until  he  had  gone  after  one  of 
the  directors  of  the  bank,  a  principal  stockholder  and  a  lawyer. 
When  the  three  were  brought  together  in  the  closed  room,  the 
two  notes  for  1900  each  were  shown  to  complainant  and  the  business 
explained  to  him.  As  might  naturally  be  expected,  the  complain- 
ant was  literally  overwhelmed  by  the  calamity,  "  greatly  moved  and 
distressed,"  say  the  bank  officers,  and  wept  bitterly.  The  hour  of 
the  day  at  which  the  interview  occurred  and  the  length  of  the  in- 
terview are  left  in  some  uncertainty.  The  owner  and  director  of 
the  bank,  who  was  also  a  lawyer,  and  who  gives  the  most  connected 
narratiye,  says  that  this  interview  took  place  at  two  o'clock  in  the 
afternoon,  and  it  probably  lasted  from  one  to  two  hours.  The  re- 
sult of  it,  was  that  complainant  paid  and  took  up  the  small  note,  and 
gave  to  the  bank  his  note,  written  by  the  cashier  of  the  bank,  of 
that  date,  July  5,  1876,  at  one  day,  for  •1,742.50,  with  ten  per 
cent  interest  after  maturity,  payable  quarterly.  Before  complain- 
ant left  the  room  the  cashier  suggested  to  him  that  he  wash  his  face 
to  remove  the  traces  of  recent  weeping,  and  it  was  agreed  that  the 
matter  should  be  kept  secret.  One  of  the  1900  notes  was  delivered 
up  to  complainant  upon  the  execution  of  his  note,  and  the  other  it 
was  agreed  should  be  surrendered  when  returned  to  the  bank,  it 
having  been  sent  to  Knoxville  with  a  view  to  be  used  if  the  maker 
of  it  could  be  there  found. 

The  complainant  himself  testifies  that  during  this  interview, 
OMring  to  the  suddenness  of  the  communication  and  the  nature  of 
calamity,  he  was  incapacitated  from  entering  into  any  contract  with 
full  knowledge  of  its  scope.  The  other  persons  present  admit  the 
distress  and  agitation  of  the  complainant,  but  say  he  afterward  be- 
came calm,  and  proposed  and  entered  into  the  contract  with  full 
possession  of  his  faculties. 

The  proof  of  his  brother  and  his  neighbors  is  that  he  was 
thoroughly  unnerved  by  the  calamity,  ''  almost  in  a  state  of  men- 
tal aberration,"  to  use  the  language  of  a  neighbor  and  a  physician, 
and  '*  well  nigh  crazy,"  to  use  the  words  of  other  witnesses.  In  a 
few  days  he  sent  back  the  1900  note  he  had  received,  and  demanded 
his  note.  The  other  $900  note  was  sent  to  him  by  the  bank  on  the 
11th  of  July,  and  on  the  next  day  both  of  these  notes  were  de- 
livered to  one  of  the  officers  of  the  .bank,  who  received  them  he 
says,  to  be  used  against  the  son  who  had  been  arrested.  Shortly 
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afterward  the  complainant  was  sued  at  law  upon  his  note,  and  sub* 
sequently,  on  April  17,  1877^  filed  his  bill.  Owing  to  the  absence 
of  his  lawyer,  complainant  seems  not  to  have  taken  legal  advice  un- 
til eight  days  after  the  execution  of  his  note. 

The  principle  of  equity  jurisdiction  on  which  this  bill  rests  is 
thus  stated  by  Judge  Story  :  ^'  Oases  of  surprise  and  sudden  ac- 
tion without  due  deliberation  may  properly  be  referred  to  the  same 
head  of  fraud  or  imposition.  An  undue  advantage  is  taken  of 
the  party  under  circumstances  which  mislead,  confuse  or  disturb 
the  just  result  of  his  judgment,  and  thus  expose  him  to  be  the 
victim  of  the  artful,  the  importunate  or  the  cunning.  It  has  been 
very  justly  remarked  by  an  eminent  writer  that  it  is  not  every  sur- 
prise which  will  avoid  a  deed  duly  made.  Nor  is  it  fitting,  for  it 
would  occasion  great  uncertainty,  and  it  would  be  impossible  to  fix 
what  is  meant  by  surprise;  for  a  man  may  be  said  to  be  surprised  in 
every  action  which  is  not  done  with  so  much  discretion  as  it  ought  to 
be.  The  surprise  here  intended  must  be  accompanied  with  fraud  and 
circumvention,  or  at  least  by  such  circumstances  as  demonstrate 
that  the  party  had  no  opportunity  to  use  suitable  deliberation,  or 
that  there  was  some  influence  or  management  to  mislead  him.  If 
proper  time  is  not  allowed  to  the  party  and  he  acts  improvidently, 
if  he  is  importunately  pressed,  if  those  in  whom  he  places  confi- 
dence make  use  of  strong  persuasions,  if  he  is  not  fully  aware  of 
the  consequences,  but  is  suddenly  drawn  in  to  act,  if  he  is  not  per- 
mitted to  consult  disinterested  friends  or  counsel  before  he  is  called 
upon  to  act,  in  circumstances  of  sudden  emergency,  or  unexpected 
right  or  acquisition;  in  these  and  many  like  cases,  if  there  has  been 
great  inequality  in  the  bargain,  courts  of  equity  will  assist  the  party 
upon  the  ground  of  fraud,  imposition  or  unconscionable  advan- 
tage."    1  Story  Eq.  Jur.,  §  251. 

When  a  court  of  equity  relieves  on  the  ground  of  surprise,  it  does 
so  because  something  has  been  done  which  was  unexpected,  and 
operated  to  mislead  or  confuse  the  party  on  the  sudden,  and  on  that 
account  has  been  deemed  a  fraud.  Earl  of  Bath  and  Montague^ s  case, 
3  Oh.  Oas.  56,  74,  114;  Evans  v.  LlewUyn,  2  Bro.  0.  0.  150.  The 
mere  fact  that  a  transaction  has  been  improvident  and  precipitate 
and  entered  into  without  independent  professional  advice,  will  not 
vitiate  it,  if  the  parties  were  on  equal  terms,  in  a  situation  to  act 
for  themselves,  and  fully  understood  what  was  done.  If  the  parties 
were  not  on  equal  terms,  and  one  of  them,  from  ignorance,  agita- 
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tion  or  undue  importunity,  is  unable  to  protect  himself,  equity 
will  protect  him.  Kerr  on  Fraud,  143;  1  Story  Eq.  Jur.,  §  222.- 
The  absence  of  professional  advice  is,  m  such  cases,  a  material  cir- 
cumstance, especially  if  the  other  contracting  party  has  such  aid. 
^empson  t.  Ashbee,  L.  R,  10  Ch.  App.  19;  Baker  v.  Bradley,  7 
DeG.  M.  &  O.  621.  The  English  courts  have  said  that  a  contract 
made  with  full  legal  advice  on  the  one  side  and  none  on  the  other;* 
will  rarely  stand  the  test  of  judicial  scrutiny.  Clarkeon  v.  Hanwatfy 

2  P.  W.  205;  Murray  v.  Palmer ,  2  Sch.  &  Let  474.  And  see 
Connelly  v.  FUker,  2  Tenn.  Ch.  382. 

Beyond  all  question  the  complainant  was  in  no  condition  of  minJ^ 
in  the  brief  interview  between  him  and  the  bank  officers  on  the  occa- 
sion when  the  note  in  controversy  was  given,  under  the  terrific  domes- 
tic calamity  suddenly  sprung  upon  him,  to  act  freely  and  intelligently; 
Without  imputing  any  improper  motives  to  the  bank  officers,  it  is 
obyious  that  the  course  taken  by  them  led  to  that  surprise  which 
was  unexpected,  and  operated  to  mislead  and  confuse  the  complain- 
ant, and  must,  in  view  of  the  condition  of  his  mind  and  the  absence 
of  friends,  be  held  to  amount  to  legal  fraud.  A  father,  overwhelmed 
by  the  information  that  his  eldest  son  had  been  guilty  of  forgery, upoi? 
the  spur  of  the  moment,  and  doubtless  in  the  Tain  hope  on  his 
part  of  saving  the  family  honor,  executes  a  note  for  a  larger  sum 
of  money  than  his  entire  property  would  bring  at  forced  sale.  His 
state  of  mind  afterward,  as  shown  by  the  weight  of  testimony, 
whatever  the  bank  officers  may  have  thought  on  the  subject,  was 
not  such  as  to  justify  a  ratification  until  he  had  taken  legal  advice. 
He  refused,  when  again  sent  for  by  the  bank  officers  to  modify  the 
contract  by  an  extension  of  time  and  giving  security,  to  entertain 
the  proposition.  The  bank  on  this  occasion  seems  to  have  been 
represented  by  two  lawyers,  who  were  also  directors,  while  the 
complainant  was  without  legal  advice.  He  and  the  officers  of  the 
bank  differ  as  to  the  details  of  the  interview.  But  nothing  that 
passed,  and  certainly  nothing  that  was  done,  could  affect  the  legal 
status  of  the  parties,  in  view  of  the  continued  mental  condition  of 
the  complainant  and  the  absence  of  legal  advice.  There  was  noth- 
ing which  amounted  to  a  legal  ratification  of  the  previous  act. 

The  chancellor's  decree  will  be  reversed,  and  a  decree  rendered 
in  favor  of  complainant,  and  the  defendant  will  pay  the  cost  of 
this  suit  and  of  the  suit  at  law. 

Decree  reversed. 
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(5Lea,8BS.) 

Criminal  law  —  rape — ir^fant  —  premmpUon. 

The  preeampiioii  that  a  boy  under  fourteen  cannot  oommit  rape  maj  be  re* 

butted  by  proof  of  the  actual  commission . 

pONVICTIONof  rape.    The  opinion  states  the  case. 

W.  F.  TardUj/y  for  Wagoner. 

-Aiiomey- General  Lea,  for  State. 

•Deaderick,  C.  J.  This  is  a  conviction  of  rape,  perpetrated 
upon  a  girl  about  twelye  years  old  by  a  boy,  whose  age,  according 
to  the  evidence  in  the  record,  does  not  exceed  fourteen  or  fifteen 
years,  and  by  his  father's  evidence,  is  less  than  fourteen  years.  The 
common-law  rule  is  that  the  law  presumes  a  boy  under  fourteen 
years  cannot  be  guilty  of  this  crime.  2  Whart.  Or.  g§  1134  ;  1 
Archb.  Cr.  Pr.  997  ;  3  Greenl.  Ev.,  §  215.  And  by  some  of  the 
cases  and  text-books  this  presumption  has  been  held  conclusive. 
By  others  it  has  been  held  that  this  presumption  may  be  rebutted  ; 
and  this  last  rule  we  think  the  sounder  one,  for  it  is  hardly  reason- 
able to  establish  or  adhere  to  an  arbitrary  date  which  will  hold  a 
party  guiltless  one  day  and  guilty  the  next  of  the  same  offense, 
which  would  be  the  case  if  we  were  to  hold  a  person  incapable  of 
committing  crime  the  day  before  he  became  fourteen  years  old,  and 
yet  liable  to  all  its  penalties  the  next  day,  without  any  perceptible 
change  physically  or  mentally  or  otherwise  in  the  offender.  It  is 
perhaps  giving  to  one  doU  capax  all  that  he  is  entitled  to  by  allow- 
ing him  the  benefit  of  the  presumption  that  he  is  incapable  of 
committing  this  particular  crime  while  under  the  age  of  fourteen 
years,  leaving  the  onu8  upon  the  State  of  removing  this  presump- 
tion by  satisfactory  proof.  The  judge  of  the  criminal  court 
charged  in  conformity  to  this  view,  and  we  approve  his  charge  as 
correct. 

There  is  no  controversy  as  to  the  perpetration  of  the  offense. 
The  girl  testifies  to  the  fact  of  penetration,  and  the  boy  himself 
admitted  that  he  had  accomplished  his  purpose.  He  resorted  while 
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in  the  act,  to  the  usual  practices  of  older  offenders  in  such  cases,  of 

choking  and  threatening  to  kill,  to  prevent  an  out-cry,  and  fled 

immediately,  and  wbb  captured  some  fifteen  miles  from  the  scene 

of  the  outrage. 

We  are  of  opinion  that  the  evidence  in  this  case  was  sufficient  to 

justify  the  jury  in  finding  that  the  legal  presumption  of  incapacity 

to  commit  the  crime  was  rebutted. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


M08BLEY  y.  Yakhoosbb. 

(6  Lea,  »6.) 
Sunday  —  contract  an — when  can^pletc. 

Ob  Sonday  two  parties  agreed  on  the  terms  of  sale  of  a  yoke  of  oxen,  salijeel 
to  the  poiehaser's  inspeetloii  of  the  oxen  and  satisfaction  with  them.  The 
next  day  the  paTcheaer  inspected  the  oxen,  approved  and  took  them,  and  left 
a  part  of  the  price  at  the  vendor's  lionse.    Moid,  a  valid  sale.* 

REPLEVIN.     The  opinion  states  the  facts.    The  defendant  had 
judgment  below. 

E.  L.  dt  J.  A.  Gardenhirey  for  Moseley. 

R.  A.  Ooxy  for  Vanhooser. 

K  H.  EwiKO,  Sp.  J.  This  was  an  action  of  repleyin  for  a  yoke 
of  oxen,  brought  by  the  plaintiff  in  error.  It  was  submitted  to  the 
Circuit  judge  without  a  jury.  He  was  of  opinion  that  the  proof 
preponderated  in  faror  of  the  defendant  and  gave  judgment  accord- 
ingly. We  scarcely  agree  with  the  judge  in  regard  to  the  pre- 
ponderance of  the  proof,  but  should  not  think  of  reversing  hig 
judgment  upon  this  ground.  The  scales  were  too  nearly  balanced 
to  justify  this  course,  upon  the  well-settled  practice  of  this  court. 

Aground  however  was  taken  below,  and  is  insisted  on  here,  which 
demands  further  consideration.  The  oxen,  the  subject  of  the 
litigation,  are  said  to  have  been  sold  (if  sold  at  all)  by  the  plaintiff 

*  See  Kinney  ▼.  McDtrmott  (65  Iowa,  674),  89  Am.  Rep.  101 ;  WinJUld  ▼.  Dodg^  pott. 
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to  the  defendant  on  Sunday.  This,  it  is  said,  appeared  in  proof 
and  was  brought  to  the  notice  of  the  Circuit  judge,  who  notwith- 
standing rendered  judgment  in  favor  of  the  defendant.  It  is  in* 
sisted  now  that  a  sale  made  on  Sunday  is  void  as  against  the  statute 
upon  the  subject,  and  is  contrary  to  public  policy,  and  that  the  sale 
being  void,  left  the  property  where  it  was,  viz.,  the  property  of  the 
assumed  seller  in  this  case,  the  plaintiff. 

In  support  of  this  view,  section  1723  of  the  Code  is  referred  to 
which  is  as  follows,  ''If  any  merchant,  artificer,  tradesman, 
farmer  or  other  person  shall  be  guilty  of  doing  or  exercising  any  of 
the  common  avocations  of  life,  or  of  causing  or  permitting  the 
same  to  be  done  by  his  children  or  servants,  acts  of  real  necessity 
or  charity  excepted,  on  Sunday,  he  shall,  on  due  conviction  thereof 
before  any  justice  of  the  peace  of  the  county,  forfeit  and  pay  three 
dollars,  one-half  to  the  person  who  will  sue  for  the  same,  the  other 
half  for  the  use  of  the  county."  It  is  insisted  that  this  statute  for- 
bids the  sale  and  purchase  of  cattle  on  Sunday  under  a  penalty,  and 
that  a  contract  made  in  violation  of  it  is  void,  and  the  case  of  Amis 
V.  Kyle,  2  Yerg.  33;  24  Am.  Dec.  463,  is  cited  as  authority  for  this 
position.  It  is  further  insisted  that  tlie  contract  is  in  violation  of 
public  policy  and  therefore  void,  and  the  cases  of  Stillman  v.  Looney, 
3  Cold.  21,  and  of  Parks  v.  McKamy,  3  Head,  297,  and  especially 
Wetmore  v.  Brxen,  id.  723,  are  cited  ;  see  also,  Perkiiis  v.  Watkins, 
2  Baxt.  187. 

To  these  positions  of  the  plaintiff,  it  is  answered  :  1st.  That  the 
•contract  was  not  made  on  Sunday  in  fact ;  that  there  were  negotia- 
tions about  a  trade  on  Sunday,  but  that  the  contract  was  really  not 
•complete  until  Monday,  and  thus  tlie  law  was  not  violated  in  the 
making  of  the  contract.  2d.  That  the  contract  is  not  void,  even 
If  made  on  Sunday.  We  must  look  to  the  proof  to  see  how  this 
was.  The  plaintiff  denies  that  there  was  any  sale  on  Sunday  or 
»ny  other  day.  The  defendant  says  there  was  a  sale,  and  that  it 
was  so  far  completed  on  Sunday  as  that  the  price  was  agreed  on,  the 
time  of  delivery  and  every  thing  else,  but  that  he  was  to  see  the 
'Oxen  and  see  what  condition  they  were  in,  before  he  was  to  be  abso- 
lutely bound  to  take  them.  Ho  did  not  see  the  plaintiff  any  more 
afterward,  but  went  the  next  day  to  where  the  oxen  were,  approved 
them,  took  them,  and  left  at  the  plaintiff's  house  the  larger  portion 
of  the  purchase-money.  The  defendant  says  further  in  his  testi- 
mony,  "  that  some  talk  had  been  had  between  him  and  plaintiff 
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before  that  Sunday,  but  that  he  had  not  bought  the  oxen  before 
Sunday.'* 

This  proof,  it  may  be,  would  bring  the  case  so  far  within  the 
Sunday  statute  as  to  enable  the  party  to  bring  an  action  qui  iam 
for  the  penalty.  This  howerer  we  do  not  decide,  as  that  question 
is  not  before  us.  The  question  before  us  is,  was  there  a  contract 
made  on  Sunday  ?  We  are  of  opinion  there  was  not.  Certainly  if 
Vanhooser,  after  Sunday,  had  done  nor  said  any  thing  more,  he 
would  not  have  been  bound  by  what  was  said  and  done  on  Sunday. 
If  a  contract  is  to  be  held  yoid  because  made  on  Sunday,  it  cer- 
tainly should  be  technically  complete  on  that  day.  If  it  had  been 
technically  complete  on  that  day,  a  question  of  great  gravity  would 
have  been  presented  to  the  court.  That  is  not  howeyer  pretended, 
and  we  think  it  not  proper,  upon  a  hypothetical  case,  to  decide  a 
matter  of  so  much  importance. 

The  case  will  be  affirmed. 

Judgment  affirmed. 


Rains  y.  Hays. 

(6Lea.a08.) 

AdcaneemefU  —  deed  to  ehild'e  h^uband  —  money  paid  a$  eureiyfor  him. 

A  deed  of  lands  by  a  father  to  his  daaghter^s  hasband  is  not  presamed  an  ad* 
▼anoement  to  the  daoghter,  and  so  of  money  paid  by  the  father  as  sarety 
for  the  hasband. 


B 


ILL  to  compel  an  accounting  for  advancement.     The  opinion 
states  the  case.     The  defendant  had  judgment  below. 


K  H.  Bast,  and  T.  W,  HaUy,  for  complainant. 
Demoss  &  Malone,  for  defendants. 

Dbaderick,  C.  J.  This'  bill  was  filed  inthe  Chancery  Court  at 
Nashville  by  one  of  the  heirs  at  law  and  distributees  of  W.  H. 
Bains,  deceased,  against  the  others,  and  against  Matlock,  the  hus- 
band of  the  deceased  daughter  of  the  intestate. 

The  object  of  the  bill  is  to  require  the  defendants  to  account  for 
advancements  made  to  them,  and  for  a  settlement  of  the  estate. 
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Ill  his  life-time  the  intestate,  as  charged  in  the  bill  and  as  appears 
from  the  eyideucc,  made  advancements  in  unequal  amounts  to  his 
children,  partly  in  real,  and  partly  in  personal  estate.  It  is  also  al- 
leged and  appears  in  proof,  that  in  the  life-time  of  his  daughter,  Mrs. 
Matlock,  the  intestate  conveyed  to  Matlock,  her  husband,  a  tract  of 
seventy-five  acres  of  land,  estimated  to  be  worth  from  $2,000  to|3,- 
000.  After  this  conveyance  and  before  her  father^s  death,  Mrs.  Mat- 
lock died,  leaving  a  son  of  her  marriage  with  Matlock.  This  son,  Wil- 
leford  E.  Matlock,  is  made,  with  his  father,  a  defendant  to  this  suit, 
and  in  the  distribution  it  is  sought  to  hold  him  chargeable  with  the 
value  of  the  tract  of  land  conveyed  to  his  father,  as  an  advancement 
to  his  mother. 

The  chancellor  ordered  an  account  to  be  taken  of  the  advance- 
ments, but  directed  that  defendant  Willeford  E.  should  not  be 
charged  with  the  value  of  the  tract  of  land  conveyed  to  his  father. 
He  aJso  directed  that  certain  money  paid  by  intestate  for  Hays  aa 
his  surety  should  not  be  charged  to  Hays'  wife  in  the  account  or- 
dered.    From  this  decree  complainant  has  appealed. 

The  argument  here  has  been  entirely  addressed  to  the  question 
of  defendant  W.  E.  Matlock's  liability  to  be  held  to  account  for  the 
land  conveyed  to  his  father. 

The  chancellor's  opinion  may  be  found  in  2  Tenn.  Gh.  668, 
in  which  he  has  examined  and  cited  the  authorities,  which  may  be 
said  to  be  to  some  extent  conflicting.  But  the  weight  of  them  sus- 
tains the  conclusion  of  the  chancellor. 

In  our  own  court  it  has  been  held  that  in  case  of  a  gift  of 
slaves  to  the  grandchildren  of  the  donor,  although  reserving  the 
use  to  her  daughter,  neither  for  their  use  nor  value  could  the 
mother  be  chargeable  as  an  advancement  to  her,  because  the 
gift  of  the  slaves  was  not  to  the  mother  but  to  her  children, 
the  court  saying  that  ''it  is  true  that  the  daughter  takes  a  benefit 
under  the  deed  —  that  is,  the  use  of  them  —  the  primary  object  ob- 
viously being  to  secure  the  possession  and  use  of  the  slaves  to  the 
daughter  as  a  means  of  enabling  her  the  better  to  support,  raise  and 
educate  the  donees".  1  Swan,  487.  In  the  same  case,  an  advance- 
ment is  defined  to  be  ''a  gift  by  a  parent  to  his  child  by  anticipa- 
tion, in  whole  or  in  part,  of  what  it  is  supposed  the  child  would  be 
entitled  to  on  the  death  of  the  parent."  But  it  was  held  in  the 
case  cited  that  the  slaves  could  not  be  charged  to  the  daughter 
of  the  donee,  because  no  estate  in  them  was  given  to  her  which 
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could  be  alienated,  or  to  which  her  husband's  marital  rights  could 
attach,  but  they  were  expressly  given  to  her  children. 

The  record  does  not  disclose,  upon  the  part  of  the  intestate,  that 
he  intended  the  conveyance  of  the  land  as  an  advancement  to  his 
daughter,  or  that  she  agreed  to  accept  it  as  such.  It  is  simply  an 
absolute  and  unconditional  conveyance  to  the  husband. 

Nor  do  we  think  that  Hays'  wife  should  be  charged,  as  an  ad- 
vancement to  her,  with  the  debt  due  from  Hays  to  the  estate  of 
intestate,  for  money  which  he  was  compelled  to  pay  as  surety  for 
Hays.  This  may  be  a  debt  against  Hays,  but  certainly  is  not  uu 
advancement  to  his  wife. 

The  chancellor's  decree  will  be  afiSrmed,  and  the  cause  will  be  re- 
manded to  the  Chancery  Court  for  the  taking  of  the  account  ordered 
and  for  further  proceedings.  The  costs  of  this  court  will  be  ])aid 
by  complainant,  and  the  costs  below  as  may  be  adjudged  by  the 

chancellor. 

Decree  affirmed. 

Fbbbmak,  J.^  dissents  as  to  the  deed  to  Matlock. 


Nakce  v.  Oregoby. 

(B  Lea,  Ma.) 

Ueufjf—  right  ofpurehaeer  in  hankrvptej^  to  plead, 

A  pviebaaer^at  a  sale  b/  an  amignee  in  bankrnptej,  of  land  sabjeet  to  a  mort- 
gage  of  which  he  has  notice,  cannot  set  ap  ofiury  against  the  mortgage. 
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ILL  to  enjoin  mortgage  sale.     The  opinion  states  the  facts. 
The  complainant  had  judgment  below. 


c7.  P.  Heline,  for  defendants. 

Frebhan,  J.  Complainant  says  Gregory  had  become  a  bankrupt^ 
and  at  his  assignee's  sale  he  became  the  purchaser  of  a  certain  house 
and  lot  in  the  city  of  Nashville.  He  says  further,  that  on  examina- 
tion of  the  title  he  finds  that  Pettus  held  a  mortgage  on  the  house 
and  lot,  and  he  believes,  and  so  charges,  that  the  greatest  part  of 
the  consideration  for  said  mortgage  is  usurious — that  tlie  real  con- 
sideration is  $600  and  interest,  and  the  balance  is  usury.  He  then 
charges  that  Pettus  had  two  judgments  against  Gregory  for  $300 
Vol.  XL  — 6 
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each,  and  they  are  the  ouly  real  considerations  for  said  mortgage: 
but  as  the  knowledge  of  these  rests  more  particularly  with  defend^ 
ants^  he  prays  a  discovery  from  them  as  to  the  same.  He  then  puts 
specific  interrogatories  as  to  what  was  the  original  consideration  of 
aaid  mortgage,  whether  the  said  consideration  was  in  a  note  origi- 
nally, or  judgments,  and  if  so,  what  note  and  what  judgments, 
with  date  and  amounts.  He  then  specifies  by  asking  whether  the 
only  consideration  for  the  mortgage  was  not  two  judgments  on  W. 
Bobertson's  docket,  of  $300  each,  and  for  a  detail  of  the  whole 
transaction.  Pettus  having  power  to  sell  the  property  under  the 
mortgage,  he  prays  for  an  injunction  as  to  this,  and  also  as  to  en- 
forcing it  afl  to  whatever  of  usury  there  may  be  in  the  debt.  This 
is  his  bill,  or  its  equities. 

After  demurring  to  the  jurisdiction  on  various  gi*ounds  not  nec- 
essary to  be  noticed,  Pettus  answers,  admitting  the  bankruptcy,  the 
sale  to  complainant  by  his  jissignoc,  and  says:  **  However,  as  com- 
plainant intimates  that  he  was  ignorant  of  respondent's  incumbrance, 
respondent  states,  that  to  the  best  of  his  knowledge  and  informa- 
tion, complainant  and  the  assignee  examined  together  tlie  mortgage 
registered  as  charged,  and  then  avers  that  complainant  heard  said 
assignee  announce  publicly  at  the  opening  of  said  sale  that  said 
property  would  be  sold  subject  to  respondent's  mortgage,  and  that 
he  bought  the  same  with  full  knowledge  of  its  existence  and  con- 
tents." 

We  need  not  here  consider  the  question  discussed  by  the  learned 
chancellor  as  to  the  effect  of  this  answer — whether  it  is  responsive 
to  the  bill,  at  least  so  far  as  it  charges  that  complainant  heard  the 
assignee  announce  publicly  at  the  opening  of  the  biddings  that  the 
property  was  sold  siibject  to  the  mortgage.  For  the  purposes  of  this 
opinion  the  fact  of  registration  must  be  held  conclusive  on  the  pur- 
chaser that  he  had  notice  of  the  contents  of  the  mortgage.  This 
being  so  it  is  not  important  to  his  legal  rights  whether  he  had  ac- 
tual notice  of  it  or  not.  We  think  he  did,  however,  from  the  proof 
in  the  record. 

The  question  presented  on  this  aspect  of  the  case  is  whether  the 
purchaser  at  an  assignee's  s«Ue  of  property,  incumbered  with  a 
mortgage  for  a  specified  sum,  of  which  all  parties  have  notice  by  law, 
can  afterward  file  his  bill  on  the  simple  footing  of  purchaser  to  get 
clear  of  the  usury  in  the  debt  secured  by  the  mortgage.  A  majority 
of  the  court  think  he  cannot. 
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It  is  ingeuiously  argued  that  such  a  purchaser  stands  in  the  shoes 
of  the  assignee,  who  stands  in  the  shoes  of  the  bankrupt,  therefore 
he  has  all  the  rights  of  the  bankrupt  in  reference  to  the  property. 

This  is  plausible,  but  is  not  sound  and  fairly  the  fact  of  the  case. 

The  bankrupt  is  the  original  contractor  of  the  debt,  and  is  re- 
lieved in  a  court  of  equity  on  the  ground  that  though  he  is  equally 
participant  in  the  violation  of  law,  he  is  an  oppressed  debtor  in 
vinculis  in  the  power  of  the  lender,  and  thei'efore  the  principle  on 
which  the  relief  rests  is  the  protection  of  borrowei's  against^oppress- 
ive  exactions  by  lenders.  Bensley  y.  Ho7nier,  42  Wis.  635.  This 
is  all  very  well  settled  and  understood.  Whenever  the  borrower 
comes  into  a  court  of  equity  for  relief  against  usury  he  is  backed 
by  the  consideration  referred  to,  and  is  entitled  to  the  proper  relief. 

But  does  the  purchaser  of  property  incumbered  by  a  mortgage, 
given  to  secure  a  debt  tainted  with  usury,  stand  on  the  same  ground  ? 
We  take  it  that  it  is  almost  too  clear  for  argument  that  he  does  not. 

He  is  not  borrowing  money  —  is  not  a  needy  debtor  oppressed  by 
demands  difficult  to  be  met,  and  which  harass  him  perhaps  beyond 
the  stage  where  prudence  and  sound  judgment  guide  his  conduct ; 
on  the  contrary,  the  purchaser  is  a  man  with  money  to  invest,  a 
surplus  which  he  desires  to  use.  He  is  perfectly  free  and  unfettered, 
can  buy  the  property  or  not  as  he  chooses,  and  when  he  does,  he 
buys  at  the  best  price  he  can  get  it  at,  and  for  profit.  He  knows  it 
is  incumbered,  and  under  our  registration  laws  all  parties  bidding 
at  a  public  sale  as  this  is  are  charged  with  like  knowledge,  and  may 
fairly  be  presumed  to  bid  in  view  of  this  fact.  Buying  under  these 
circumstances  he  necessarily  bids  for  the  property  as  charged,  with 
the  incumbrance  of  the  mortgage,  and  so  gets  it  at  a  price  reduced 
by  the  sum  of  the  debt  secured  upon  it. 

Now  is  it  not  contrary  to  the  real  facts  of  the  case  to  say  tliat 
such  a  purchaser  under  such  circumstances  stands  in  the  shoes  of 
his  vendor,  so  far  as  the  equities  against  usury  ai'e  concerned  ? 

If  the  borrower  is  relieved  because  he  is  deemed  in  chains  and  in 
the  power  of  the  lender,  it  is  certain  the  purchaser  can  stand  on  no 
such  ground  in  any  court.  To  give  him  the  same  measure  of  relief 
that  is  awarded  to  the  borrower,  is  to  put  parties  standing  on  diverse 
grounds  and  under  circumstances  as  entirely  opposite  as  can  be  con- 
ceived, on  the  same  footing,  and  entitled  to  the  same  measure  of 
relief.  This  cannot  bo  sustained,  we  think,  on  any  sound  view  of 
law,  logic  or  justice. 
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It  is  said  however  the  assignee  of  the  bankrupt  stood  in  the  shoes 
of  the  bankrupt,  and  could  have  avoided  the  usury,  and  the  pur- 
chaser from  him  should  be  entitled  to  do  the  same.  But  the  cases 
are  entirely  dissimilar.  The  assignee  is  one  to  whom  the  property 
and  rights  of  the  debtor  are  assigned  as  a  trustee  for  the  benefit  of 
creditor,  and  his  duty  is  to  so  administer  the  fund  as  to  effectuate 
that  trust.  If  illegal  charges  are  on  the  property,  he  is  bound  to 
disincumber  it  for  the  advantage  of  the  beneficiaries  of  the  fund. 
He  takes  the  place,  not  as  purchaser  from,  but  simply  as  assignee 
of  the  debtor. 

But  the  purchaser  occupies  no  such  position  —  has  no  such  obliga- 
tion or  duties  imposed  on  him.  He  is  in  such  cases  only  an  eager 
speculator — in  most  cases  watching  to  catch  a  bargain  —  seeking  to 
make  money  for  himself  by  purchasing  at  the  lowest  rat«  the  prop- 
erty of  the  unfortunate  debtors,  who  are  compelled,  under  the  law, 
to  have  their  estates  sold  at  great  disadvantage,  usually,  and  pro- 
ceeds appropriated  pro  rata  to  their  debts.  We  all  know  how  this 
is,  and  cannot  as  judges  shut  our  eyes  to  facts  well  known  to  us  as 
men  observant  of  the  ordinary  incidents  of  business  transacted  in 
the  country,  vrith  which  we  are  all  familiar.  In  view  of  these  facts 
we  are  unable  to  see  any  sound  principle  on  which  such  a  pur- 
chaser can  base  his  claim  to  invoke  the  aid  of  a  court  of  equity  in 
his  favor.  On  the  contrary,  we  think  the  equities  are  fairly  on  the 
other  side.  He  gets  the  property  at  a  price  reduced  by  the  amount  of 
the  incumbrance  upon  it  — certainly  to  this  amount,  and  usually  does 
better  for  himyself  than  even  this,  for  we  know  fi*om  observation, 
that  property  sold  thus  incumbered  generally  brings  less  than  its 
real  value,  after  deducting  the  sum  of  the  charge  on  it,  owing  to 
the  indisposition  of  purchasers  to  bid  freely  on  property  thus 
charged,  or  to  buy  at  all  property  incumbered  by  claims  of  third 
parties.  Be  this  as  it  may,  the  purchaser  gets  the  full  benefit  of 
the  amount  of  the  incumbrance  in  the  reduced  price  he  pays  for 
the  property.  Having  done  this,  ought  he  not  to  be  held  in  equity 
and  good  conscience  to  have  assumed  the  burden  by  thus  buying 
it  ?  Wo  think  this  the  fair  result  of  tlie  facts  of  such  a  transac- 
tion. 

Suppose  an  ordinary  sale  where  the  vendor  tells  the  vendee,  this 
property  is  charged  with  a  lien  of  five  hundred  dollars.  The  pur- 
chaser thus  notified,  as  a  matter  of  course,  offers  five  hundred 
dollars  less  for  it,  and  if  he  buys,  thus  gets  this  sum  deducted  from 
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what  he  would  otherwise  have  paid.  Could  such  a  purchaser  have 
any  equity  after  this  to  avoid  or  defeat  the  payment  of  this  deht  or 
lien  ?  He  voluntarily  took  the  property  subject  to  this  charge^ 
and  is  fairly  estopped  to  mtei*pose  any  objection  to  its  being  en- 
forced. 

The  case  of  the  purchaser  at  the  bankrupt  sale  in  this  case  is  pre- 
cisely the  same  in  its  essential  legal  aspects  ;  and  on  the  facts  we 
have  suggested  as  incident  to  such  purchasers^  the  caae  is  much 
fltronger  against  Iiim  than  the  ordinary  purchaser  such  as  we  have 
instanced. 

The  plain  facts  are^  that  the  complainant  purchased  with  knowl- 
edge fixed  on  him  by  law,  and  no  doubt  in  fact^  of  this  mortgage,  got 
the  property  at  a  price  reduced  by  the  amount  of  this  mortgage, 
and  now  files  this  bill^  seeking  to  discover  the  taint  of  usury,  and 
thus  reduce  the  amount  of  the  mortgage  debt.  If  he  could  succeed^ 
to  that  extent  he  would  be  benefited  by  being  allowed  to  cut  at  both 
ends  —  reduce  the  original  price  by  the  amount  of  the  mortgage 
debt,  and  then  get  clear  of  a  part  of  the  mortgaged  debt,  and  to 
this  extent  he  would  be  getting  the  property  but  pay  nothing  for  it. 
Instead  of  this  being  an  equitable  claim,  it  would  be  gross  injustice. 

We  add  here,  that  the  equity  of  redemption  had  been  waived  by 
Gregory  in  the  mortgage,  so  that  it  is  a  clear  case  of  purchase  of 
property  subject  to  a  known  incumbrance  of  a  fixed  and  definite 
sum.  Gregory  and  the  assignee  hod  both  declined  to  interpose  the 
question  of  usury,  and  so  the  property  was  sold  as  it  stood  in  their 
hands.  No  new  equities  present  tliemselves  in  favor  of  tlie  pur- 
chaser, as  we  think.  We  think,  for  these  reasons,  that  on  sound 
principle,  the  complainant's  claim  cannot  be  sustained. 

Wlien  we  turn  to  authority,  there  is  apparent  conflict  in  the  view 
of  the  courts  on  this  question.  From  cases  cited  in  the  opinion  of 
the  learned  chancellor  who  decided  this  case,  it  has  been  held  m 
England  that  a  court  of  equity  gives  relief  as  to  usury  in  favor  of 
the  assignee  of  a  bankrupt  as  well  as  to  the  other  creditors,  and  on 
favorable  terms.  To  this,  so  far  as  the  assignee  is  concerned,  w^e 
can  see  no  objection;  but  as  we  have  shown,  this  does  not,  as  we 
think,  meet  the  question  presented  in  the  case  before  us.  It  is  clear 
that  the  principle  that  underlies  the  doctrine  of  a  court  of  equity  in 
relieving  against  usury,  is  one  the  theory  of  which  is,  that  the  right 
to  the  relief  is  purely  personal  to  the  borrower,  or  his  personal 
representative  aa  administrator,  distributee  or  heir.     It  is  given 
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on  the  idea  of  personal  advantage  taken  of  his  necessities,  and  is  an 
equity  which  he  can  enforce  or  not,  at  his  option.  The  borrower  is 
considered  as  the  victim — as  said  in  one  of  our  own  cases,  ^^the 
slave  of  the  lender,  in  vinculU" 

These  grounds  for  relief,  as  we  have  shown,  have  no  application 
whatever  to  a  purchaser  of  the  estate  of  the  borrower,  with  notice 
of  an  incumbrance  fixed  upon  it,  and  who  buys  subject  to  the  charge, 
and  consequently  takes  the  property  cum  onere. 

It  seems  to  be  held  in  New  York  that  a  purchaser  of  the  incum- 
bent estate  may  obtain  relief  against  usury;  at  any  rate,  such  right 
would  seem  to  be  included  in  the  principle  laid  down  in  some  of  the 
cases  in  that  State.  Williams  v.  Tilly  36  N.  Y.  325,  and  cases 
cited. 

On  the  contrary,  it  has  been  held  in  a  number  of  cases  in  other 
States  that  the  question  of  usury  is  strictly  a  personal  one  to  the 
borrower,  and  could  not  be  set  up  by  a  subsequent  mortgagee  or 
purchaser.  Ready  v.  Huebner,  46  Wis.  692;  s.  c,  32  Am.  Bep. 
749;  see  also  cases  cited. 

The  same  doctrine  is  held  by  the  Supreme  Court  of  Michigan, 
and  that  a  subsequent  purchaser  cannot  avail  himself  of  this  de- 
fense. Sellers  v.  Bols/ord,  11  Mich.,  59 ;  Bank  v.  Kimmely  1  id. 
84  ;  see  also,  Spanlding  v.  Davis,  51  Vt.  79. 

It  has  also  been  rei3eatedly  held  that  the  purchaser  of  an  equity 
of  redemption  of  one  wlio  purchases  subject  to  the  mortgage  can- 
not set  up  usury  as  against  the  incumbrance  or  charge  on  the  prop- 
erty purchased.  Comver  v.  Hobart,  24  N.  J.  Eq.  120  ;  Bridge  v. 
HubdarJy  15  Mass.  103  ;  8  Am.  Dec.  86 ;  Beading  v.  Wesiony  7 
Conn.  413 ;  18  Am.  Dec.  89;  StepJiens  v.  Muir,  8  Ind.  352.  Con- 
tra:  20  N.  H.  100  ;  McAllister  \.  Jerman,  32  Miss.  142.  These 
latter  eases  are  cited  from,  and  will  be  found  in  Albany  Law  Jour- 
nal, vol.  20,  p.  3. 

For  the  reasons  we  have  given,  we  think  as  applicable  to  a  case 
like  the  present,  the  principle  thus  announced  is  the  correct  one, 
and  is  sustained  both  by  principles  as  well  as  the  weight  of  author- 
ity. As  the  purchaser  in  such  a  case  does  not  come  within  the 
principle  on  which  a  court  of  equity  gives  relief  against  usury,  he 
must  be  repelled,  unless  the  statutes  of  our  State  give  him  a  remedy. 
It  IS  certain  no  such  right  is  given  by  our  Code.  The  plea  of  usury 
is  allowed  in  favor  of  the  original  debtor,  his  surety,  accommoda- 
tion indorser,  or  his  personal  representative,  by  section  1951  of  the 
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Code,  and  the  judgment  creditors  of  the  debtor,  by  section  1955, 
but  to  no  one  else. 

We  therefore  conclude,  the  complainant,  for  the  reasons  given,  in 
no  aspect  of  the  case  is  entitled  to  the  relief  sought. 

[Omitting  minor  consideration.] 

The  result  is  that  the  decree  of  the  chancellor  will  be  reversed 
and  the  bill  dismissed  yrith  costs. 


Stabk  t.  Spbrby. 

Uiury  —  eommiisicns  far  adeoMei. 

A  eoDtimet  to  pay,  as  eommiafioiui  to  a  oommiaBion  merchant,  two  per  cent  la 
additioii  to  legal  intereet,  for  moneys  advanced,  is  osarloas. 
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Demoss  £  Moloney  and  J.  A.  Carltorighi,  for  complainants. 
Baie  S  Williams,  and  Wilkin  A  Chamberliny  for  defendants. 

DsADERiCK,  C.  J.  In  September,  1869,  the  complainants  con- 
signed to  Sperry  &  McOrory,  commission  merchants  at  Nashville, 
forty-five  barrels  of  whisky,  to  be  by  them  stored  for  sale  in  their 
warehouse.  Within  a  short  time  thereafter  other  consignments 
were  made,  until  they  had  in  store  with  Sperry  &  Co.,  successors  to 
the  first  named  firm,  315  barrels. 

This  stock  was  reduced  by  sale  until  September  1,  1871,  when 
the  firm  of  Nelson  &  Sperry  succeeded  the  second  named  firm,  and 
held,  as  factors  and  commission  merchants,  298  barrels  of  the 
whisky. 

In  the  meantime  large  advancements  had  been  made  to  complain- 
ants, and  when  Nelson  &  Sperry  succeeded  to  the  business,  the 
complainants  were  indebted  to  Sperry  &  Co.  in  the  sum  of  $18,- 
914.22,  according  to  their  statement,  which  sum  was  assumed  and 
settled  by  Nelson  &  Sperry,  and  complainants  assumed  this  lia- 
bility to  them,  the  298  barrels  of  whisky  being  held  thereafter  in 
store  by  them. 
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By  the  2d  of  July,  1872,  Nelson  &  Sperry  had  sold  all  the  whisky, 
which,  according  to  their  accoaut  of  sales  rendered,  produced  a 
sum  sufficient  to  pay  said  advances  and  charges  and  $6,847.78 
beside.  Of  this  sum  defendants  paid  complainants  t5,000,  and 
were  willing  to  pay  all  if  complainants  would  accept  it  in  full 
settlement  between  them,  but  Hilliard  declined  to  receipt  in  full 
in  the  absence  of  Stark,  and  so  the  matter  rested  until  August, 
1873,  when  complainants  filed  their  bill  in  this  case. 

The  bill,  which  seeks  to  surcharge  and  falsify  defendants'  account, 
charges  that  the  contract  between  complainants  and  Sperry  ft  Mc- 
Grory  was,  that  the  complainants  were  to  store  whisky  with  de- 
fendants on  the  following  tenns  :  Defendants  were  to  charge  for 
storage  twenty-fiye  cents  a  barrel  for  the  first  month  and  fifteen 
cents  for  each  succeeding  month,  and  were  to  furnish,  loan  or  ad- 
vance whatever  sums  of  money  complainants  might  want,  at  two  per 
cent  for  sixty  days,  and  then  at  six  per  cent  per  annum  as  long 
as  they  wanted  it,  or  until  the  whisky  was  sold  ;  that  there  was  no 
contract  for  insurance,  and  the  rates  charged  are  excessive,  as  well 
as  the  rates  charged  for  leakage  and  cooperage ;  that  the  charge  of 
one  per  cent  government  tax  on  sales,  and  the  charge  for  guarantee- 
ing one  sale  on  credit,  were  unauthorized  by  the  contract,  and  the 
charge  of  certain  interest  at  several  rests,  being  the  two  per  cent 
for  sixty  days  on  advances,  was  illegal  and  contrary  to  the  contract, 
and  usurious  ;  that  they  sold  whisky  contrary  to  instructions,  be- 
ing interested  as  purchasers,  after  enough  had  been  sold  to  pay  all 
advances  and  charges. 

As  to  tliese  several  charges,  the  answer  admits  that  twenty-five 
cents  per  month  for  the  first,  and  fifteen  cents  per  month  for  sub- 
sequent months,  was  the  price  agreed  upon  for  storage  ;  but  as  to 
insurance,  leakage,  cooperage  and  one  per  cent  government  tax,  and 
the  charge  for  guaranteeing  the  sale  on  credit,  it  is  insisted  by  the 
answer  that  the  charges  were  legal,  reasonable  and  in  strict  confor- 
mity with  their  contract,  as  was  the  charge  of  two  per  cent  for  ad- 
vances for  sixty  days,  and  insist  upon  their  right  to  charges  for  sale 
of  the  whisky,  in  which  complainants  allege  defendants  had  an  in- 
terest as  purchasers. 

[Omitting  a  minor  inquiry.] 

But  it  is  insisted  that  the  contract  to  pay  two  per  cent  for  ad- 
vance for  sixty  days,  in  addition  to  legal  interest  stipulated  for  as 
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commissions  for  adyances,  was  a  device  to  cover  a  usurious  rate  of 
interest,  and  is  in  fact  usurious,  and  therefore  void  and  cannot  be 
recovered,  and  the  case  of  Chester  v.  Apperaon,  4  Heisk.  639,  is  cited 
and  relied  upon  as  sustaining  this  conclusion. 

The  bill  filed  by  Chester  sought  to  set  aside,  for  usury  in  the  note, 
a  judgment  obtained  thereon,  and  alleged  that  Apperson  was  his 
commission  merchant  to  whom  he  consigned  his  cotton,  wheat  and 
other  products  for  sale;  that  Apperson  furnished  him  groceries,  and 
made  cash  advances  to  him,  and  taking  his  note  for  such  advances, 
charged  him  at  the  rate  of  two  and  one-half  per  cent  commission, 
and  also  legal  interest ;  that  the  notes  ran  for  two  to  four  months 
and  were  then  renewed,  and  in  the  new  notes,  which  bore  legal  in- 
terest, was  also  included  the  two  and  one-half  per  cent  commissions. 
There  were  other  transactions,  as  alleged,  between  the  parties. 
Upon  demurrer,  the  chancellor  dismissed  the  bill,  and  the  com- 
plainant appealed.  This  court  held,  that  notwithstanding  the  judg- 
ment at  law,  it  was  a  proper  case,  owing  to  the  embarrassment 
of  the  remedy  at  law,  for  chancery  jurisdiction,  and  reversed  the 
chancellor's  decree  dismissing  tlie  bill,  and  remanded  the  cause  for 
answer  and  further  proceedings.  Judge  Pbeemak  in  delivering 
the  opinion  of  the  court  said  :  **  The  facts  present  a  case  of  usury 
beyond  all  question,  and  of  continuous  usurious  transactions  run- 
ning through  the  whole  period  of  the  dealings  between  the  parties." 
Chancellor  Cooper  in  his  opinion  in  this  case,  reported  in  2  Tenn. 
Ch.  304,  held  that  a  charge  of  interest  for  an  advance  of  money  as 
commissions  for  such  advance,  in  addition  to  legal  interest,  which 
is  part  only  of  an  entire  contract  which  embraces  other  matters,  is 
not  necessarily  usurious,  but  it  is  a  question  of  fact  whether  usury 
was  intended.  And  for  this  proposition  he  cites  numerous  New 
York  and  Alabama  cases  which  certainly  sustain  his  conclusion 
that  the  contract  in  this  case  was  not  usurious  and  was  therefore 
obligatory  upon  complainant. 

But  adhering  to  our  decision  in  the  4  Heiskell  case,  which  is  in 
substance  the  same  as  this,  we  hold  that  the  contract  was  usurious. 

The  two  per  cent  commissions  were  charged  in  addition  to  the 
legal  rate  of  interest,  and  solely  for  the  use  of  the  money  advanced. 
For  each  item  of  service  connected  with  the  transactions  there  was 
a  separate  and  distinct  charge  of  a  specific  sum.  In  this  case  the 
charge  for  commission  on  advance  of  money  was  for  that  alone,  not 
for  commission  on  sales,  storage  or  other  service,  just  as  it  was  in 
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the  case  of  Chwier  t.  Apperson,  Both  were  caaes  of  consignments 
to  commission  merchants  of  products  to  be  stored  and  sold,  on 
which  the  merchants  agreed  to  make  advances,  and  for  which  ad- 
vances the  two  per  cent  was  charged,  and  not  for  other  service  as 
factors. 

As  to  this  matter  of  two  per  cent  commission  on  advances  the 
chancellor's  decree  will  be  reversed,  and  said  commissions  wiU  be 
disallowed  and  deducted  from  the  charges  against  complainants. 


PiLB  V.  Pile, 

(8  Lea,  608.) 
Afarriage  —  wrvinarthip  at  to  note  —  htuband  and  to^tf. 

If  a  hoBbuid  takes  for  a  debt  due  him  a  note  pajable  to  himself  and  bis  wife» 
it  is  pneumed  to  be  intended  as  a  gift  to  her  if  she  sarrives  him ;  bat  be 
maj  defeat  this  right  by  will. 

rpHE  opinion  states  the  case. 

W*  W.  Ooodpasture,  for  complainants. 

iJ.  R.  Oihson  and  J9.  L.  Snodgrass,  for  defendants. 

Deadebick,  C.  J.  Two  questions  are  presented  by  this  record 
for  our  determination: 

Ist.  Who  are  entitled  to  the  note  in  the  pleadings  mentioned,  due 
from  Jno.  C.  Wright,  wliich  was  made  payable  to  said  Elijah  Pile 
and  his  wife? 

2.  What  credits  is  Jno.  C.  Wright  entitled  to  upon  said  note? 

In  February,  1872,  testator  sold  and  conveyed  to  said  Wright  a 
tract  of  land  in  Fentress  county,  for  $3,300,  taking  his  note  there- 
for, due  at  two  years  from  date,  bearing  interest  from  date,  and  pay- 
able to  himself  and  wife. 

The  wife  had  no  interest  in  the  land,  it  having  descended  to 
testator  from  his  father,  nor  had  they  ever  lived  upon  it.  The  pur- 
chaser however  desired  that  the  wife  should  unite  in  the  convey- 
ance, having  an  impression  that  it  was  necessary  to  convey  a  perfect 
title.     The  wife  objected  to  signing  the  deed,  and  was  told  by  her 
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husband  it  was  all  right;  the  note  was  for  them  to  live  on,  and  her 
name  was  in  it,  and  if  she  surviTed  him  it  would  go  to  her.  She 
then  signed  the  deed.  On  the  28th  of  March,  1876,  the  testator 
made  his  will.  In  his  will  he  gives  the  note  to  four  of  his  children. 
He  died  some  time  daring  the  same  year.  After  the  execntion  of 
the  note  the  testator  took  possession  of  it  and  received  payments 
on  it. 

The  wife's  signature  to  the  deed  was  nugatory,  as  it  neither  con- 
veyed nor  released  any  interest  in  the  land.  Testator  was  the  abso^ 
lute  owner  thereof  and  had  a  right  to  convey  it.  So  no  considera- 
tion moved  from  the  wife  entitling  her  to  any  share  of,  or  interest  in 
the  note.  She  stood  simply  upon  her  right  of  survivorship  under 
the  law,  as  in  cases  where  the  husband,  upon  sale  of  his  own  property^ 
or  loan  of  his  own  money,  takes  a  note  payable  to  himself  and  wif  e^ 
In  such  a  case,  in  the  absence  of  evidence  showing  an  intention  and 
an  act  on  the  part  of  the  husband  to  make  a  different  disposition  of 
it,  the  wife  would  take  the  note  as  survivor  of  her  husband. 

The  law  makes  a  prima  facie  case  in  her  favor,  from  the  fact  that 
the  husband  took  the  note  in  their  joint  names,  and  nothing  else  ap- 
pearing, this  raises  the  presumption  that  he  intended,  if  she  survived 
him,  that  she  should  have  the  note  as  a  gift  from  himself.  Johnson 
V.  Lusky  6  Cold.  113.  See  also  1  Cooper  Ch.  3;  Sanfordy.  Sanford^ 
45  N.  Y.  723.  The  case  of  Sanford  v.  Sanford  was  decided  by  the  New 
York  Court  of  Appeals  in  1871.  The  facts  found  by  the  referee  were, 
that  Jos.  H.  Sanford  died  in  1866,  leaving  his  wife,  Maria,  surviving; 
that  in  June,  1864,  he  loaned  his  son,  William  A.,  $5,000,  taking  his 
note  payable  to  himself  and  wife.  During  his  life  testator  kept  the 
note,  received  some  payments  on  it,  and  after  his  death  the  wife 
brought  suit  upon  it  in  her  own  name.  On  the  trial  defendant  offered 
to  prove  that  his  father,  before  the  making  of  his  will,  had  intended 
to  bequeath  this  note  to  his  wife,  but  upon  consultation  with  her, 
directed  that  a  bequest  of  $10,000  to  her  in  lieu  of  the  note  be  put 
in  the  will,  which  was  done.  This  was  objected  to,  and  the  evidence 
excluded.  This  was  held  to  be  error,  and  in  commenting  upon  the 
effect  of  the  evidence  offered  and  excluded,  the  court  say  that  the 
evidence  offered  "was  a  strong  evidence  of  her  acceptance  of  the 
provision  made  "  for  her  in  the  will,  and  that  the  note  belonged  to 
the  estate  and  not  to  her.  This  might  bear  the  construction  that 
the  wife's  assent  was  essential  to  the  husband's  right  to  dispose  of 
the  note  as  he  might  choose.     But  this  could  not  have  been  the 
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intention  or  meaning  of  the  learned  judge  who  delivered  the  opinion, 
^is  in  another  part  of  it  he  says:  "  Assuming  that  taking  the  note 
in  the  name  of  himself  and  wife  shows  that  the  husband  intended 
thereby  to  give  it  to  her  if  she  survived  him,  yet  during  the  life  of 
the  husband  the  note  is  subject  to  his  control  and  disposition.  The 
wife  has  no  legal  interest  in  it  until  his  decease." 

This  is  in  accord  with  the  weight  of  authority,  and  it  being  as- 
sumed that  the  wife  has  no  interest  in  the  note  during  the  hus- 
band's life,  and  only  after  his  death  takes  an  interest  upon  the 
legal  presumption  that  the  husband  so  intended  and  has  made  no 
« different  disposition  of  it,  the  next  question  is  has  he  made  any 
fiuch  disposition  rebutting  the  presumption  that  he  intended  his 
wife  to  take  ? 

What  acts  then  will  rebut  this  presumption  ?  In  1  Dan.  Neg. 
Inst.,  §  257,  it  is  said,  citing  various  adjudged  cases  to  sustain  the 
text,  ^'  that  any  act  of  the  husband  during  mamage  manifesting  a 
^distinct  purpose  to  make  his  wife's  choses  in  action  his  own,  operates 
as  a  reduction  into  possession,  and  bars  her  right  of  survivorship;  but 
mere  intention  unaccompanied  by  act  will  not  suffice."  So,  "  if  the 
husband  elect  to  bring  suit  upon  the  instrument  in  his  own  name 
in  cases  in  which  he  may  join  his  wife  or  not  as  he  pleases,  or  col- 
lects the  proceeds."  And  a  case  is  cited  in  which  it  is  held  that  "if 
ihe  husband  assumes  ownersliip  of  the  instrument  and  places  it 
amongst  his  own  effects,  and  indicates  no  intention  to  hold  it  in 
trust  for  his  wife,  it  w^ould  seem  that  this  is  sufficient." 

This  is  said  in  respect  to  the  wife's  own  choses  in  action,  but  the 
reasoning  and  authorities  apply  with  at  least  equal  force  to  the  case 
of  a  note  executed  jointly  to  husband  and  wife,  in  which  as  we 
have  seen,  the  wife  has  no  interest  during  her  husband's  hfe. 

The  only  acts  manifesting  the  intention  of  the  husband  to  bar  the 
wife's  right  in  this  case  are  his  exclusive  possession  and  control  of 
the  note,  and  the  distinct  and  explicit  disposition  of  it  by  his  will 
to  four  of  his  children,  which  he  executed  some  time  before  his 
death. 

It  is  true,  as  a  will  to  convey  to  his  devisees  and  legatees  his  prop- 
erty it  only  took  effect  to  vest  them  with  rights  at  Ids  death  ;  but 
as  an  act  declaratory  of  his  purpose  and  intention  that  certain 
named  persons  should  have  this  note  or  its  proceeds,  it  was  done 
and  completed  before  his  death.  It  certainly  was  an  "  act  of  the 
husband  during  marriage  manifesting  a  distinct  purjwse  to  make  his 
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wife's  choses  in  action/'  or  rather  his  own  choses  in  action,  subject 
to  his  exclusive  control  and  disposition,  and  thus  to  defeat  her  right 
of  survivorship. 

If  to  bring  suit  in  his  own  name,  or  transfer  the  note  to  another,, 
or  place  it  among  his  valuable  papers,  claiming  it  as  his  own,  would 
be  sufficient  to  defeat  his  wife's  right  of  survivorship,  we  are  of 
opinion  the  declaration  of  such  intention  by  the  act  of  signing  and' 
duly  executing  his  will  is  sufficient  to  effect  the  same  object. 

The  chancellor  held  that  the  administrator  of  the  wife,  who  died 
pending  the  suit,  was  entitled  to  recover.  In  this  we  think  there  is 
error,  and  reverse  the  decree  in  this  respect,  holding  that  the  execu* 
tor  of  Elijah  Pile  is  entitled  to  recover  the  amount  due  on  said  not» 
from  Wright,  to  be  distributed  as  directed  by  the  wilL 

[Omitting  the  second  inquiry.] 

Decree  r€V0r$ei^ 


WiLoox  V.  State. 

(6  Lea,  671.) 
Criminal  law  —  bar — rM&r^ — tmaaU  with  inlerU  to  ktU, 

A  oonyidion  of  robbery  is  a  bar  to  a  Bubsequent  indictment,  founded  on  th» 
aame  transaction,  for  asaanlt  with  intent  to  morder. 

CONVICTION  of  assault  with  intent  to  murden     The  opinion 
states  the  case. 

J.  R  Rice,  for  defendants. 

Aitomef/' General  Lea,  for  State. 

Deaderick,  C.  J.  Plaintiffs  in  error  were  convicted  at  March 
term,  1880,  of  the  Criminal  Court  of  Montgomery  county,  for  an 
assault  upon  Thomas  Wengler,  with  intent  to  commit  murder  in 
the  first  degree.  At  the  preceding  January  term  of  said  court  they 
had  been  convicted  of  robbery  from  the  person  of  said  Thomas 
Wengler,  and  were  sentenced  to  fifteen  years'  impnsonment  m  the 
penitentiary.  From  this  judgment  they  did  not  appeal,  but  hava 
appealed  from  the  judgment  at  the  March  term,  1880. 


54  TENNESSEE, 


Wilooz  y.  8tate. 


^  In  the  first  named  case  however  they  pleaded  their  former  oon- 
yiction  in  the  robbery  case,  along  with  the  plea  of  not  guilty. 

His  honor  said  to  the  jury  in  his  charge  :  ^^  Yon  have  heard  all 
the  proof.  You  haye  heard  witnesses  testify  that  the  prosecutor, 
Wengler,  was  assaulted  and  robbed,  and  you  have  seen  from  the 
record,  that  a  former  jury  has  tried  and  convicted  them  for  this 
robbery.  Now,  do  the  facts  in  this  case  make  out  two  separate 
crimes  —  two  distinct  offenses  —  can  you  so  separate  the  different 
points  in  the  testimony  ?  Do  they  materially  so  separate  themselves 
that  you  can  see  in  them  two  separate  crimes  ?  Can  you  eliminate 
from  the  whole  proof  those  facts  which  are  and  were  necessary  to 
make  out  the  crime  of  robbery,  of  whicli  these  prisoners  have  been 
convicted,  and  remain  satisfied  that  separate  and  apart  from  these 
facts,  proof  enough  still  remams  to  convict  them  of  this  assault 
with  intent  to  commit  murder  ?  " 

His  honor  also  instructed  the  juiy,  if  "all  the  evidence  necessary 
to  make  out  the  robbery  would  be  necessary  to  make  out  the  mur- 
derous assault,  then  there  is  really  but  one  offense,  and  to  punish 
these  persons  again  would  be  to  punish  them  twice.''  Although 
the  part  of  the  charge  last  quoted  implies  that  to  sustain  the 
defense  of  former  conviction,  it  is  necessaiy  that  all  the  evidence 
to  make  out  the  one  offense  is  required  to  make  out  the  other,  yet 
in  the  part  of  the  charge  first  quoted,  the  jury  are  correctly  in- 
structed in  effect  that  the  proof  must  show  facts  to  make  the  offense 
of  intent  to  murder,  other  than  those  essential  to  the  conviction  for 
robbery,  and  this  instruction  is  rei)eated  in  another  part  of  the 
charge. 

Robbery  is  defined  to  be,  "the  felonious  taking  of  property  from 
the  person  of  another  by  force  ".  3  Greenl.  Ev. ,  §  223.  Or  as  defined 
by  our  statute,  "robbery  is  the  felonious  and  forcible  taking  from 
the  person  of  another,  goods  or  money,  by  violence  or  putting  the 
person  in  fear  ".  Code,  §  4631. 

The  prosecutor,  upon  the  trial,  testified  to  a  violent  and  dangerous 
assault  made  upon  him  by  the  defendants,  and  he  stated  also  on  his 
cross-examination,  that  he  had  testified  to  the  same  facts  upon  his 
examination  in  the  previous  trial  of  defendants  on  the  charge  of 
robbery.  It  was  for  the  assault  at  the  time  of  the  robbery  that  the 
conviction  was  had  in  this  case.  Force  and  violence  were  proved  in 
each  case,  and  were  alike  essential  in  both  to  sustain  a  conviction. 
It  was  one  continuous  transaction,  in  which  defoiKhmts  poii)ctrated 
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li  robbeijy  by  yiolence^  dangerously  wounding  the  prosecutor.  Being 
one  transaction,  the  prosecutor  may  carve  as  large  an  offense  out  of 
it  as  he  can,  but  it  is  said  '^  he  must  cut  only  once  "•  1  Bish.  Cr. 
K,  §g  804,  891. 

In  Fiddler  y.  Siaie,  7  Humph.  508,  defendant  had  been  convicted 
for  running  a  horse  race  upon  a  public  road  and  fined.  He  was 
afterward  convicted  for  betting  on  the  same  race.  This  court,  upon 
appeal,  reversed  the  judgment,  holding  the  running  of  the  race  was 
a  nec^sary  ingredient  in  the  offense  charged,  and  the  party  has 
been  punished  for  that  offense  and  cannot  be  punished  again, 
although  the  offense  is  different.  See  also  Slate  v.  CJiaffin,  2  Swan, 
493.  And  in  Slaie  v.  Cameron,  3  Heisk.  78,  it  was  held,  upon  an 
indictment  for  failure  to  pay  over  revenue,  an  acquittal  on  an  indict- 
ment for  its  embezzlement  was  a  bar,  the  court  holding  that  the 
failure  to  pay  over  was  evidence  of  conversion,  and  the  acquittal 
upon  the  chsj^ge  of  conversion  is  a  bar  to  the  prosecution  for  failing 
to  pay  into  the  treasury. 

The  assault  or  violence  in  the  robbery  case  being  an  essential 
element  or  ingredient  of  the  offense,  and  constituting  an  important 
and  material  part  of  that  offense,  as  it  does  in  the  offense  of  assault 
with  intent  to  commit  murder,  and  having  been  once  punished  in 
the  robbery  case  as  a  material  part  thereof,  it  cannot  be  again 
punished,  as  it  would  be  if  the  judgment  below  were  allowed  to 
stand. 

The  error  was  not  so  much  in  the  charge  of  the  court  as  in  the 
failure  of  the  jury  to  find  that  they  cculd  not  eliminate  the  facts 
establishing  the  robbery,  and  still  have  facts  enough  to  sustain  the 
charge  of  assault  with  intent  to  murder. 

The  judgment  of  the  criminal  court  must  be  reversed. 

Judgment  reversed. 


Long  v.  Taxing  District. 

CrLea,ldl) 

Municipal  corporation  —  ordinance — iUegal. 

Without  special  legislative  autboritj,  a  citj  cannot  hy  ordinance  require  cotton 
merchants  to  keep,  for  the  inspection  of  the  police,  a  record  of  the  names 
of  purchasera  and  the  qaantities  parchaeed.* 

*  See  note,  86  Am.  Rep.  TOS. 
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CONVICTION  of  yiolation  of  ordinance.     The  opinion  states 
the  case. 

L.  S  E.  LehmaJi  and  W»  M.  Randolph,  for  Long. 
G.  W.  Heiskell,  for  Taxing  District. 

Cooper,  J.  The  plaintiff  in  error  was  arrested  by  warrant,  and 
fined  by  the  })re8ident  of  the  commissioners  of  the  Taxing  District 
$10,  and  again  upon  appeal  by  the  Circuit  Court  without  a  jury,  for 
violating  an  ordinance  of  the  Taxing  District  of  Shelby  county^ 
and  appealed  in  error. 

By  ordinance  368  1-2  of  the  Taxing  District  it  is  proYided : 
**  That  any  person  engaged  within  the  limits  of  the  district  in  the 
business  of  buying  and  repacking  loose  cotton  shall  be  deemed  a 
merchant  or  trader,  and  no  person  shall  engage  in  such  business 
except  after  taking  out  a  merchant's  license  in  the  mode  prescribed 
for  merchants  generally  and  complying  with  the  terms  and  con- 
ditions following:  No  pei'son  shall  engage  in  the  business  aforesaid 
unless  his  license  state  on  the  face  of  it  that  it  is  taken  out  with  a 
view  to  engage  therein ;  and  in  addition  to  the  other  conditions 
prescribed  by  law  and  ordinance  for  taking  out  a  merchant's  license, 
such  person  shall  give  a  bond  in  the  penalty  of  $1,000  conditioned 
that  he  will  keej)  in  a  book  specially  provided  for  the  purpose  a  daily 
record  of  the  name  of  each  seller  of  loose  cotton,  and  the  quantity 
of  each  purchase,  and  that  he  will  keep  such  book  at  all  times  open 
to  the  inspection  of  the  police.  A  failure  to  comply  with  these  re- 
quirements or  the  terms  of  said  bond  shall  be  deemed  a  misde- 


meanor." 


The  plaintiff  in  error,  E.  W.  Long,  is  engaged  in  the  cotton 
business  in  the  Taxing  District  of  Shelby  county,  has  a  place  for 
the  business,  and  a  license  from  the  Taxing  District  for  one  year 
from  April,  1881,  to  April,  1882.  In  the  course  of  his  business  he 
buys  and  sells  cotton  in  bales,  loose  cotton,  ginned  and  once  baled 
but  separated  from  the  bales,  and  loose  cotton  ginned,  and  cotton 
in  the  seed.  The  buying  and  repacking  of  loose  cotton  is  the  larger 
part  of  his  business.  He  also  in  the  course  of  his  business  buys 
and  repacks  or  bales  the  loose  cotton  bought  by  him,  and  sells  the 
same  in  the  hales.  The  misdemeanor  with  which  he  is  charged 
consisted  in  tliis,  that  lie  failed  and  refused,  in  April,  1881,  after 
he  had  obtained  and  paid  for  the  aforementioned  license,  and  after 
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the  passage  of  the  aboye  ordinance,  to  give  the  bond,  required  by 
the  ordinance,  to  keep  the  book  prescribed  or  to  keep  a  daily  record 
of  the  name  of  each  seller  of  loose  cotton  and  the  qaantity  of  each 
purchase,  and  to  keep  such  book  open  to  the  inspection  of  the 
police. 

It  was  proved  by  a  witness,  the  president  of  the  cotton  exchange, 
that  loose  cotton  is  liable  to  theft,  and  that  it  is  exceedingly  dif- 
ficnlt  to  ferret  out  the  thief.  When  the  dealers  in  loose  cotton  are 
interrogated  they  refuse  to  give  the  names  of  the  persons  from 
whom  they  buy,  or  to  permit  their  books  to  be  examined.  The  wit- 
ness says  that  with  the  ordinance  in  question  faithfully  observed^ 
much  of  the  dishonest  dealing  in  loose  cotton  could  be  broken  up. 
The  loose  cotton  which  accumulates  during  a  season  at  Memphis  is 
called  the  ^^  city  crop,"  and  makes  a  considerable  item  and  would 
be  much  larger  and  inure  to  the  benefit  of  the  true  owners  were  it 
not  for  the  dishonest  dealing  in  it. 

The  eyidence  of  this  witness  was  excepted  to  by  the  defendant^ 
but  admitted  by  the  court. 

A  city  council,  it  has  been  well  said,  is  a  miniature  legislature^ 
authorized  to  legislate  for  a  locality,  and  its  ordinances  within  the 
power  intrusted  have  all  the  force  of  laws  passed  by  the  legislature. 
But  there  is  a  broad  distinction  between  the  general  power  to  make 
laws  and  the  special  power  of  a  municipal  corporation  to  enact  by- 
laws. The  corporate  council  is  restricted  to  such  matters,  whether 
specially  enumerated  or  included  under  a  general  grant,  as  are  not 
at  yariance  with  the  general  laws  of  the  State,  are  reasonable  and 
adapted  to  or  proper  for  the  purposes  of  the  corporation.  Author- 
ity to  make  by-laws  does  not  include  the  power  to  legislate  on' 
general  subjects.  Whenever  a  by-law  seeks  to  alter  a  well-settled 
principle  of  the  common  law  or  to  establish  a  rule  interfering  with 
the  rights  of  an  individual  or  the  public,  the  power  to  do  so  must 
come  from  plain  and  direct  legislative  enactment.  No  implied 
power  to  pass  by-laws,  and  no  express  general  grant  of  the  power 
can  authorize  a  by-law  which  conflicts  either  with  the  National  or 
State  Constitution,  or  with  the  statutes  of  the  State,  or  with  the 
general  principles  of  the  common  law  adopted  or  in  force  in  tlie 
State.  Ordinances  must  be  consistent  with  public  legislative 
policy,  may  regulate  not  restrain  trade,  and  must  not  contravene 
common  right,  These  are  general  principles  universally  recog- 
nized, and  to  some  extent  illustnited  by  our  own  cases.  Smith  v. 
Vol.  XL  — 8 
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Mayor ^  3  Head.  245 ;  MaxwM  y.  Jonesboro,  11  Heisk.  257 
TrigaUy  v.  Mayor,  6  Cold.  382 ;  Hodges  v.  Mayor,  2  Humph.  61 
Kaleigh  v.  Dotyhorty,  3  id.  11 ;  Mayor  v.  >rtn/foW,  8  id.  707 
Bobinson  v.  Mayor,  1  id.  155.  The  difficulty  is  in  applying  these 
principles  to  the  facts  of  particular  cases.  The  limit  of  municipal 
authority  has  never  been  so  clearly  and  accurately  defined  as  to 
enable  the  courts  to  say  readily  when  it  has  been  oyerstepped. 

The  particular  ordinance  under  consideration  is  not  directly  au- 
thorized by  any  special  provision  in  the  acts  under  which  the  Talc- 
ing District  of  Shelby  county  has  been  organized.  It  is  sought  to  be 
sustained  under  certain  general  provisions  which  are  thus  worded  : 
^'  The  local  government  established  by  this  act  shall  have  power  to 
declare  by  local  laws  what  acts  shall  be  misdemeanors,  and  when 
committed  within  the  Taxing  District,  to  punish  the  offenders  by 
fines  and  forfeitures. ''  '^  And  they  shall  have  power  over  all  other 
affairs  in  the  Taxing  District  in  which  the  peace,  safety  and  general 
welfare  of  the  inhabitants  are  interested."  Acts  of  1879,  ch.  11, 
§  3,  and  1879,  ch.  84,  §  1. 

If  the  only  power  given  to  pass  ordinances  be  by  a  general  pro- 
vision, the  provision  would  be  liberally  construed.  But  if  the  gen- 
eral grant  is  given  in  connection  with,  or  at  the  end  of  a  long  list 
of  specific  powers,  the  power  conferred  by  the  general  clause  would 
be  restricted  by  reference  to  the  other  provisions  of  the  act.  OUy 
Council  V.  Plank  Road  Co.,  31  Ala.  76  ;  Mo^mt  Pleasant  y.  Breeze, 
11  Iowa,  399.  Even  in  the  broadest  view  the  general  power  would 
only  authorize  suitable  ordinances  for  administering  the  govern- 
ment of  tlie  city,  the  preservation  of  the  health  and  comfort  of  its 
inhabitants,  the  convenient  transaction  of  business  within  its  limits, 
and  for  the  performance  of  its  general  duties  required  by  law  of 
municipal  coqiorations.  It  would  not  authorize  general  legislation 
proper  only  for  the  legislature  of  the  State.  To  sustain  such  legis- 
lation by  a  municipal  council  there  must  be  special  authority. 

And  this  brings  us  to  the  real  difficulty  in  the  ordinance  before  us. 
The  ordinance  does  not  regulate  the  administration  of  the  local 
government,  the  convenient  transaction  of  business,  or  the  conduct 
of  the  citizens  with  a  view  to  health  and  comfort,  nor  is  it  such  as 
can  be  said  to  fall  within  the  general  diities  of  municipal  bodies.  It 
is  rather  intended  to  facilitate  the  enforcement  of  the  criminal  laws 
against  theft  of  loose  cotton.  If  the  city  can  pass  ordinances  for 
this  puq^osc  in  one  branch  of  the  criminal  law,  or  for  the  detection 
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of  theft  in  one  article,  it  may  do  the  same  thing  for  any  other  branch 
of  the  criminal  law,  or  for  the  detection  of  theft  in  the  case  of  any 
other  article.  If  the  municipality  can  require  one  class  of  merchants 
to  keep  a  particular  set  of  books  open  to  police  inspection  in  one 
trade,  it  may  extend  the  requirement  into  every  branch  of  trade  and 
to  all  kinds  of  commercial  books.  But  the  enactment  of  criminal 
laws,  and  of  all  legislation  necessary  for  the  enforcement  of  those 
laws,  either  in  the  way  of  detection  or  punishment,  belongs  to  the 
legislature  of  the  State. 

A  marked  peculiarity  of  oar  race  has  been  a  disinclination  to  have 
the  private  affairs  of  the  citizen  laid  open  to  the  public,  except  where 
it  was  imperatively  required  for  the  public  welfare.  This  feeling 
has  caused  the  insertion  into  the  Constitution  of  the  United  States 
of  its  fourth  amendment,  and  worded  the  seventh  section  of  the  bill 
of  rights  of  our  State  Constitution.  '^  The  right  of  the  people,"  says 
the  former,  "  to  be  secure  in  their  person,  houses,  papers  and  effects 
against  unreasonable  searches  and  seizures,  shall  not  be  violated." 
And  the  latter  provides:  **  That  the  people  shall  be  secure  in  their 
persons,  houses,  ))ai)ers  and  possessions  from  unreasonable  searches 
and  seizures."  Whenever  the  public  welfare  demands  a  departure 
from  these  fundamental  principles  of  individual  liberty  and  common 
right,  it  is  for  the  legislature  of  the  entire  Commonwealth  to  deter- 
mine, and  to  prescribe  the  mode  and  limits  of  the  departure.  The 
right  cannot  be  conceded  to  a  municipal  corporation,  at  any  rate  in 
the  absence  of  a  special  legislative  grant.  The  '^general  welfare  " 
clause,  as  it  has  been  called,  of  a  municipal  charter,  will  not 
authorize  an  ordinance  in  advance  of  State  legislation. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  and  judg- 
ment  entered  here  for  defendant. 

This  also  disposes  of  the  case  of  B.  H.  Hay  den  y.  City  of  Memphis 

Judgment  reversed. 
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State  v.   Burgoyke. 

(7  Lea,  178.) 
QanatUutianal  law  —  UguUUvoe  infringment  of  exiating  rigTtU. 

A  mercliaDt  pnrchued  a  stock  of  pistols  under  a  license.  Tlie  privilege  was 
repealed  bj  an  act  of  the  legislature  after  his  license  had  expired  but  before 
his  stock  was  exhausted.  Offering  to  sell  the  balance  afterward,  held,  that 
he  was  liable  to  the  penalties  of  the  act. 

CONVICTION  of  illegally  selling  pistols.     The  opinion  states 
tha  case. 

Attorney' Oeneral  Lea^  for  State. 
Oantt  &  Patterson^  for  Burgoyne. 

Turkey^  J.  The  act  of  the  general  assembly  of  the  State,  passed 
March  14,  and  approved  March  17,  1879,  entitled  '^  An  act  to  pre- 
vent the  sale  of  pistols,"  provides  : 

'^  Sec.  1.  That  it  shall  be  a  misdemeanor  for  any  person  to  sell, 
or  offer  to  sell,  or  to  bring  into  the  State  for  the  purpose  of  selling, 
giving  away,  or  otherwise  disposing  of,  belt  or  pocket  pistols,  or  re- 
volvers, or  any  other  kind  of  pistols,  except  army  or  navy  pistols  ; 
provided,  that  this  act  shall  not  be  inf orced  against  any  persons  now 
having  license  to  sell  such  articles  until  the  expiration  of  such  pi'cs- 
ent  license. 

*'  Sec.  2.  That  any  jTerson  guilty  of  a  violation  of  this  act  shall 
be  subject  to  presentment  or  indictment,  and  on  conviction  shall 
pay  a  fine  of  not  less  than  twenty-five  nor  more  than  one  hundred 
dollars,  and  be  imprisoned  at  the  discretion  of  the  court." 

Burgoyne  is  a  merchant  in  the  city  of  Memphis.  Before  the  puss- 
age  of  the  act  quoted  he  brought  to  his  business  pistols  of  several 
kinds.  His  merchant's  license  had  not  expired  at  the  time  of  im- 
portiition.  Subsequent  to  the  17th  of  March,  1879,  and  after  thf  ax- 
l)iration  of  the  license  under  which  he  was  operating  at  the  d&te  e£ 
the  importation  of  the  pistols,  but  while  he  was  exercising  mer- 
chant's privileges  under  a  second  license,  he  sold  to  customers 
pistols  other  than  army  or  navy.  He  was  convicted  and  judg- 
ment arrested.     The  State  appeals. 

The  judge  trying  the  cause  below  holds  the  statute  invalid  as  to 
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the  sale  or  giTing  away  of  pistols  that  were  owned  by  the  defendant 
at  and  before  the  passage  of  the  act ;  that  such  were  a  part  of  his 
stock  in  merchandise  before  the  act  became  a  law  ;  that  the  act  can 
only  apply  to  pistols  brought  into  or  manufactured  in  the  State  af- 
ter the  passage  of  the  law. 

The  act  takes  effect  ''from  and  after  its  passage,"  and  as  we 
have  seen,  provides  that  to  sell  or  offer  to  sell  constitutes  an  offense. 

The  question  is,  can  the  legislature  pass  a  law  that  may  in  the 
future  interfere  with  rights  that  once  existed  under  a  license  that 
has  expired  before  the  law  goes  into  effect  ? 

If  the  legislature  may  not  to-day  pass  a  law  to  prohibit  the  sale 
of  articles  contraband  of  peace  and  good  morals,  because  a  man  six 
months  ago,  under  a  different  law,  supplied  himself  with  such 
articles  for  the  purposes  of  sale  and  profit,  it  results  that  so  long 
as  the  merchant  may  have,  as  a  part  of  his  stock,  goods  purchased 
before  the  passage  of  the  new  law,  he  may  continue  to  operate 
under  the  old  or  repealed  law,  no  matter  how  long  the  time  may  be 
between  the  introduction  of  the  new  law  and  the  completion  of  the 
closing  out  sales  of*  the  prohibited  articles.  Thus  the  right  to  sell 
will  continue  for  an  indefinite  period  of  time. 

The  restrictive,  or  rather  prohibitory^power  exercised  by  the 
legislature  in  this  instance  is  a  governmental  one,  and  used  for 
police  purposes. 

The  clause  under  which  the  defendant  is  convicted  operates  in 
presenti,  and  creates  a  distinct  offense  from  those  to  which  his 
honor  holds  the  law  to  apply.  In  fact,  the  holding  is  to  the  effect 
that  the  purchase  under  a  license  authorizing  a  sale  at  that  time 
vests  the  merchant  purchaser  with  the  irrevocable  right  to  sell  at 
any  and  for  all  time  and  at  his  discretion  so  long  as  the  stock  holds 
out. 

The  law  under  consideration  is  in  aid  of  the  law  prohibiting  the 
wearing  of  pistols.  The  later  has  repeatedly  been  holden  by  this 
court  to  be  constitutional.  It  follows  that  no  constitutioual  ob- 
jection can  be  offered  to  this  statute. 

So  the  whole  matter  resolves  itself  into  a  question  of  the  power  of 
the  legislature  to  make  police  regulations. 

The  purpose  of  the  law  makers  was  to  put  down  the  pernicious 
habit  of  going  armed, — a  habit  that  had  grown  into  an  almost 
universal  custom,  and  one  that  could  not  be  broken  up  so  long  as  a 
traffic  in  the  weapons  was  lawfuL     The  latter  law  naturally  sprung 
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from  the  former.  Both  '^  look  to  the  regulation  of  relative  rights, 
privileges  and  duties  as  between  individuals,  to  the  conservation  of 
order  in  the  political  society,  to  the  encouragement  of  industiy  and 
the  discouragement  of  pernicious  employments." 

Legislation  for  these  purposes  it  would  seem  proper  to  look  upon 
as  being  made  in  the  exercise  of  that  authority,  inherent  in  every 
sovereignty,  to  make  all  such  rules  and  regulations  as  are  needful 
to  secure  and  preserve  the  public  order  and  to  protect  each  indi- 
vidual in  the  enjoyment  of  his  own  rights  and  privileges,  by  re- 
quiring the  observance  of  rules  of  order,  fairness  and  good  neigh- 
borhood by  all  around  him.  This  manifestation  of  the  sovereign 
authority  is  usually  spoken  of  as  the  police  power."  Cooley  on 
Taxation,  396. 

The  principles  of  this  rule  extend  to  the  conference  of  the  power 
of  prohibition,  when  in  the  opinion  of  the  legislature,  prohibition 
is  necessary  to  the  attainment  of  its  ends. 

Mr.  Sedgwick,  in  his  work  **0n  the  Construction  of  Statutory 
and  Constitutional  Law,"  pp.  435-6,  says  :  '^,It  has  always  been 
held  that  the  legislature  may  make  police  regulations,  although 
they  may  interfere  with  the  full  enjoyment  of  private  property  and 
though  no  compensation  is  giveiit '' 

The  private  interests  of  the  few  must  yield  to  the  welfare  of  the 
many  and  good  order  in  society. 

The  grunt  of  a  privilege  license  being  a  governmental  power  may 
be  withdrawn  at  tlie  discretion  of  the  legislature. 

Since  writing  the  conclusions  announced  above  we  have  been  fur- 
nished briefs  by  the  counsel  of  the  accused,  in  which  it  is  insisted 
the  act  in  qnestion  is  repugnant  to  section  8,  article  1,  of  the  Con- 
stitution of  the  State — **  That  no  man  shall  be  *  *  deprived  of 
his  life,  liberty  or  proi)erty  but  by  the  judgment  of  his  peers  or  the 
law  of  the  land."  And  to  the  14th  amendment  to  the  Federal 
Constitution  —  "  Nor  shall  any  State  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law." 

It  is  argued  that  the  enactment  destroys  the  right  of  property  in 
pocket  pistols,  and  in  support  of  this  theory  we  are  referred  to 
Bart&meyer  v.  lotoay  18  Wall.  129,  in  which  Justice  Miller  says : 
'^  The  weight  of  authonty  is  overwhelming  that  no  such  immunity 
has  heretofore  existed  as  would  prevent  State  legislatures  from 
regulating  and  even  prohibiting  the  traffic  in  intoxicating  drinks, 
with  a  solitary  exception.  That  exception  is  the  case  of  a  law  oper* 
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ating  BO  rigidly  on  property  in  existence  at  the  passage  of  the  act 
as  to  amount  to  depriving  the  owner  of  his  property."  Jnstice 
Bbaduby  says  :  ''  No  one  has  ever  doubted  that  a  legislature 
may  prohibit  the  vending  of  articles  deemed  injurious  to  the 
safety  of  society,  provided  it  does  not  interfere  with  vested  rights 
of  property.  Where  such  rights  stand  in  the  way  of  public  good 
they  can  be  removed  by  awarding  compensation  to  the  owner." 
Justice  Field  says :  '^I  have  no  doubt  of  the  power  of  a  State 
to  r^ulate  the  sale  of  intoxicating  liquors  when  such  regulation 
does  not  amount  to  destruction  of  the  riglit  of  the  property  in 
theuL  The  right  of  property  in  an  article  involves  the  power  to 
sell  and  dispose  of  such  article,  as  well  as  to  use  and  enjoy  it.  Any 
act  which  declares  that  the  owner  shall  neither  sell  it  nor  dispose 
of  it,  nor  use  and  enjoy  it,  confiscates  it  and  deprives  him  of  his 
property  without  due  process  of  law.  Against  such  arbitrative  legis- 
lation by  any  State,  the  14th  amendment  affords  protection." 

If  we  admit  these  rulings  to  be  restrictive  of  legislative  power, 
does  the  case  fall  within  them?  Is  the  oAvner  of  the  pistols  de- 
prived of  the  right  of  property  therein  ?  Does  the  act  declare  the 
owner  shall  neither  sell  nor  dispose  of  them,  nor  use  and  enjoy 
them  ?  Does  it  confiscate  them  and  deprive  him  of  his  property 
without  due  process  of  law  ? 

We  think  the  proviso  to  the  statute  is  a  full  and  complete  answer 
to  every  objection  suggested  by  the  several  questions.  It  is  :  '*  Pro- 
vided that  this  act  shall  not  be  enforced  against  bjij person  not  having 
liceiUB  to  sell  such  articles,  until  the  expiration  of  such  present 
license."  This,  in  our  opinion,  preserves  the  right  of  property  in 
its  use,  sale  and  enjoyment.  All  rights  existing  under  a  license  had 
at  the  passage  of  the  law  are  expressly  reserved  to  the  merchant. 
We  must  presume  the  time  allowed  was  ample,  as  the  agreed  state 
of  facts  makes  no  question  upon  it. 

The  brief  makes  three  concessions,  the  third  of  which  is:  "  The 
legislature  may  enact  laws  to  i*egulate  property  and  restrain  and 
direct  the  use  of  it,  in  the  exercise  of  the  police  power,  as  the  public 
welfare  may  require  it."  This,  we  conceive,  is  as  far  as  the  legisla- 
ture has  gone  by  the  statute  before  us.  It  has  given  to  the  owner 
of  property  the  right  to  sell,  within  a  sufficient  time,  that  property 
which  the  public  welfare  requires  shall  not  be  sold  at  all.  The  law 
does  not  ^*  operate  so  rigidly  on  property  in  existence  at  the  passage 
of  the  act  as  to  amount  to  depriving  the  owner  of  his  property." 
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The  Tested  rights  of  property  in  the  articles  deemed  injurious  to  the 
safety  of  society  stood  in  the  way  of  the  public  good;  such  rights 
have  been  compensated  for  and  protected  by  the  proviso.  The 
regulation  of  the  sale  of  the  articles  does  not  amount  to  destruction 
of  the  right  of  property  in  them. 

The  judgment  of  arrest  is  reversed.     The  judgment  assessing  a 
fine  is  affirmed,  and  the  cause  remanded  for  its  execution. 

Judgment  revermL 


Gaines  v.  Statk, 

(7  Lea,  410.) 

Criminal  law — profane  iwearinff — nui$anc$. 

The  uttenmoe  of  the  name  of  Qod  is  not  neoeeoarj  to  constitiite  profane 
swearing.  A  single  act  of  profane  swearing  is  generally  not  indietable  as 
a  nuisance.* 

CONVICTION  of  profane  swearing.     The  opinion  states  the 
case. 

J.  C.  J.  Williams,  for  Oaines. 
Attorney- Oeneral  Lea,  for  State. 

Cooper,  J.  The  plaintiff  in  error  was  indicted  for  uttering  a 
profane  oath  ^^in  a  public  place,  in  the  presence  of  divers  good 
citizens,  and  to  the  common  nuisance,"  and  upon  conviction,  ap- 
pealed in  error. 

Profanity  is  indictable  when  it  becomes  a  public  nuisance,  and  the 
indictment  in  this  case  :% good.  StcUe  v.  Graham,  3  Sneed,  134; 
State  V.  Steele,  3  Heisk.  135.  The  averment  to  the  common  nuisance 
is  essential.  Robinson  v.  State,  September  Term,  1880.  If  the 
indictment  be  in  other  respects  good,  it  is  not  a  fatal  defect  to  omit 
the  allegation  that  the  words  were  uttered  in  the  presence  of  divers 
good  citizens,  the  omission  being  supplied  by  the  other  averments. 
State  V.  Wyrick,  at  this  term.  Whenever  upon  a  trial  under  a 
sufficient  indictment,  there  is  evidence  that  the  swearing,  or  pro- 
fane language,  was  a  nuisance  to  the  public,  the  offense  is  made 
out.  It  is  not  absolutely  necessary  that  the  name  of  the  Deity 
should  be  used.     Any  words  importing  an  imprecation  of  divine 

*  See  SiaU  ▼.  ChriMp  (86  N.  0.  «$•  89  Am.  Rep.  T1& 
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vengeance  or  implying  divine  condemnation,  so  used  as  to  consti- 
tute a  public  nuisance,  would  suffice,  horn  v.  State^  Septem* 
ber  Term,  1880 ;  Holcomb  v.  Cornish,  8  Conn.  375.  A  sin- 
gle utterance  of  a  profane  oath,  not  repeated  nor  in  a  loud  voice, 
has  been  held  not  to  be  per  se  indictable.  Slate  v.  Potoelly  70  N.  C. 
67.  And  it  was  said  by  the  eminent  judge  who  delivered  the  opin- 
ion of  this  court  in  State  v.  Oraham,  that  an  isolated  act  of  profanity 
was  only  punishable  under  the  act  of  1741,  brought  into  the  Code, 
section  1725,  which  imposes  a  small  pecuniary  penalty  for  each  oath, 
recoverable  before  a  justice  of  the  peace.  It  is  possible  however  to 
conceive  of  cases  where  even  a  single  oath,  either  by  its  terms,  its 
tone  or  its  manner,  might  under  the  peculiar  circumstances  be  held 
to  be  a  nuisance.  But  such  cases  would  constitute  exceptions  to 
the  general  rule. 

The  utterance  in  the  case  before  us  was  in  the  public  street  of 
East  Knoxville,  about  nine  o'clock  at  niglit.  Four  persons  heard 
the  words,  the  prosecutor,  at  whom  the  oath  was  directed,  his  wife, 
another  female  who  was  with  the  prisoner,  and  a  citizen  living  on 
the  street  who  was  induced  to  come  to  the  front  of  liis  house  by  the 
loud  talking  between  the  defendant  and  the  prosecutor.  The  pro- 
secutor testifies  that  the  defendant  used  the  words  of  tlie  indict- 
ment, less  one  vituperative  epithet,  twice  ;  once  wlieii  the  defend- 
ant came  to  the  prosecutor's  house,  and  the  second  time  after  lie 
had  left  the  house,  and  was  in  the  middle  of  the  street.  The  proof 
is  that  the  defendant,  at  the  request  of  the  woman  who  was 
with  him,  accompanied  her  to  the  prosecutor's  house,  and  remained 
outside  while  she  went  in  and  had  a  converaation  with  the  prosecu- 
tor and  his  wife.  The  other  three  witnesses  all  concur  in  saying 
that  the  words  used  Avere  uttered  only  once,  Avhen  the  prosecutor 
and  the  defendant  were  in  the  street  after  tlie  interview  in  the 
house.  The  two  women  concur  in  saying  that  the  defendant  used 
the  words  charged  omitting  the  name  of  the  Deity.  The  remain- 
ing witness  proves  the  use  of  the  words  charged,  but  only  once. 
Neither  the  mode  of  utterance  nor  the  circumstances  were  such  as 
to  require  a  departure  from  the  general  rule.  It  is  very  certain 
that  the  words  were  only  uttered  once  in  the  hearing  of  any  other 
person  than  the  prosecutor,  and  probably  only  the  one  time-  In 
any  view,  the  offense  is  not  made  out,  and  the  judgment  must  be 
reversed. 

Judgment  reversed. 
Vol.  XL  — 9 


66  TENNESSEE, 


Fint  NaUonal  Bank  of  NnshyUle  ▼.  McClang. 

FiBST  National  Bank  of  Nashvillb  v.  MoClung 

(7  Lm.  48B.) 

NegcHabU  irutrumerU — payment 

A  Naahville  bank  diacoonted  a  note  indorsed  bj  a  Knoxyille  bank  Riid  the  de- 
fendant, and  made  for  the  benefit  of  the  Knox  Wile  bank.  The  banks  were 
regular  correspondents  of  each  other,  and  settled  their  acoonnts  monthlj. 
At  matUritj  the  Nashville  bank  sent  the  note  to  the  Kuoxyille  bank  with 
instmctions  to  collect  and  credit,  and  the  latter,  being  in  funds,  although 
insolvent,  and  failing  two  days  later,  entered  the  amount  due  to  the  credit 
of  the  Nashville  bank.  Held,  a  payment,  releasing  the  aooommodatioa 
indorser. 


B 


ILL  to  enforce  a  note.    The  opinion  states  the  case.    The  com- 
plainant had  judgment  below. 


Henderson  i6  Joiirolnion,  for  complainants. 

Caldwell  db  Son  and  T.  3.  Webb,  for  defendants. 

CooPEB,  J.  On  January  29,  1877,  H.  L.  McClung  &  Co.,  a  firm 
doing  business  at  Knoxville,  executed  their  note  of  that  date,  paya- 
ble sixty  days  thereafter,  to  W.  H.  Turley  or  order,  at  the  Com- 
mercial Bank  of  Knoxville,  for  12,500,  with  interest  at  the  rate  of 
ten  per  cent  per  annum  after  maturity.  This  note  was  indorsed 
by  W.  H.  Turley  and  the  Commercial  Bank,  and  was  discounted 
by  the  First  National  Bank  of  Nashville,  the  proceeds  being  re- 
ceived by  the  Commercial  Bank,  for  whose  benefit  the  note  seems 
to  have  been  made,  and  by  whom  it  was  sent  to  the  First  National 
Bank.  On  February  1,  1877,  the  First  National  Bank  returned 
the  note  by  letter  to  the  Commercial  Bank  for  "  coll."  and  "  cr." 
These  abbreviations  are  proved  to  mean  :  '^  Collect  the  note  and 
place  the  amount  to  the  credit  of  First  National  Bank's  account." 
The  note  was  entered  on  the  ledger  of  the  Commercial  Bank  to  the 
credit  of  bills  payable,  in  that  way  showing,  according  to  the  testi- 
mony of  the  book-keeper  of  the  bank,  that  the  bank  owed  that 
much  money.  At  the  maturity  of  the  note,  April  2,  1877,  it  was 
charged  to  bills  payable,  thereby  showing  that  the  Commercial 
Bank  now  owed  the  First  National  Bank  $2,500,  instead  of  an 
outstanding  note  for  a  like  amount,  and  the  sum  called  for,  like 
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other  collections  for  that  bank^  was  passed  to  the  credit  of  the  First 
^National  Bank.  The  Commercial  Bank  was  the  regular  Knox- 
yille  correspondent  of  the  First  National  Bank  of  Nashville,  and 
the  two  banks  kept  running  accounts  with  each  other.  At  the  end 
of  each  month  the  First  National -Bank  would  order  its  balances 
remitted  to  New  York,  and  the  Commercial  Bank  would  remit 
either  the  exact  balance  to  credit  of  First  National  Bank,  or  an 
approximate  amount.  At  the  time  the  amount  of  the  note  was 
credited  to  the  National  Bank,  the  Commercial  Bank  had  monej 
sufficient  to  pay  it,  but  no  money  was  paid,  and  the  bank  was  them 
insolvent.  On  the  4th  of  April,  1877,  two  days  thereafter,  the 
Commercial  BanK  stopped  business,  and  made  a  general  assign- 
ment of  its  property  and  effects  for  the  benefit  of  its  creditors. 
This  bill  was  filed  on  December  8,  1877,  against  the  makers  and 
indorsers  of  the  note,  and  the  trustee  of  the  bank,  to  collect  the 
note  as  still  outstanding.  The  record  discloses  the  facts  to  be  as 
above  recited. 

Of  course  it  is  of  no  consequence  to  the  complainant  whether  the 
Commercial  Bank  be  held  liable  to  it  by  reason  of  the  indorsement 
of  the  note,  or  for  the  money  treated  as  collected.  In  either  event 
the  recovery  will  be  the  same.  The  contest  is  therefore  over  the 
liability  of  the  makers  and  the  first  iiidoraer.  We  start  out  with 
the  fact  that  the  note  was  executed  by  them  for  the  accommoda- 
tion of  the  Commercial  Bank,  and  that  the  bank  was  the  principal 
debtor.  It  does  not  apjiear  whether  the  relation  of  the  parties  to 
the  paper  was  known  to  the  First  National  Bank,  except  so  far  as 
it  may  be  inferred  from  the  fact  that  the  Commercial  Bank  sent 
the  note  to  the  First  National  Bank  and  received  the  proceeds  of 
its  discount.  The  Commercial  Bank  was  tlie  correspondent  and 
collecting  agent  at  Knoxville  of  the  National  Bank,  and  the  usual 
course  of  dealings  was  to  enter  the  amounts  collected  to  the  credit 
of  the  National  Bank,  and  to  send  the  credit  balance  at  tlie  cud  of 
the  montii  to  New  York  according  to  instnictions.  If  the  note  in 
controversy  had  been  altogether  on  tliird  persons,  it  is  very  certain 
that  a  mere  entry  of  the  amount  on  the  books  of  the  bank  to  the 
credit  of  the  National  Bank,  Avithout  any  actual  collection  of  the 
money,  would  not  ordinarily  release  the  parties  to  the  paper.  On 
the  other  hand,  if  the  note  had  been  executed  bv  the  Commercial 
Bank  alone  and  had  been  sent  to  it  "  for  collection  and  credit,"  the 
passing  of  the  amount  of  the  note  at  maturity  to  the  credit  of  the 
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National  Bank  would  ordinarily  have  been  a  good  payment,  for  it 
would  have  been  all  that  the  bank  could  do  under  the  instmctiona. 
The  question  then  is  narrowed  down  to  this  :  Does  the  fact  that 
there  were  other  parties  on  this  paper,  who  were  there  for  the  accom- 
modation of  the  Commercial  Bank,  or  the  condition  of  the  banl^  at 
the  time,  change  the  result  ? 

The  authority  of  the  bank  was  to  collect,  which  necessarily 
meant  that  it  might  collect  from  any  party  bound  upon  the  note. 
It  might  therefore  collect  from  itself  precisely  as  it  would  haye  done 
if  it  had  been  the  only  party  liable.  It  was  further  directed  what 
to  do  with  the  money  collected,  namely,  to  place  it  to  the  credit  of 
the  National  Bank  on  its  books.  If  therefore  it  then  had  the  money 
with  which  to  pay,  and  did  actually  appropriate  it  in  the  mode  pre- 
scribed by  passing  it  to  the  credit  of  its  correspondent,  it  is  difficult 
to  see  how  the  result  could  be  otherwise  than  a  payment  of  the  debt 
and  a  release  of  the  accommodation  sureties.  Dan.  Neg.  Inst.,  § 
1221.  The  proof  is  that  it  did  have  the  money  with  which  to  pay, 
and  although  insolvent  continued  to  do  business  for  that  and  the 
following  day.  The  entry  of  the  credit  was,  under  the  direction 
given,  as  effective  as  if  a  depositor  had  brought  in  on  that  day  the 
check  of  another  customer  and  had  it  entered  to  his  credit.  The 
bank  may  be  said  to  have  acted  in  bad  faith,  in  view  of  its  actual 
condition,  to  both  classes  of  customers,  but  its  action  would  be  good 
:ievertheless,  and  the  loss  would  fall  upon  the  party  dealing  with 
it.     Eyles  v.  Ellis,  4  Bing.  112. 

The  decree  of  the  chancellor  will  be  reversed,  and  the  bill  dis- 
missed with  costs. 

Decree  reversed. 

Freeuan,  J.,  dissented. 


Poss  V.  Western  Assurance  Company. 

(7  Lea,  704.) 

iMurance  — fire  —  eondition  —  "  eetue  to  he  operated. 


n 


A  policy  of  fire  insurance,  imaed  on  a  manufactory,  conditioned  to  be  void  if 
tlie  premises  become  and  remain  for  thirty  days  unoccupied,  or  "  cease  to 
be  operated,''  is  not  avoided  by  a  temporary  cessation  occasioned  by  the 
prevalence  of  yellow  fever. 
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ACTION  on  a  fire  insurance  policy.     The  opinion  states  the  case. 
The  defendant  had  judgment  helow. 

De  Witt  &  Shepherdy  for  Poss. 
Barton  dk  Son,  for  Company. 

CooPBBy  J.  The  Chattanooga  Chair  and  Furniture  Factory,  a 
corporation,  took  out  a  policy  of  insurance  for  six  months  ^m 
May  6,  1878,  in  the  Western  Assurance  Company,  for  $1,000  against 
loss  by  fire,  on  its  boiler,  engine,  machinery,  tools,  etc.,  in  a  build- 
ing in  the  city  of  Chattanooga  in  which  the  corporation  was  manu* 
facturing  furniture.  The  loss  was,  by  the  terms  of  the  policy,  to 
be  paid  the  plaintiff,  P.  Poss.  The  ])roperty  insured  was  destroyed 
by  fire  on  October  19,  1878.  This  action  was  brought  upon  the 
policy  to  recover  the  insurance  money.  The  policy  provided  that  it 
should  become  void  '^  if  the  premises  become  unoccupied  and  so 
remain  for  more  than  thirty  days  without  the  assent  of  the  com- 
pany indorsed  thereon ;  or  if  it  be  a  manufacturing  establishment, 
running  in  whole  or  in  part  over  or  extra  time,  or  running  at  night, 
or  if  it  shall  cease  to  be  operated  without  special  agreement  in- 
dorsed en  this  policy." 

The  defendant  pleaded  to  the  declaration,  among  other  pleas,  that 
one  of  the  conditions  of  the  policy  was  that  it  should  become  void  if 
the  manufacturing  establishment,  the  property  insured,  shall  cease 
to  be  operated  without  the  special  agreement  of  the  insurance  com- 
pany indorsed  on  the  policy,  and  that  the  operation  of  the  said 
manufacturing  company  did  cease  without  the  assent  of  the  defend- 
ant. The  plaintiff  filed  to  this  plea  a  replication  that  the  manufactur- 
ing establishment  was  not  operated  by  reason  of  the  prevalence  of 
an  epidemic  of  yellow  fever  at  Chattanooga,  proclaimed  and  prevail- 
ing on  the  —  day  of  October,  1878,  and  from  the  —  day  of until 

it  was  consumed  by  fire,  and  that  before  it  ceased  to  be  operated  the 
agent  of  the  insurance  company  at  Chattanooga  had  left  the  city  to 
escape  the  epidemic,  and  plaintiff  made  unsuccessful  efforts  to 
ascertain  where  he  had  gone,  to  give  him  notice  that  the  operation 
of  the  factory  had  ceased,  and  to  procure  the  assent  of  the  insurance 
company  on  the  policy.  The  defendant  demurred  to  the  replication, 
assigning  as  causes  of  demurrer — 1st,  that  the  parties  had  made  no 
exception  in  the  contract  on  account  of  epidemics;  and  2d,  that  the 
replication  does  not  show  that  the  manufacturing  company  had  not 
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ceased  before  the  breaking  out  of  the  yellow  fever,  and  remained 
gtopped  for  more  than  thirty  days.  The  Circuit  judge  sustained 
the  demurrer.  Issue  having  then  been  joined  on  a  traverse  of  the 
|)lea,  it  was  agreed  by  the  parties  that  the  court  should  find  the 
ifisiie  in  favor  of  the  defendant,  it  being  admitted  by  the  plaintiff 
tiiat  said  factory  ceased  to  be  operated,  as  in  said  plea  alleged,  for 
eleven  days  prior  to  tlie  burning,  and  that  the  court  should  render 
judgment  accordingly.  It  was  further  agreed,  that  if  upon  appeal 
in  error  this  court  should  sustain  the  holding  of  the  Circuit  judge 
on  the  demurrer,  then  final  judgment  affirming  the  judgment  should 
be  entered;  but  if  the  court  should  be  of  opinion  that  the  ruling  of 
the  Circuit  judge  on  the  demurrer  was  erroneous,  then  the  judgment 
should  be  i*eversed  and  the  cause  remanded,  with  leave  to  the  defend- 
ant to  I'ejoin  and  plead  to  issue  on  said  special  replication,  and  for 
a  trial  on  all  the  issues  joined  in  the  cause.  The  Circuit  Court  found 
the  issue  on  the  particular  plea  in  favor  of  the  defendant,  upon  the 
admission  of  the  plaintiff  that  the  factory  ceased  to  be  operated, 
without  the  consent  of  the  defendant,  for  eleven  days  before  the  loss 
by  fire,  and  rendered  judgment  accordingly.  The  plaintiff  appealed 
in  error. 

The  second  cause  of  demurrer  is  clearly  not  well  taken.  The 
replication  sufficiently  avers  that  the  cessation  of  the  manufactory 
to  be  operated  was  by  reason  of  the  prevalence  of  the  yellow  fever, 
that  the  fever  was  proclaimed  and  prevailed  as  an  epidemic  in  Oc- 
tober, 1878,  and  so  continued  until  the  property  insured  was  con- 
sumed by  fire.  The  real  contest  is  over  the  first  cause  assigned, 
that  the  parties  had  made  no  exception  in  the  contract  on  account 
of  epidemics. 

The  point  which  the  parties  desire  to  have  determined  which  has 
been  argued  before  us  and  which  is,  though  inartificially,  made  by 
the  pleading,  is  whether  under  the  terms  of  the  policy,  a  temporary 
cessation  of  the  operation  of  the  chair  and  furniture  factory  of  the 
insured  by  reason  of  the  prevalence  of  the  yellow  fever  in  epidemic 
form  would  avoid  the  policy.  In  other  words,  whether  the  con- 
dition of  the  policy  that  it  shall  become  void  if  the  manufacturing 
establishment  insured  *^  shall  cease  to  be  operated,"  applies  only  to 
a  permanent  and  not  a  temporary  cessation  of  the  operations  of  the 
establishment.  And  we  are  very  clearly  of  the  opinion  that  the 
policy  contemplates,  in  this  connection,  only  the  permanent  ceasing 
to  be  operated.     The  language  is  "  cease  to  be  operated. "    If  the 
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letter  of  the  contract  be  aloue  looked  to,  the  cessatiou  of  work  on 
Sunday,  the  stoppage  of  operations  by  the  necessity  of  cleaning  oat 
the  boiler,  by  an  accident  to  the  machinery,  or  by  a  strike  of  the 
hands,  might  be  held  to  vitiate  the  policy.  Of  course  the  parties 
never  contemplated  such  a  construction  of  their  words,  nor  has  the 
argument  submitted  on  behalf  of  the  defendant  gone  to  that  length. 
But  if  a  temporary  cessation  to  operate  the  establishment,  by  reason 
of  these  and  other  common  occurrences,  would  not  avoid  the  policy, 
it  can  scarcely  be  successfully  maintained  that  a  temporary  cessation 
occasioned  by  the  visitation  of  providence  in  the  form  of  a  deadly 
epidemic  shall  have  a  greater  effect.  The  whole  clause  of  the  policy 
which  we  have  quoted  above  shows  that  the  parties  contemplated  a 
permanent  cessation  of  operations.  The  language  used  is  the  lan- 
guage of  the  insurance  company,  and  must  be  taken  most  strongly 
against  the  company  whenever  it  admits  fairly  of  two  constructions. 
It  could  never  have  been  intended  to  apply  to  a  ceasing  to  operate 
occasioned  by  the  usual  incidents  to  the  business,  among  which 
would  be  the  impossibility  of  procuring  operatives  temporarily  for 
any  cause.  The  clause  in  question  moreover  probably  exclusively 
applies  to  an  insurance  of  the  building  in  which  manufacturing  is 
carried  on,  and  not  to  an  insurance  of  the  boiler,  machinery,  etc., 
as  in  the  case  before  us. 

The  Circuit  judge  erred  in  sustaining  the  demurrer  to  the  repli- 
cation, and  the  judgment  must  be  reversed  and  the  cause  remanded 
for  farther  proceedings. 

Jr^dgment  reversed. 


BowBK  V.  Statb. 

(»  But.  45.) 

OHminal  iaw — fai$e  pretmuM-^  "ordinary  prudence^** 

Tbe  defendant  fidselj  lepreeented  to  B.,  an  ignorant  negro,  that  he  was  a 
practicing  phjalcian.and  that  he  had  lestoied  sight  to  a  blind  man ;  that  B.'a 
dwelUng-houae  waa  infected  with  poison;  tliat  the  poison  was  in  the  bed  of  B.'s 
grand-daoghter  (who  wae  then  and  there  lying  sick),  and  that  she  was  poi- 
soned, aod  that  he  conld  remove  the  poison  for  pay ;  whereupon  B.  paid  him 
money  to  remove  it.  Hdd,  false  pretenses,  althoagh  they  might  not  have 
been  credited  by  a  person  of  greater  pmdence  and  intelligence.  {8e$ 
noie,  p.  7S.) 
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/^ONVIGTION  of  false  pretenses.     The  opinion  states  the  case. 

B:  If.  Burrow f  for  Bowen. 
Attorney' Oe7ieral  HeishM^  for  State. 

Turkey,  J.  The  substantial  averments  of  the  indictment  are  : 
"The  plaintiff  in  error  represented  himself  to  be  a  practicing 
physician ;  that  he  had  restored  sight  to  Ned  Williams,  a  blind 
man ;  that  he  represented  to  the  prosecutor  his  house  and  residence 
were  infected  with  poison  ;  that  poison  Avas  in  the  bed  occupied  by 
the  grand-daughter  of  the  prosecutor ;  that  said  grand-daughter 
was  the  person  poisoned.  He  })roposed  to  find  the  poison  and 
remove  it  for  a  valuable  consideration  to  be  paid  to  him  by  the 
prosecutor ;  the  prosecutor  relying  upon  these  false  and  fraudulent 
representations,  and  believing  them  to  be  true,  paid  to  the  plaintiff 
in  error  the  sum  of  $22,"  etc. 

The  proof  is,  the  plaintiff  in  error  went  to  the  house  of  the 
prosecutor  in  company  with  a  confederate  and  said  he  was  a 
"Chickasaw  doctor,"  going  about  doing  good;  said  "somebody 
seems  to  be  sick  here;"  prosecutor  replied,  "yes,  my  grand- 
daughter ; "  plaintiff  in  error  looked  at  her  and  said  she  was  poi- 
soned, that  she  had  poison  in  her  bed,  etc.,  "but  you  do  not 
believe  it,  you  are  hard  to  believe  ;  I  will  show  you  how  a  person 
can  poison  another  without  coming  near  them."  He  took  a  hat 
and  put  it  on  a  table,  walked  back  to  the  back  part  of  the  room 
and  told  the  prosecutor  to  raise  the  hat  and  see  how  many  pieces 
of  paper  were  under  it ;  prosecutor  raised  the  hat  and  there  were 
none ;  plaintiff  in  error  told  him  to  put  the  hat  down  again,  he  did 
80,  and  was  told  to  look,  which  he  did,  and  found  four  pieces  of 
paper  under  it.  This  was  repeated,  and  the  next  time  three  pieces 
of  paper  were  found.     These  things  were  done  several  times. 

He  then  said,  there  is  poison  about  your  house  and  I  can  find  it, 
told  prosecutor  to  take  up  a  brick  out  of  the  hearth,  which  he  did> 
and  found  a  little  ball  mixed  with  hair.  Plaintiff  in  error  then  went 
to  the  bed  of  the  grand-daughter  and  asked  for  a  pair  of  scissors, 
told  the  grand-daughter  to  cut  a  hole  in  the  tick  and  feel  amongst 
the  feathers,  she  did  so,  and  found  a  ball  similar  to  the  one  found 
in  the  hearth  ;  the  prisoner  said  this  was  the  poison  in  her  bed  that 
was  affecting  her.     He  then  said  he  was  doing  good  among  the 
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colored  people  ;  that  he  had  five  hundred  cases  !  that  he  had  just 
been  over  to  see  old  Ned  Williams  and  had  cured  him  oi  blindness; 
the  prosecutor  knew  Ned  Williams  and  knew  he  was  blind.  The 
confederate  said,  ''  yes,  I  was  oyer  there  with  him,  and  Ned  Williama 
is  all  right.''  Prisoner  said  to  prosecutor,  ^'old  man,  you  have 
enenues ;  you  do  not  know  the  white  people  are  better  friends  of 
yours  than  the  colored  people ;  your  own  people  are  your  enemies  ; 
you  have  had  bad  luck,  haye  you  not  ? "  Prosecutor  said  he 
had  lost  his  wife  and  his  hogs.  Prisoner  said,  *^  yes,  your  wife  was 
poisoned ;  that  he  could  give  me  a  thing  that  would  tell  me  when 
my  enemies  were  about,  if  I  fed  it  and  talked  to  it  right ; "  prose- 
cutor asked  what  he  would  charge  ;  prisoner  said  ten  dollars,  which 
was  giyen.  Prisoner  then  took  out  a  bottle  filled  with  a  white 
fluid ;  the  bottle  had  a  rag  tied  to  one  side  of  the  neck,  a  small 
substance  in  the  rag.  Prisoner  said  this  is  a  '*  Jack,"  he  can  talk, 
you  will  have  to  feed  him  out  of  the  bottle.  The  way  he  talks  is 
by  knocking  three  knocks  for  yes,  two  for  no ;  he  asked  "  Jack  "  if 
prosecutor  had  enemies,  Jack  answered  yes,  etc.  Prisoner  told 
proeecutor  he  would  haye  to  cross  the  ten  dollars  with  two  for  luck, 
this  was  done ;  prisoner  said,  '^  old  man,  feed  Jack  and  talk  to  him 
right,  and  he  will  talk  for  you." 

Prisoner's  visits,  representations  and  legerdemaim  were  repeated 
until  he  had  obtained  $74. 

The  indictment  is  based  on  section  4701  of  the  Code,  the  act  of 
1829,  in  the  words  :  "  Every  person  who  by  any  false  pretense,  or 
by  any  false  token  or  counterfeit  letter,  with  intent  to  defraud  an- 
other,  obtains  from  any  person  personal  property,  or  the  signature 
of  any  person  to  any  written  instrument,  the  false  nuiking  of  which 
is  forgery,  shall  on  conviction  be  imprisoned  in  the  penitentiary 
not  less  than  three  nor  more  than  ten  years." 

The  prisoner  was  convicted,  sentenced,  and  has  appealed  to  this 
court. 

To  the  first  objection,  that  the  ayerments  of  false  pretenses  in  the 
indictment  are  negatived  thereby,  we  cannot  agree.  The  indict- 
ment, under  the  old  and  technical  rules  of  pleading  in  criminal 
causes,  might  be  subject  to  criticism,  but  not  so  under  tlie  present 
practice  in  Tennessee. 

It  contains  every  element  necessary  to  constitute  the  crime,  dis- 
tinctly notifies  the  defendant  of  the  offense  with  which  he  is  charged,. 
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and  clearly  negatives  the  truth  of  the  assigned  false  pretenses  upon 
the  credit  of  which  the  money  was  obtained. 

It  is  insisted  that  the  false  pretenses  complained  of  were  not 
such  as  would  be  credited  by  a  person  of  ordinary  caution.  We 
are  aware  that  such  language  is  used  in  some  of  the  cases  passed 
upon  by  this  court.  This  restriction  upon  the  operation  of  the  stat- 
ute is  not,  in  our  opinion,  authorized  by  its  language. 

The  object  and  purpose  of  the  law  is,  to  protect  all  persons  alike, 
without  regard  to  the  single  capacity  to  exercise  ordinary  caution, 
a  condition  of  mind  yery  difficult  of  definition,  and  certainly  of 
yery  different  meaning  under  the  yarious  circumstances  that  may 
surround  the  person  supposed  to  exercise  it.  Thus,  a  child  en- 
trusted with  a  watch,  money  or  other  valuable,  to  be  borne  to  an 
artificer,  merchant  or  friend  might  be  induced  by  the  most  flimsy 
and  self -apparent  falsehoods,  to  part  with  it ;  still,  if  these  repre- 
sentations were  of  a  character  to  secure  the  credit  of  the  child  and 
deprive  it  of  the  possession  of  the  goods,  however  absurd  such  rep- 
resentations might  seem  to  the  more  mature  and  experienced,  yet 
it  would  be  such  false  pretenses  by  one  person  to  another  as  deprived 
that  other  of  his  personal  property,  as  contemplated  by  the  letter  and 
spirit  of  the  law. 

A  man  of  the  country,  unacquainted  with  the  vices  incident  to 
a  city,  may  be  and  often  is  cheated  out  of  his  effects  by  tricks  and 
means  that  would  not  for  a  moment  deceive  him  who  was  accus- 
tomed to  the  society  in  which  such  things  so  frequently  occur,  al- 
though he  may  have  less  strength  of  mind  than  the  former. 

If  ^'  ordinary  caution"  is  to  have  its  influence  in  the  application 
of  the  law,  it  must  be  such  ordinary  caution  as  we  may  naturally 
and  reasonably  expect  to  exist  under  the  circumstances  and  condi- 
tions of  life  of  the  person  practiced  upon.  The  question  is,  what 
caution  is  he  capable  of  exercising  P 

The  main  object  of  the  law  is  to  protect  the  weak  against  the 
strong,  the  inexperienced  and  unsuspecting  against  the  experienced 
and  vicious. 

There  can  be  no  nile  of  law  caring  more  for  the  protection  of  the 
wise  and  cultivated  than  for  the  foolish  and  unlettered.  It  is  not 
required  that  one  should  exercise  more  caution  and  prudence  than 
nature  has  given  him.  Here  we  have  the  negro  who  has  but  recently 
had  conferred  upon  him  the  right  of  citizenship  ;  every  presump- 
tion is  that  he  is  ignorant;  we  know  he  is  naturally  superstitious. 
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and  it  is  apparent  from  the  whole  record  aud  almost  every  part  of 
it,  that  the  prisoner  had  completely  studied  his  nature  and  knew  ex- 
actly at  what  points  in  his  chai'aetcr  and  natural  disposition  to  at- 
tack him.  He  represents  himself  as  the  peculiar  and  cs})ecial  friend 
of  the  negro  race,  giving  his  whole  time  to  the  promotion  of  its 
welfare,  health  and  happiness,  and  to  prove  to  the  satisfaction  of 
iiis  intended  victim  the  truth  of  his  professions  of  i)ower,  he  resorts 
to  sleight  of  hand  performances,  and  executes  them  with  such 
adroitness  as  to  elude  detection  of  the  trick  hy  the  artless  negro, 
and  as  would  doubtless  have  eluded  the  most  enlightened.  These 
things  impressed  the  prosecutor  as  miracles  ;  he  at  once  gave  credit 
to  the  performer  as  inspired,  and  was  in  consequence  victimized. 

It  is  insisted  there  is  no  proof  showing  the  falsity  of  the  claimed 
superhuman  power  of  the  pretender,  and  thei*ef  ore  he  cannot  be  con- 
victed.- 

We  reply,  the  negative  is  not  susceptible  of  actual  proof,  but  is  of 
that  class  of  things  which  bears  to  the  intelligent  mind  the  convic- 
tion clear  and  conclusive  of  its  own  falsehood.  The  false  pretenses 
of  power  would  not  have  deceived  the  strong  or  cultivated  mind,  for 
the  reason  already  given,  but  that  they  did  deceive  an  ignorant  and 
superstitious  negro  is  as  certain  as  the  simplest  mathematical  demon- 
stration. 

The  negro  was  a  "  person'*  contemplated  by  the  law  ;  he  exercised 
such  ordinary  caution  as  nature  had  endowed  him  with.  He  re- 
quired proofs  of  the  impostor  as  to  his  capacity  to  perform  wonders, 
to  the  extent  of  drawing  from  him  the  complaint  that  lie  was 
hard  to  believe,  and  he  only  believed  after  frequent  repetitions. 

It  is  objected  that  the  prosecutor  stated  that  sometime  after  he 
was  victimized  he  went  to  see  Ned  Williams,  who  told  him  he  had 
not  been  restored  to  sight  by  the  prisoner,  etc.,  etc. 

The  &ilure  to  withdraw  this  statement  from  the  jury  was  error, 
for  which  we  are  constrained  to  reverse. 

Van  nr  tbb  Rbporbh.  —  On  the  otlier  hand,  in  r>)m.  ▼.  Orady^  13  Buth,  966;  S.  C,  81 
Am.  Bep.  IflS,  where  one  fimudulently  repreeented  that  he  owned  a  house  and  lot  free  from 
tDOombranoe,  and  procured  mon^  on  the  faith  of  such  representation,  when  in  fact  there 
was  a  mortgage  executed  by  him  on  record  against  the  property,  held,  not  indictable, 
because  the  party  had  the  means  of  detection  at  hand,  by  a  visit  to  the  clerk's  office.  The 
point  Is  very  briefly  considered,  and  the  decision  is  based  on  Wharton's  Criminal  law, 
f  219.    As  we  Shan  see,  that  section  ought  to  be  read  in  connection  with  •  1188. 

In  Ttmng  r.  JRng,  8  T.  R.  98,  KBrroir,  C.  J.,  in  defining  the  offense,  gave  **  ordinary 
eaudon  **  as  an  Ingredient;  but  Ashubsv ,  J.,  said:  **The  legislature  saw  that  all  men  were 
act  equally  prudent,  and  this  statute  was  passed  to  protect  the  weaker  part  of  mankind :" 
god  BffTi.F"i  J.  •  said :  **nie  Ingredients  of  this  offense  are  the  obtaining  money  by  false 
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pretenses,  and  with  an  intent  to  defraud."  In  QiULun  t.  TTIelrliam,  10  Ad.  ft  EI.8i» 
Dbiiiah,  C.  J.,  said  to  oounsel  aiigulug  that  the  fraud  must  be  such  as  to  impose  on  a  man 
of  ordinary  caution :  **  I  neyer  could  see  why  that  should  be.  Suppose  a  man  has  just 
art  enough  to  impose  upon  a  Tery  simple  person,  and  defraud  him,  how  is  it  to  be  deter- 
mined whether  the  degree  of  fraud  is  such  as  shall  amount  to  a  misdemeanor?  Who  is  to 
giTe  the  measure  f  But  the  decision  went  on  another  ground.  In  Reg.t.  WooUey,l 
Venn.  660,  the  pretense  was  by  a  secretary  of  an  Odd  Fellows  lodge  that  a  member  owed 
it  a  certain  sum,  greater  than  the  real  debt,  and  thus  got  the  excess  for  himself.  HtM  a 
legal  false  pretense.  Aldbbson,  B.,  said  :  *'  If  a  man  represents  as  an  existing  fact  that 
which  is  not  an  existing  fact,  and  so  gets  your  money,  that  is  a  false  pretense ;  for  instance, 
that  a  certain  church  has  been  built,  end  that  there  was  a  debt  still  due  for  the  building, 
when  there  was  no  debt  due,  that  would  be  a  false  pretense;  yet  the  matter  might  easily  be- 
inquired  into  and  ascertained.  Or  take  the  common  case :  The  prisoner  says  *  I  am  sent  by 
Mrs.  T.  for  a  pair  of  shoes.*  Is  not  that  a  false  pretense?  yet  inquiry  can  be  made,  and  after 
the  thing  has  happened,  usually  is  made,  and  the  falsehood  detected.*'  liord  Campbell  said  r 
**  It  seems  that  the  legislature  meant  to  prevent  such  gross  frauds  as  may  easily  b» 
perpetrated,  though  an  inquiry  might  easily  be  made."  **I  entirely  agree  with  the 
observation  of  Lord  DsmiAif  in  B.  v.  Wickham.*^  Erlb,  J.,  said  :  *'  It  was  once  thought 
that  the  law  was  only  for  the  protection  of  the  strong  and  prudent.  That  notion  has 
ceased  to  prevail."  In  Beg,  v.  Jewop,  7  Cox  C.  C.  300,  a  conviction  was  affirmed  whera 
the  prisoner  fraudulently  ofTered  a  £1  note  as  a  £5  note,  although  the  prosecutor  could 
read  and  did  not.  Lord  Campbell  said  :  *'  In  many  cases  the  party  giving  change  would 
not  look  at  the  note,  but  would  give  faith  to  the  representation  of  the  party  offering  it." 
So  in  Beg.  v.  OiZeit,  10  id.  41,  where  the  defendant  pretended  to  have  power  to  bring  back 
the  prosecutrix's  husband  over  hedges  and  ditches.  Erle,  C.  J.,  said :  "  The  pretense  of 
power,  whether  moral,  physical,  or  supernatural,  made  with  intent  to  obtain  money,  la 
within  the  mischief  of  the  law."  In  Beg.  v.  EnifiUh,  12  Cox  C.  C.  171,  a  conviction  waa 
sustained  where  the  defendant  falsely  represented  the  soil  of  a  field  to  be  fit  for  makings 
bricks  and  that  he  had  made  bricks  from  it,  although  the  prosecutor  himself  inspected  the 
field. 

In  People  V.  Johnaon^  13  Johns.  801,  the  ingredient  of  ** ordinary  caution"  was  in  a 
general  way  adopted  from  Lord  Kenton,  but  the  case  itself  showed  a  pretense  **"  veiy 
naturally  calculated  to  deceive  and  impose  upon  the  seller."  The  same  is  true  of  People 
V.  Hayties,  11  Wend.  567.  In  People  v.  Criesie^  4  Deu.  b25,  Jewett,  J.,  ahiter,  saidr 
"Though  it  may  be  difficult  to  draw  a  line  which  would  exclude  cases  where 
common  prudence  would  be  a  sufficient  protection,  stUl  I  do  not  think  it  (the  statute) 
should  be  so  Interpreted  as  to  include  cases  where  the  representation  was  absurd  or 
Irrational,  or  where  the  party  alleged  to  be  defrauded  had  the  means  of  detection  at  hand. 
The  object  of  the  statute,  it  is  true,  was  to  protect  the  weak  and  the  credulous  against  the 
wiles  and  stratagems  of  the  artful  and  cunning.  But  this  may  be  accomplished  under  an 
interpretation  which  should  require  the  representation  to  be  an  artfully-contrived  story 
which  would  naturally  have  an  effect  upon  the  mind  of  the  person  addresrod — one  which 
would  be  equal  to  a  false  token  or  a  false  writing  —  an  ingenious  contrivance  of  unusual 
artifice,  against  which  common  sagacity  and  the  exercise  of  ordinary  caution  would  not 
be  a  sufficient  guard."  In  People  v.  Stetson^  4  Barb.  151,  Matnard,  J.,  said  :  **  No  man 
could  suppose  that  he  could  procure  a  discharge  from  a  warrant  for  felony  by  delivering 
money  or  goods  to  the  officer  holding  the  warrant."  But  the  decision  went  on  another 
ground.  In  Pe*}ple  v.  WUiiame,  4  Hill,  0,  the  defendant  falsely  pretended  that  a  mortgagee 
was  about  to  foreclose,  and  thus  obtained  the  mortgagor's  signature  to  a  deed  The  court 
said  that  it  would  seem  that  in  attempting  to  defraud  another  he  had  himself  been  de- 
frauded. But  whatever  the  fact  is  in  this  particular,  there  can  be  no  doubt  that  an  exer- 
cise of  common  prudence  and  caution  on  his  part  would  have  enaUed  him  to  avoid  being 
imposed  upon  by  the  pretenses  alleged,  and  if  so,  the  case  is  not  within  the  statute."  On 
the  other  hand,  in  People  v  Sully,  6  Park.  142,  it  was  held  within  the  statute  falsely  and 
fraudulently  to  represent  that  a  mortgage  was  a  first  lien.  The  court  distinguished  the 
oommon-law  offense  of  cheating.  The  ooort  said  :  **  It  Is  not  necessary  that  the  pretense 
or  representation  should  be  such  that  common  prudence  or  ordinary  care  could  not  have 
guarded  against  it.   *   *    *   It  is  suflldent  if  it  be  such  (and  such  it  must  be)  that  if  trua 
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ft  would  naXanSly  and  according  to  the  motives  which  in  the  affairs  of  life  influence  the 
honest  mind,  directly  lead  to  the  result  alleged  All  men  are  not  equally  prudent  or 
cautious,  and  the  statute  was  passed  for  the  protection  of  the  weaker  and  more  credulous 
and  unsuspecting  part  of  mankind/'  The  Babcock,  WiUiams^  Stetson  and  Johnton  cases 
were  distinguished ;  Lord  Dknham's  observation  in  the  WUkham  case  was  approved,  and 
the  court  continued:  **The  character  and  nature  of  the  pretenses,  and  how  calcu- 
lated to  deceive  the  prosecutor,  the  prosecutor's  habits  and  mental  capacity,  are  all  proper 
to  be  considered  by  the  Jury  in  determining  whether  the  prosecutor  was  deceived  by  thera, 
and  whether  they  were  the  operative  cause  of  his  parting  with  his  property.  An  inexperi- 
enced youth  or  a  feeble  old  man  might  be  induced  to  part  with  his  property  by  false 
preienses,  particularly  if  made  by  a  person  in  whom  he  plaoed  mistaken  confidence, 
which  would  not  engage  the  attention  of  a  man  of  ordinary  sagacity  and  prudence,  and 
which  a  sharp  and  experienced  man  would  see  through  at  a  glance.  Which  stand  most  in 
need  of  the  protection  of  the  law?  and  is  not  the  law  made  for  the  weak?  Take  two 
men  of  *  common  prudence  and  sagacity/  and  the  ono  is  duped  by  that  which  would 
have  obtained  no  credit  from  the  other,  and  they  each  wonder  at  the  credulity  of  the 
other.'*  The  same  view  was  taken  by  the  chancellor,  in  PeopU  v.  Haynes^  14  Wend.  548| 
but  the  decision  wait  on  another  ground.  Tho  chancellor  inveighed  against  *^  leaving  the 
honest  and  unsuspecting  to  protect  themselves  as  they  may  against  tho  arts  and  deceptions 
of  those  who  intentionally  defraud  them  of  their  property  by  willful  and  corrupt  lying 
and  other  false  pretenses,  calculated  to  deceive  that  class  of  citizens  which  is  most  in  need 
of  the  protection  of  the  law.*'  Senator  Tract,  on  the  other  hand,  thought  this  **  not  only 
an  incorrect  but  a  mischievous  construction  of  the  statute,  which  proposes  to  protect 
property  from  loss  by  impositions  which  the  owners  can  easily  guard  against." 

Id  BonneU  v.  State,  64  Ind.  496,  the  prosecutor  parted  with  a  sum  of  money  to  the  de- 
fendant, a  stranger,  on  his  false  and  unsupported  representation  that  he  was  a  certain 
pendon.  Oeld^  not  to  warrant  a  conviction.  The  loss  **was  the  result  rather  of  his  own  negli- 
gence in  the  transaction  than  of  any  false  pretenses,"  etc.  In  Jon«8  v.  State ^  50  id.  478, 
there  was  a  false  pretense  of  agency  for  a  firm  in  another  State.  The  court  said  :  *  *  We 
think  the  pretenses  alleged  in  the  Indictment  were  sufficient  to  deceive  a  person  of  ordin- 
ary caution  and  prudence.  It  is  true  that  many  persons  would  not  have  been  deceived 
thereby.  They  might,  by  reason  of  their  long  experience  and  greater  shrewdness,  have 
detected  the  fraud,  or  having  their  suspicions  excited,  they  would  have  communicated 
with  the  firm  in  Cincinnati.  But  laws  are  not  made  for  the  protection  of  the  shrewd  and 
vigilant  business  man  only,  but  for  the  entire  community.  In  the  enactment  of  criminal 
laws,  the  legislature  adopts,  as  the  standard  of  intelligence,  neither  the  highest  nor  the 
lowest,  but  the  medium.  The  law  only  requires  the  exercise  of  ordinary  caution  and  pru- 
dence. Business  could  not  be  transacted  without  placing  confidence  in  the  representations 
of  persona  engaged  therein.  While  the  law  does  not  encourage  blind  confidence,  it  does 
not  expect  those  engaged  in  the  ordinary  affairs  of  life  to  possess  the  shrewdness  and  cun- 
ning of  the  practiced  detective.  The  question  therefore  is,  In  such  a  case  as  the  present,  what 
would  a  man  of  ordinary  intelligence  and  caution  have  done  under  the  facts  and  circum- 
stances surrounding  this  transaction?  Would  such  a  man  have  believed  and  acted  upon 
such  pretenses  ?   If  he  would,  the  case  Is  made  out." 

In  Slate  v.  JBstes.  46  Me.  150,  an  indictment  for  false  pretenses  as  to  a  watch  pawned  by 
the  prisoner,  alleged  that  he  represented  that  it  was  his  wife's,  but  did  not  allege  that  he 
represented  himself  as  authorised  to  pledge  it.  J7c2d,  bad  ;  *  *  if  the  pawner  Is  charge- 
able with  turpitude,  the  pawnee  Is  equally  so  with  stupidity.  The  government  cannot 
motect  the  one  nor  protect  the  other."  But  this  was  a  case  where  there  was  no  substantial 
fdse  pretense,  and  the  question  of  ordinary  prudence  as  to  a  false  pretense  did  not  arise. 

In  Slate  ▼.  liiOs,  17  id.  811,  the  court  say :  **  If  the  construction  should  be  narrowed  to 
cases  which  might  be  guarded  against  by  common  prudence,  the  weak  and  imbecile,  the 
mnal  victims  of  these  pretenses,  would  be  left  unprotected." 

In  State  v.  DeBart,  6  Baxt.  222,  the  defendant  falsely  pretended,  as  a  means  of  getting 
credit,  that  he  had  a  certain  quantity  of  property  in  his  ofllce  liable  to  his  creditors.  Hdd^ 
not  a  case  for  conviction.  *  *  Cbmmon  prudence  and  caution  upon  the  part  of  the  prosecu- 
tor should  have  required  him  to  resort  to  other  Information  as  to  these  facts."  But  la 
McOorkU  ▼.  StatCy  1  Cold.  S33  false  representations  of  agency  were  held  sufficient,  where 
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the  proflecutor  knew  the  defendant  bad  been  in  the  employment  of  the  alleged  princlpaL  In 
DdaniCy  ▼.  StaU^  7  Baxt.  t^  it  was  held  that  '*  there  should  be  something  In  the  nature 
of  the  transaction  itself,  to  show  that  a  person  of  common  prudence  and  caution  could  not 
haye  been  imposed  upon  thereby.**  But  on  similar  facu  to  those  in  Mc  Corhle  ▼.  Utate, 
there  was  the  like  holding. 

In  Com,  ▼.  Hennh  2S  Penn.  St.  238,  the  pretense  was  of  holding  a  warrant  for  the  arrest  of 
the  prosecutor's  daughter.  Held,  within  the  statute,  the  court  observing  **  Nor  is  it  less  a 
false  pretense  because  the  party  imposed  on  might,  by  common  prudence,  haye  ayoided 
the  imposition.'*    Citing  the  WoUcy  case. 

To  the  same  effect  Re  Qreenough,  81  Vt.  279;  Colbert  y.  StaU,  1  Tex.  App.  814. 

In  StaU  ▼.  Simpson,  8  Hawks.  920,  the  court  distinguish  the  North  Carolina  statute  from 
that  of  Georgia,  and  hold  that  there  must  be  some  contriixince  calculated  to  impose  on 
the  credulity  of  ordinaiy  men.  They  ssy  obUer,  "  eyen  that  statute  would  not  extend  to 
this  case,**  which  was  a  case  of  a  mere  naked  lie. 

In  Smith  y .  State,  55  Hiss.  513,  the  court  obsenred:  **  The  fifth  instruction  asked  for  the 
defendant  declares  that  no  conyiction  can  be  had  unless  the  pretense  was  such  as  would 
have  deceived,  and  was  likely  to  have  deceived,  a  man  uf  ordinary  prudence.  No  facts 
proven  warranted  such  a  charge,  nor  do  we  beUeve  the  principle  announced  a  sound  one, 
though  the  authorities  upon  it  are  conflicting.  The  statute  is  made  for  the  protection  of 
the  weak  and  unsuspecting  as  well  as  of  the  wary  and  cautious,  and  the  cheat  who  hns  de- 
fended his  victim  by  a  designed  and  fraudulent  misstatement  as  to  an  existing  fact,  should 
not  be  allowed  to  escape  punishment,  upon  the  ground  that  care  and  prudence  would  have 
protected  the  party  from  its  consequences.  It  may  be,  as  said  by  some  of  the  authorities, 
that  where  the  carelessness  is  so  gross  that  the  law  will  impute  consent  to  the  seller,  no 
guilt  would  be  hicurred.  2  Whart.  Cr.  Law,  gf  2128-2131  ;  Norton  v.  CommonioeaUh,  11 
AUen.  286.** 

In  People  ▼.  Pray,  1  Mich.  89,  the  requisite  of  common  prudence  was  discarded,  reject- 
ing the  doctrine  of  the  WilUame  case. 

In  Cotoen  ▼.  PeopU,  14  111.  848,  the  court  below  was  asked  to  chai^  that  common  pru- 
dence and  caution  were  essential,  but  refused,  and  said,  **  the  jury  will  consider  the 
evidence  that  complainant  was  a  farmer  and  knew  nothing  about  such  articles  "—a  watch 
This  was  sustained,  the  court  observing :  "  In  determining  the  criminality  of  false  pretenses 
used  by  the  prisoners^  it  was  uecessaiy  for  the  jury  to  consider  the  ability  or  capacity  of 
the  person  to  whom  they  were  addressed  to  detect  the  falsehood.  Should  an  article*  the 
essential  value  of  which  consisted  in  its  color,  be  offered  to  a  person  fully  possessed  of  the 
sense  of  sight,  and  with  every  opportunity  of  inspection,  wiUi  the  pretense  that  it  was 
white,  when  in  fact  it  was  black,  under  such  circumstances  the  false  pretense  might  be  very 
innocent  because  it  was  not  calculated  to  deceive;  while  the  same  pretense  made  to  a  blind 
person  would  be  calculated  to  deceive,  and  might  subject  the  party  to  punishment.** 

In  Burrow  v.  State,  12  Ark.  63^  the  pretense  was  that  there  was  a  conspiracy  to  seise  and 
deprive  the  prosecutor  of  a  slave,  by  means  whereof  the  prosecutor  was  induced  to  con- 
vey the  slave  to  the  defendant .  The  court  said:  "It  was  not  the  intention  to  convert 
every  fraud  which  might  fall  within  the  cognizance  of  a  court  of  equity  into  a  criminal 
offense,  and  to  protect  every  individual  from  the  consequences  of  his  own  credulity,  im- 
prudence  or  folly ;  but  it  was  desijrned  to  extend  no  farther  than  to  embrace  such  repre- 
sentations as  were  accompanied  with  circunistanc<>s  fitted  to  deceive  a  person  of  common 
sagacity  and  exercising  ordinary  caution.*'  Citing  the  Wmtams  case,  and  Senator  Tracy's 
observations  in  the  Haynes  case.  But  in  Johnmn  v.  State,  36  id.  242,  it  was  held  to  be  **  as 
criminal,  certainly,  to  defraud  the  unwary  and  unsuspecting  as  the  prudent  and  cautious,** 
and  the  ingredient  of  "ordinary  prudence  or  caution  "  was  rejected. 

In  State  v.  McConkey,  49  Iowa,  499,  the  court  said:  "  Appellant  complains  of  the  refusal  of 
the  court  to  give  the  following  and  like  instructions,  to  wit:  *  Before  you  ran  find  the  de- 
fendant guilty  you  must  find  that  Hurst  exercised  ordinary  prudence  and  diligence  to 
inform  himself  of  the  truth  or  falsity  of  representations  made  by  defendant  as  to  charac- 
ter, location,  number  or  description  of  the  lot  or  land  for  which  he  was  trading  with  the 
defendant . *  We  think  the  instructions  were  properly  refused.  The  defendant  took  Hurst 
to  a  locality  in  the  city  of  Des  Moines,  stepped  and  marked  off  by  stakes  at  the  comers  a 
jot,  represmted  that  he  owned  it,  proposed  to  sell  it  to  Hurst,  and  told  him  that  it  was  Id 
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0110,  bkxdc  two,  of  Van's  addition.  There  was  nothini^r  unreasonable  or  improbable  in  this 
refureeontation.  It  was  made  for  the  purpose  of  being  believed  by  Hurst,  and  defendant 
has  no  right  to  complain  that  Hurst  took  him  at  his  word  and  relied  upon  the  statement 
made  If  the  representation  had  been  absurd  or  improbable,  or  ilurst  liad  had  the  means 
of  detection  at  baud,  a  different  rule  might  prevail ;  but  no  examination  of  the  lot  would 
enable  Hurst  to  determine  that  its  number  was  not  that  representedf  nor  that  the  lot  bear- 
ing that  number  was  in  the  middle  of  Coon  river.  An  examination  of  the  town  plat  would 
be  neoeasary  for  this  purpose,  and  even  then,  without  the  fiossession  of  some  special  »kill 
and  knowledge  of  the  subject  one  would  not  be  able  to  locate  upon  Uie  ground  a  lot  described 
by  number  on  the  plat.    See  Whart.  Crim.  Law,  }§  21:28-9.*' 

In  State  v.  liontgomery^  56  Iowa,  196,  the  prosecuting  witness  had  been  defrauded  on  a 
railroad  Journey  by  the  defendant  and  an  accomplice,  who  were  strangprs  to  him,  by  the 
familiar  *^  conlldence  game  "  of  persuading  him  to  cash  a  worthless  check.  The  court 
said:  **  We  can  conceive  that  alleged  false  pretenses  might  be  so  frivolous  as  to  preclude 
the  supposition  that  any  person  could  be  misled  by  them  and  thereby  induced  to  part 
with  his  money.  But  this  is  certainly  not  such  a  case.  The  court  was  fiiUy  Justified  in 
submitting  the  question  as  to  whether  the  defendant  obtained  Frizxell's  money  by  the 
false  representations.  It  is  true  that  these  representations  were  not  such  as  would  prob- 
ably have  iBdaoed  a  shrewd  and  experienced  man  to  part  with  his  money.  The  criminal 
classes,  it  may  be  presumed,  do  not  usually  approach  such  men  with  such  methods.  But 
they  were  well  calculated,  we  think,  to  mislead  and  defraud  some  men.  At  all  events  it 
was  a  fair  question  for  the  Jury  as  to  whether  they  believed  that  Frizxell  was  defrauded  by 
them,  and  this  question  was  fairly  submitted.  If  FrizaeU  was  defrauded  by  the  false  pre- 
tenses, tb^  are  not  to  be  regarded  sa  frivolous  as  to  him.  *  *  ^  The  Jury  was  entitled 
to  eonsiderFrliBell*s  age,  etc.,  in  determining  whether  he  was  actually  misled  and  de- 
frauded. If  be  was  thus  defrauded  the  Jury  would  not  have  been  Justified  in  regarding 
the  false  pretenses  as  frivolous,  and  acquitting  upon  that  ground.  We  ought  certainly  to 
adopt  no  rule  which  should  make  the  young,  the  inexperienced,  and  the  half-witted,  the 
legitimate  prey  of  criminals.  The  defendant  complains  that  the  instructions  given  ignore 
the  idea  that  Friaell  was  bound  to  make  any  effort  to  learn  the  truth  of  the  statement 
made  to  him.  In  support  of  his  position  that  such  idea  should  not  have  been  ignored,  he 
dtes  SUiU  ▼.  Founa,  76  N.  C.  258.  In  that  case  the  court  said:  **  A  false  statement  that  a 
house  and  lot  are  unincumbered,  when  in  fact  they  were  subject  to  a  recorded  morlgsfre. 
is  not  a  false  pretense  within  the  meaning  of  the  statute,  because  the  party  defrauded  had 
the  means  of  detection  at  hand,  and  might  have  protected  himself  in  the  exercise  of  com- 
mon prudence.  But  that  case  bears  very  little  resemblance  to  the  case  at  bar.  In  that 
case  there  was  an  actual  borrowing  of  money,  and  a  lona  fide  intent,  dcubtlesA,  to 
repay.  Tlie  false  representation  went  merely  to  the  condition  and  value  of  the  security. 
In  the  case  at  bar  the  Jury  was  Justified  in  believing  that  the  borrowing  was  a  mere 
pretense  *' 

(A  wrong  reference  is  given  above.  Ilie  case  last  cited  states  no  such  doctrine,  and 
contains  no  such  language  ) 

In  Buekalete  v.  State,  II  Tex.  A  pp.  8.'>S,  the  false  pretense  was  that  the  prosecutor  had 
killed  the  defendant's  hog;  whereby  the  defendant  fraudulently  obtained  money  from  the 
prosecutor  to  settle  the  case.  The  court  said:  **In  Odhei't  v.  &7a/e,  this  court  said: 
'  There  has  been  a  conflict  of  opinion  as  to  whether  the  false  pretenses,  to  be  indictable^ 
should  be  such  as  would  necessarily  impose  upon  a  man  of  ordinary  prudence.  In  New 
York,  Pennsylvania,  Arkansas,  and  some  of  the  other  States,  it  has  been  held  that  a 
representation,  though  false,  is  not  within  the  ptatute  making  it  an  offense  to  obtain 
money  or  other  property  under  false  pretenses,  unless  calculated  to  deceive  personn  of 
ordinary  prudence.  In  Pennsylvania  and  New  York  such  is  no  longer  the  law,  it  being  now 
held  that  it  is  not  lesii  a  false  pretense  that  the  party  imposed  upon  might  by  common 
prudence  have  avoided  the  imposition.  We  think  thai  it  is  (Eenerally  received  bolh  in 
Bngland  and  the  United  States  as  the  law,  that  the  pretense  need  not  be  such  an  artificial 
device  as  will  impose  upon  a  man  of  ordinary  prudence  or  caution;  that  the  pretense  need 
not  be  such  as  cannot  be  guarded  against  by  ordinary  caution  or  common  prudence.'  1 
Tex.  Ct.  App.814.  But  even  though  ordinary  caution  and  common  prroence  are  nnt 
required  In  the  detection  and  avoidance  of  the  imposition,  yet  we  api>reheiiil  that  there  har 
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l>een  no  change  In  the  rule,  so  well  founded  in  common  nnee  and  law  that  'where  the 
pretense  is  abeard  or  irrational,  or  such  as  the  party  injured  had  at  the  vety  time  the 
means  of  detecting  at  liaud,  it  is  not  within  the  act.*  Comm.  ▼.  HuUhUon,  %  Pan.  (Fa.) 
Sel.  Gas.  909;  Comm.  v.  Hlckey^  id.  817;  Comm.  ▼.  Pouiaoru  id.  aaS.  In  the  case  before  us 
Cooper,  of  all  persons  in  the  worid,  best  knew  whetlier  he  was  guilty  or  not  of  Miifag 
Buckalew*8  hog.  Let  him  take  either  horn  of  the  dilemma.  If  he  was  guilty,  he  was  not 
deceived,  and  representations  could  in  no  wise  be  denominated  false  or  fraudulent.  If  he 
was  not  guilty,  then  he  must  have  known  that  fact  equally  as  well,  Nnd  no  statement  or 
representation  of  Buckalew  could  xwssibly  have  deceived  or  imposed  upon  him  with  regard 
to  that  matter.  Where  the  knowledge  of  a  fact  is  within  a  man's  own  breast,  he  cannot 
be  deceived  by  another  person's  falsely  representing  the  fact  to  him ;  he  knows  at  the 
Instant  that  the  statement  made  is  either  true  or  untrue." 

Mr.  Bishop  says  (S  Cr.  L. ,  §)  483,  486):  **  But  must  the  pretense  be  such  as  is  cakalated 
to  mislead  men  of  ordinary  prudence?  Some  of  the  other  cases  lay  down  the  doctrine  that 
It  must.  But  in  reason,  and  it  is  believed,  according  to  the  better  modem  authorities,  a 
pretense  calculated  to  mislead  a  weak  mind ,  if  practiced  on  such  a  mind,  is  Just  as  obnox- 
ious to  the  law  as  one  calculated  to  overcome  a  strong  mind,  if  practiced  on  the  latter." 
**  *  Practically,  it  is  impossible  to  estimate  a  false  pretense  otherwise  than  by  its  effect.  It 
Is  not  an  absolute  thing,  to  be  handled  and  weighed  as  so  much  material  substance ;  It  is  a 
breath  issuing  from  the  mouth  of  a  nuui,  and  no  one  can  know  what  it  will  accomplish 
eiccept  as  he  sees  what  in  fact  it  does.  Of  the  millions  of  men  on  our  earth ,  there  Is  not 
•one  who  would  not  be  pronounced  to  hold  some  opinion,  or  to  be  influenced  in  some  affair, 
in  consequence  of  considerations  not  adapted  to  affect  any  mind  of  ordinary  Judgment 
and  discretion.  And  no  man  of  business  Is  so  wary  as  never  to  commit,  in  a  single 
instance,  a  mistake  such  as  any  Jury  would  say  on  their  oath  could  not  be  done  by  a  man 
of  ordinary  Judgment  and  discretion.  These  facts  being  so,  plainly  a  court  cannot,  with 
due  regard  to  the  facts  of  human  life,  direct  a  Jury  to  weigh  a  pretense,  an  argument,  an 
Inducement  to  ckctlon,  in  any  other  scale  than  that  of  its  effect." 

Mr.  Wharton  says '2  Cr.  L.,9  1188):  *^The  prosecutor's  capacitiee  and  opportunities 
must  be  considered  in  determining  his  culpability."  '^The  question  of  carelessness  is  to 
be  determined  from  the  prosecutor's  standpoint.  To  obtain  from  a  Jeweller  money  by 
exhibiting  a  spurious  Jewel  might  not  be  within  the  statute,  while  it  would  be  within  the 
«tatute  for  the  Jeweller  to  offer  the  same  spurious  stone  to  an  ignorant  customer."  **  Qross 
carelessness  is  to  be  determined  by  the  capacity  of  the  prosecutor.  The  weaker  the  mind, 
the  less  stringent  the  rule." 

We  are  Inclined  to  think  that  no  test  of  ordinary  prudence  and  caution  should  be 
applied;  that  the  doctrine  of  contributory  negligence  is  no  more  applicable  than  in  a  case 
of  seduction.  At  all  events,  the  authorities  warrant  this  conclusion :  that  there  Is  no  hard 
and  fast  rule  derived  from  the  caution  of  prudent  men  or  the  average  prudence  and 
caution  of  mankind,  but  that  the  man  defrauded  must  be  Judged  by  his  capacity,  his 
opportunities  of  investigation,  and  the  ciroumstances.  We  do  not  think  any  negligence 
should  weigh  if  the  man  is  deceived ;  but  certainly  no  negligence  should  avail  onleas  so 
.gross  as  to  amount  to  an  apparent  consent. 
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Oriminal  law  —  larcetiy  —  doff, 

A  dog  Ib  Bubject  of  larceny,  where  personal  property  ia  defined  aa  "gooda 

and  chattela."    {See  noU,  p.  88.) 

INDICTMENT  for  larceny.     The  opinion  states  tlie  case.     The 
indictment  was  quashed  below. 

Aitomy-Oeneral  Ileiskell,  for  State. 

B.  M,  Burroughy  for  Brown. 

Sneed,  J.  This  case  presents  the  question,  whether  under  the 
laws  of  this  State  a  dog  is  the  subject  of  larceny. 

At  the  May  Term,  1876,  of  the  Criminal  Court  of  Shelby  county, 
the  defendant  was  indicted  for  stealing  a  dog  of  the  value  of  ten 
dollars,  the  property  of  the  prosecutor,  John  E.  Spicer.  The  court 
being  of  opinion  that  the  dog  is  not  the  subject  of  larceny,  on 
motion  quashed  the  indictment,  and  the  State  appealed. 

The  learned  judge,  in  thus  ruling,  has  but  reiterated  the  im- 
memorial doctrine  of  the  common  law  upon  this  subject,  and  such 
must  be  accepted  as  the  law  this  day  unless  it  has  been  abrogated 
by  statute.  The  common-law  doctrine  is  thus  given  in  the  early 
books :  "  As  to  those  animals  which  do  not  serve  for  food,  and 
which  the  law  therefore  holds  to  have  no  intrinsic  value,  as  dogs 
and  all  other  creatures  kept  for  whim  and  pleasure,  though  a  man 
may  have  a  base  pro^ierty  therein  and  maintain  a  civil  action  for 
the  loss  of  them,  yet  they  are  not  of  such  estimation  as  the  offense 
of  stealing  them  amounts  to  larceny."  4  Bl.  Com.  190 ;  Hale  P. 
C.  512  ;  1  Bish.  Cr.  Law,  §  787.  Thus  it  was  said  "a  man  may 
have  property  in  some  things  which  are  of  so  base  a  nature  that  no 
felony  can  be  committed  of  them,  as  of  a  bloodhound  or  mastiff.'' 
7  Coke,  18  a ;  Findlay  v.  Bear,  8  S.  &  R.  571 ;  4  B.  236  ;  12  H.  8, 
3  ;  18  id.  8,  2.  The  definition  of  larceny  at  common  law  and  under 
our  statute  is  the  same:  ^Hhe  felonious  taking  and  carrying  away 
the  personal  goods  of  another."  4  Bl.  Com.,  §  230;  Code  Tenn.,  § 
4677.  The  old  doctrine  of  the  common  law  was  abrogated  by  the 
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statute  of  10  Oeorge  III,  ch.  18,  which  made  the  stealing  of  dogs  pun-> 
ishable.  While  the  old  doctrine  prevailed  the  common  law  furnished 
the  general  examples  of  such  goods,  chattels  or  property  as  con- 
stituted the  subject  of  larceny,  and  from  this  category  the  animal 
in  question  was  excluded.  It  would  seem  difficult  to  give  a  sound 
reason  for  the  old  doctrine,  in  view  of  the  concession  that  dogs 
are  property,  and  of  the  indisputable  fact  that  they  arc  sometimes 
esteemed  of  great  value.  The  words  '^  goods  and  chattels "  at 
common  law  include  all  personal  ^iroperty  in  possession,  and  if  un- 
restrained in  a  will  they  will  pass  all  personal  property.  12  Coke,  1; 
Co.  Litt.  118  ;  1  Atk.,  ch.  182  ;  Williams  Ex'rs,  1014.  Thus  it  is 
said  that  *'  hounds,  greyhounds,  spaniels  and  the  like  are  capable 
of  being  transmitted  like  other  personal  chattels,  and  as  they  may 
be  valuable,  and  may  serve  for  both  profit  and  pleasure,  they  shall 
go  to  the  executors  and  administrators.  "And  why  not?  "  said  Mr. 
Justice  Doddridge,  "for  although  hounds,  greyhounds  and  spaniels 
be,  for  the  most  part,  things  of  pleasure,  that  hindereth  not  but 
that  they  may  be  valuable."  Went.  Off.  Ex.  143  ;  1  Williams  Ex'rs, 
591.  If  it  be  the  purpose  of  the  criminal  law  to  protect  the  property 
of  the  citizen  in  that  which  is  useful  and  valuable,  as  well  as  to 
punish  crime,  we  can  scarcely  characterize  a  doctrine  as  otherwise 
than  simply  arbitrary  and  without  sound  reason,  which  would 
exclude  from  the  protection  of  the  law  an  animal,  which  in  its 
varied  species,  is  possessed  of  so  many  elements  of  value  and  utility 
to  the  human  family.  But  as  we  have  said,  the  doctrine  of  the 
ancient  law  on  this  subject  is  still  the  law  here  unless  the  statute 
has  changed  it.  We  have  seen  that  larceny  by  our  law  is  the  felonious 
taking  and  carrying  away  the  personal  property  of  another.  The 
terms  "personal  goods "  and  "personal  property, *'  are  converfible. 
and  in  their  general  sense  mean  the  same  tiling.  The  words  "  per- 
sonal  property,"  by  our  statute  of  interpretation  mean  "goods  and 
chattels."  The  dog  is  personal  property,  and  if  of  any  value  is 
under  our  statute  the  subject  of  larceny.  There  is  a  conflict  of 
ruling  among  the  State  courts  on  this  subject.  The  Supreme  Court 
of  Alabama  has  decided  that  the  dog  is  not  the  subject  of  larceny, 
but  that  court  we  suppose  had  no  statutory  definition  of  "personal 
goods"  or  "personal  property,"  and  referred  to  the  common  law 
for  the  definition.  "  We  think  it  safest,"  says  the  court,  "  to  refer 
to  the  common  law  for  the  meaning  of  the  words  '  personal 
property '  as  used  in  the  statute,  and  that  law  declares  that  dogs 
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are  not  such  personal  property  as  is  the  sabject  of  larceny."  Ward 
Y.  Siaie,  48  Ala.  161 ;  s.  c,  17  Am.  Rep.  31 ;  Harrington  y.  MiU^^ 
11  Eans.  480 ;  s.  c,  15  Am.  Rep.  355.  In  the  ease  of  People  y- 
Campbell^  4  Parker  Cr.  386^  it  was  held  that  '^a  dog,  thougb 
property,  so  as  to  enable  the  owner  to  maintain  an  action  of  trespass 
for  an  unlawful  taking,  was  not  the  subject  of  larceny  at  the  common 
law,  but  under  the  proTisions  of  the  statute  declaring  all  personal 
property  the  subject  of  larceny,  an  indictment  for  stealing  a  dog 
may  be  sustained." 

We  need  not  go  Tery  far  for  a  sound  reason  for  this  holding,  and 
we  think  the  solution  of  the  question  in  this  State  also  depends' 
upon  the  statutory  definition  of  "property"  or  "personal  goods," 
as  used  in  our  Criminal  Code,  which  makes  the  felonious  taking- 
and  carrying  away  thereof  larceny.  A  dog,  if  he  have  an  owner^ 
is  personal  property,  and  if  of  any  yalue  is  the  subject  of  larceny^ 

Reyerse  the  judgment  and  remand  the  case  for  triaL 

Reversed  and  remanded  for  trial. 
McFarland,  J.,  dissented. 


Nan  BT  THB  BxPosiKB.  —Dogs  are  generallj  held  not  the  subject  of  laroeoj,  belns 
"hMe.*'  State  V. Holder,  SIN.  a  WT;  s.  cU  Am.  Bep.  517;  State ▼.  Iiymue,  26 Ohio  8t» 
400;  8.  c  20  Am.  Rep.  TTS  ;  Ward  ▼.  SiaU^  48  Ala.  161 ;  B.  C,  17  Am.  Bep.  81.  But  otbei^ 
wise  when  they  are  taa»d.  PtopU  t.  JfoJomy,  1  Park.  CM ;  Mofuor  t.  Jfeios,  1  McA.  68  ; 
a.  o.. 20  Am. Bap. 678,  ^« parte  Owiper, 8  Tex.  Ct.  App.489;  8.  o.,  80  Am.  Bep.  ISS ;  Har- 
rington T.  irOeB,  11  Kane.  480  ;  8.  a,  15  Am.  Bep.  856. 

In  MuOaly  ▼.  People*  86  N.  Y.  806,  the  cpurt  said :  "At  common  law  the  crime  of  laroeny^ 
could  not  be  committed  hj  felonioudj  taking  and  carrying  awaj  a  dog.  Whart.  Cr.  Law 
(4th  ed.),  S  1756 ;  4  BL  Com.  285;  1  Hale  PL  Cr.  510 ;  Coke's  Third  Inst  109.  And  yet  dogs: 
^were  so  far  regarded  as  property  that  an  action  of  trover  could  be  brought  for  their  con* 
▼anion,  and  they  would  pass  as  snoots  to  the  executor  or  administrator  of  a  decease<t 
owner.    Bac  Abr.,  Trover,  D.;  1  Wms.  on  Exrs.  (6th  Am.  ed  )  775. 

**  The  reason  generally  assigned  by  common4aw  writers  for  this  rule  as  to  g^^^^iiw^ 
dogs  is  the  baseness  of  their  nature  and  the  fact  that  they  were  kept  for  the  mere  whim. 
and  pleasure  of  their  owners.  When  we  call  to  mind  the  small  spaniel  that  saved  the  life^ 
of  William  of  Orange  and  thus  probably  changed  the  current  of  modem  history  (2  Motley'a 
Dutch  Republic,  308) ;  and  the  faithful  8t.  Bernards,  which,  after  a  storm  has  swept  over 
the  creaks  and  sides  of  the  Alps,  start  out  in  search  of  lost  travellers,  the  claim  that  the- 
natare  of  a  dog  is  essentially  base,  and  that  he  should  be  left  a  prey  to  every  vagabond 
who  chooflse  to  steal  him,  will  not  now  rei  eive  ready  assent. 

**  In  nearly  eveiy  household  in  the  land  can  be  found  chattels  kept  for  the  mere  whim? 
and  pleasure  of  the  owner,  a  source  of  solace  after  serious  labor,  exercising  a  reflnlng- 
and  elevating  influence,  and  yet  they  are  as  much  under  the  protection  of  the  law  as 
chattels  purely  useful  and  absolutely  essential. 

^  This  common-law  rule  was  extremely  technical  and  can  scarcely  be  said  to  have  had  a 
aound  basis  to  rest  on.  While  it  was  not  larceny  to  steal  a  dog,  it  was  larceny  to  steal  the- 
akin  of  a  dead  dog,  and  to  steal  many  animals  of  less  account  than  dogs.  Lord  Coke  in  his 
Institutes,  cited  above,  said:  'Of  some  things  that  be  /erce  naturte,  being  reclaimed^ 
felony  may  be  committed  in  respect  of  their  noble  and  generous  nature  and  courage, 
■erving  oh  vUob  solatium  of  princes  and  of  noble  and  generous  persons  to  make  them. 
fitter  for  great  employments,  as  all  kind  of  falcons  and  other  hawks,  if  the  party  that  steala-- 
ihem  know  they  be  reclaimed.* 
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Intheraigiiot  WlllUunI,  ttwisiiUMlegnuidlarcenytoitealaoliattely»liMdaltwdTe 
pence  or  upwards,  and  grand  laroeny  was  punisbable  by  death,  and  one  reaaon  hinted  at 
by  Lord  Cokb  for  holding  that  it  was  not  laroeny  to  steal  dogs  was  that  it  was  not  fit  that 
A  *  person  should  die  Cor  them;  ^  and  yet  those  ancient  law-givers  thought  it  not  unfit  that  a 
person  should  die  for  stealing  a  tame  hawk  or  falcon . 

'*The  artificial  reasoning  upon  which  these  rules  were  based  is  wholly  inapplicable  to 
anodem  society.  Tempora  mutantur  et  leges  mvUtniur  in  Ww.  Large  amounts  of  money 
jkre  now  invested  in  dogs,  aiid  they  are  lax^ely  the  subjects  of  trsde  and  trafllo.  In  many 
ways  they  are  put  to  useful  service,  and  so  far  as  pertains  to  their  ownership  ss  personal 
property,  they  possess  all  the  attributes  of  other  personal  property. 

"  If  the  common-law  rule  referred  to  ever  prevailed  in  this  State,  we  have  no  doubt  it 
has  been  changed  by  legislation.*' 

[That  "  personal  property  "  in  the  statute  of  laroeny  is  defined  to  mean  "  goods,  chat- 
tels.'* etc  ] 

**In  view  therefore  of  all  the  circumstances  to  which  we  have  alluded,  and  for  all  the 
reasons  stated,  we  are  of  opinion  that  the  law-makers  intended,  by  the  legislation  con- 
tained  in  the  Revised  Statutes,  to  change  the  common-law  rule  as  to  stealing  dogs,  if  it 
was  before  recognized  as  having  foroe  In  this  State ;  and  to  this  effect  are  the  only  Judicial 
decisions  upon  this  subject  which  have  been  rendered  in  this  State  so  far  as  they  have 
«ome  to  our  knowledge.  People  r,  MaUmy,  1  Park.  Cr.  508  ;  People 'v.  CampbeR,  4  Id. 
386;  see  also.  People  ex  rd.  LongweU  v.  SlcMaster,  10  Abb.  (N.  8.)  182. 

**Our  attention  has  been  called  by  the  counsel  for  the  prisoner  to  certain  decisions  in 
other  States,  which  tend  to  sustain  his  contention.  Findlay  v.  Bear^  8  S.  ft  K.  571 ;  Siate 
^.  Z^vmiw, 86  Ohio  Ht.  400;  8-  c,  20  Am.  Rep.  772  StcUe  ▼.  Holder ^  81  N.  C.  687;  s.  c,  81 
Am.  Bap.  617 ;  Ward  v.  State,  48  Ala.  161 :  s.  c,  17  Am.  Rep.  81.  But  so  far  as  those  cases 
announce  views  in  conflict  with  those  above  expressed,  we  are  not  disi>o6ed  to  follow 
them.**    FOLOBR,  Ch.  J.,  dissenting. 

In  Kntsman  v.  StaUy  77  Ind.  132,  under  a  statute  of  malicious  trespasss,  a  conviction  of 
Jdlling  a  dog  was  sustained.  The  court  held  that  a  dog  is  ao  animal  of  value,  inasmuch  as 
dogs  are  taxed. 


McCaLLUM   V.   JOBE. 
(9  Baxt.  168.) 

HfegotxabU  inttrument  —  ef>%de7iee  to  vary  indorser's  liabUUy  —  merger  —  eol^ 

lateral  ucurity, 

7he  defendant  indorsed  to  C.  a  promlsaory  note,  which  C.  afterward  indorsed  to 
the  plaintiff.  At  the  time  of  the  transfer  to  C.  the  note  was  secured  by  a  mort- 
•gmge  to  the  defendant,  and  C.  had  foreclosed  a  subsequent  mortgage  of  his  own 
<m  the  same  premises,  and  bought  in  the  property.  Held,  that  evidence  was 
•competent  to  show  that  it  was  agreed  between  the  defendant  and  C,  at  the 
time  of  the  transfer  of  the  note  to  C,  that  C.  was  buying  to  relieve  his 
property  of  this  incumbrance,  and  was  to  be  subrogated  to  all  the  defend- 
-ant's  rights,  and  that  defendant  was  not  to  be  in  any  manner  liable,*  and 
-also  hdd  tliat  there  conld  be  no  recovery  on  tlie  note,  as  the  debt  was  merged, 
the  transfer  of  the  note  carrying  the  mortgage  with  it. 

*  See  Owinge  v.  Baker  (54  Md.  88),  30  Am.  Rep.  858. 
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ACTION  on  a  promissory  note.  The  opinion  states  the  case.  The 
defendant  had  jndgment  below. 

Wilson  S  Bwrdy  for  complainant. 
Jamagifiy  for  defendant. 

Skeed,  J.  The  action  is  brought  npon  a  promissory  note  for 
$5,000,  executed  by  C.  Pfannensteihl  to  the  defendant,  S.  M.  Jobe, 
on  the  4th  August,  1866,  due  at  twelve  months  after  date  and  in- 
dorsed by  Jobe  to  W.  D.  McGallum,  February  21,  1870,  and  by 
him  to  the  plaintiff.  At  the  time  of  the  purchase  of  the  note  by 
W.  D.  McGallum  the  defendant  Jobe  had  a  mortgage  upon  valuable 
real  estate  in  the  city  of  Memphis  to  secure  it.  Upon  the  same 
property  W.  D.  McGallum  had  foreclosed  a  subsequent  mortgage  of 
his  own,  had  become  the  purchaser  himself,  and  was  in  possession 
under  a  deed  from  the  trustee.  The  verdict  and  judgment  below 
were  for  the  defendant,  and  to  reverse  that  judgment  the  plaintiff 
has  appealed  in  error. 

It  was  insisted  upon  the  trial  below  that  the  liability  of  the  de- 
fendant as  indorser  had  not  been  fixed  by  due  and  lawful  demand 
and  notice,  and  that  by  the  laches  of  the  plaintiff  in  this  respect 
the  defendant  had  been  discharged.  In  the  view  we  have  taken  of 
the  case,  this  question  may  well  be  ignored  and  pretermitted  in  the 
discussion.  We  may  concede,  for  all  the  purposes  of  this  decision^ 
that  the  demand  and  notice  were  proper,  regular  and  lawful,  but 
where  it  is  so  plainly  manifest  upon  the  merits  of  the  cause  that 
the  exact  legal  rights  of  the  parties  have  been  attained  and  the 
strict  law  of  the  case  administered  by  the  verdict,  we  are  forbid- 
den to  reverse  the  judgment  unless  in  some  manner  the  merits  of  the 
cause  have  been  affected  by  the  error  alleged.  It  is  alleged  as  error 
that  the  court  below,  over  the  objections  of  the  plaintiff,  admitted 
the  testimony  of  the  defendant  to  the  effect  that  when  he  sold  and 
indorsed  the  note  to  W.  D.  McGallum,  there  was  a  distinct  under- 
standing between  them  that  McGallum  was  buying  to  relieve  his  prop- 
erty of  this  incumbrance  upon  it,  and  that  the  defendant  was  in  no 
manner  to  be  held  liable  as  indorser,  but  that  the  transaction  was  un- 
derstood by  both  parties  as  a  substitution  of  McGallum  to  all  of  Jobc's 
rights  under  his  prior  mortgage,  which  as  a  matter  of  fact  was  a  full 
and  ample  indemnity  and  consideration  to  McGallum  for  his  outlay 
for  the  note.  This  fact  being  established,  it  is  most  clear  that  it  would 
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have  been  a  great  fraud  and  wrong  upon  the  defendant  to  have  en- 
forced against  him  the  collection  of  the  note,  when  McGallum 
had  already  been  fully  reimbursed  bj  the  rescue  of  his  estate  from 
the  valid  incumbrance  the  defendant  held  upon  it,  and  which  passed 
to  McCallum  by  the  transfer  of  the  note.  We  hold  that  in  such  a 
case  the  testimony  was  competent  and  was  properly  admitted. 

There  is  a  well-established  exception  to  the  rule,  that  parol  evi- 
"  dence  is  inadmissible  to  alter,  vary  or  impair  the  legal  effect  of  a 
written  contract  of  indorsement  such  as  this,  which  we  fully 
recognize.  As  between  the  original  parties  to  commercial  paper, 
or  others  having  no  superior  equities,  2)arol  evidence  has  always  been 
admitted  to  show  fraud,  want  or  failure  of  consideration,  or  that 
Jhe  enforcement  of  the  contract  according  to  its  legal  effect,  as 
'gathered  alone  from  the  writing,  would  operate  as  a  fraud  upon 
the  defendant.  And  we  ax)prehend  that  nothing  can  be  found 
in  our  decisions  that  upon  careful  scnitiny  conflicts  with  this  well- 
-established exception,  where  a  defendant  has  sought  to  bring  him- 
;self  within  the  exception.  The  rule  is  thus  strongly  stated  in  the 
^text  books:  '' Notwithstanding  the  general  rule  that  bills  and  notes 
cannot  be  contradicted  in  their  legal  effect  by  oral  evidence,  it  is 
well-settled  that  they  may,between  the  original  parties, be  impeached 
lor  illegality,  for  failure  of  consideration,  for  fraud,  for  want  of 
consideration,  or  by  showing  a  subsequent  agreement  varying  the 
original  contract,  or  waiving  a  portion  of  it."  Edw.  on  Bills,  141. 
*'  While  the  legal  effect  of  an  indorsement  may  not  in  general  be 
changed  by  parol  proof,  the  rule  does  not  exclude  proof  of  fraud 
or  want  or  failure  of  consideration."    Id.  295,  296,  297. 

Parol  evidence  may  undoubtedly  be  given  of  the  circumstances 
under  which  a  note  or  its  indorsement  is  made,  in  order  to  show  a 
Tvant  or  failure  of  consideration,  or  illegality  in  the  transaction,  or 
Xq  present  the  defense  of  a  fraudulent  appropriation  of  the  note  to 
^  purpose  to  which  it  was  not  intended,  or  to  establish  a  contempo- 
raneous agreement  as  to  the  mode  of  payment  which  has  been 
executed  in  satisfaction  of  the  debt.  Chitty  on  Bills,  69,  142: 
Duncan  v.  Oilhcrf^  5  Dutch.  521;  Oliver  v.  Phelp^y  Spencer,  180; 
1  Zab.  597;  Chaddoch  v.  Vanness,  35  N.  J.  517;  s.  c,  10  Am.  Eep. 
258.  These  rules  apply  as  between  the  immediate  parties,  or  subse- 
quent parties  without  superior  equities.  The  language  of  the  rule, 
Bays  a  late  text  writer,  implies  its  limitation,  for  it  does  not  extend 
to  exclude  evidence  offered  to  show  want  or  failure  of  consideration, 
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or  to  impeach  the  original  or  present  validity  of  the  indorsement 
on  the  ground  of  fraud.  Facts  may  always  be  proven  by  parol  that 
tend  to  show  that  the  enforcement  of  defendant's  liability  would 
operate  as  a  fraud.  1  Dan.  Neg.  Inst.,  §§  720,  722.  A  fine  illustra- 
tion of  the  exception  is  found  in  the  case  of  Hill  v.  Ely^  5  S.  &  R. 
366;  9  Am.  Dec.  376,  where  the  holder  handed  Hill  the  notes,  saying, 
"  Hill,  you  must  indorse  the  notes."  The  defendant  replied,  "  that  is 
not  our  understanding."  To  which  the  plaintiff  rejoined,  '*  they  are 
made  payable  to  you,  how  will  you  convey  them?  You  must  indorse 
them  that  I  may  collect  them."  The  defendant  then  said,  ^'  I  will 
indorse  them,  but  remember  that  I  am  not  to  be  responsible  for 
their  payment."  The  court  said  the  evidence  went  to  prove  a  direct 
fraud  in  obtaining  the  indorsements  or  their  perversion  to  a  use 
never  intended  —  a  fraudulent  purpose.  And  the  testimony  was 
held  properly  admitted.  But  aside  from  this  question  there  are 
ample  grounds  upon  which  this  verdict  may  be  sustained,  even  if 
we  concede  the  testimony  of  the  defendant  to  have  been  improperly 
admitted,  which  we  do  not.  When  McCallum  bought  his  note  the 
mortgage  of  the  defendant  Jobe  for  its  security  was  an  unquestion- 
able incumbrance  upon  the  land,  and  the  mortgage  is  conceded  to 
have  been  abundant  security  for  its  payment,  while  the  mortgagor 
and  maker  of  the  note  was  known  to  all  parties  to  be  utterly  insol- 
vent. Now  whatever  may  have  been  the  effect  of  Jobe's  indorse- 
ment in  imposing  upon  him  a  prima  facts  technical  liability  upon 
the  note,  it  is  manifest  from  the  testimony  of  McCallum  himself  and 
from  all  the  surrounding  circumstances,  that  McCallum's  para- 
mount object  in  buying  the  note  was  to  discharge  the  incumbrance 
and  relieve  his  property.  And  we  are  equally  well  satisfied  that 
Jobe,  having  full  knowledge  of  the  insolvency  of  the  maker  of  the 
note,  and  having  a  full  and  perfect  security  in  the  mortgage  for  the 
payment  of  the  whole  amount  of  the  note  and  interest,  would  not 
have  disposed  of  it  as  he  did  for  less  than  its  value,  losing  several 
years  of  interest  upon  it,  if  he  had  intended  that  in  addition  to  his 
investing  McCallum  with  all  his  interest  in  the  mortgage,  he  was 
also  to  be  held  personally  bound  on  the  note.  The  facts  of  the 
whole  negotiation  are  most  unimpeachable  witnesses  for  him,  and 
they  acquit  him  of  this  great  folly,  and  his  own  testimony  to  that 
effect  in  our  judgment  unquestionably  interprets  the  true  intention 
of  the  parties  in  the  transaction.  We  hold  that  there  is  enough  in 
the  case,  without  his  testimony,  to  show  that  it  cannot  be  possible 
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that  it  wafi  the  intention  of  the  parties  that  he  should  be  bound  for 
the  payment  of  the  note. 

It  is  developed  in  the  proof  that  Jobe's  remedy  under  the  mort- 
gage was  temporarily  embarrassed  by  an  injunction  bill  then  pend-^ 
ing  to  restrain  the  collection  of  certain  separate  interest  notes 
alleged  to  be  usurious,  and  the  true  solution  of  his  conduct  is  in  the 
fact  that  this  transaction  with  McCallum  was  the  shortest  and  best 
way  for  his  own  extrication  without  the  greater  sacrifice  of  a  pro- 
tracted delay  in  the  foreclosure  of  his  mortgage.  What  then  is  the 
legal  effect  of  this  transaction?  It  seems  to  us  that  the  authorities 
are  very  clear  to  the  effect  that  by  operation  of  law  the  debt  was 
extinguished  and  that  there  can  be  no  recovery  on  the  note.  In 
such  a  case  the  sale  of  the  note  carried  the  security  with  it,  and  no 
paper  title  is  necessary  to  invest  the  purchaser  with  all  the  benefits 
of  the  mortgage.  Cleveland  v.  Martin,  2  Head,  131.  It  would 
certainly  be  a  monstrous  anomaly  of  wrong  to  permit  McCallum  to 
be  first  reimbursed  for  his  whole  outlay  by  a  discharge  of  the  in- 
cumbrance upon  his  land,  and  then  to  be  paid  the  same  amount  by 
compelling  Jobe  to  pay  the  note,  the  former  being  doubly  indem- 
nified and  the  latter  losing  his  entire  debt.  The  law  scorns  an 
alliance  with  injustice  and  oppression,  and  perhaps  no  case  can  be 
produced  which  so  well  illustrates  the  obvious  justice  and  sound- 
ness of  the  principle  that  in  such  a  transaction  the  debt  is  merged 
and  extinguished  by  operation  of  law. 

In  support  of  this  view  we  cite  numerous  authorities  bearing  upon 
it  in  divers  aspects,  and  which  we  hold  to  be  decisive  of  the  case:  1 
HiU.  on  Mort.  236,  251,  375,  640,  543,  604;  Perry  on  Trusts,  318, 
361;  7  Humph.  127;  5  Cow.  202;  4  B.  Monr.  529;  34  Iowa,  392  ; 
Meig's  R.  62;  4  Johns.  43;  15  Mass.  486  ;  19  Johns.  325;  2  Wash. 
R.  P.  500  ;  6  Allen,  79  ;  Johns.  Ch.  128 ;  10  Paige,  255  ;  6  Yerg. 
116  ;  8  Mass.  493  ;  22  Pick.  394 ;  2  Col.  167  ;  9  Humph.  726 ;  20 
Penn.  St.  284 ;  14  Pick.  104 ;  3  Johns.  Ch.  53 ;  6  id.  417 ;  1 
Allen,  242 ;  18  Yes.  384 ;  20  Mo.  482 ;  20  Mich.  9 ;  6  Pick.  492 ; 
3  Cush.  564 ;  2  Barb.  Ch.  618 ;  51  111.  331 ;  51  N.  Y.  338 ;  10 
Paige,  595. 

Affirm  the  judgment 

Judgment  a  firmed. 
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OOPELAKD  y.   BOAZ. 

(BBazt  SB.) 

Ma/rrioff&^-nate  to  induce  w\ftt$  return, 

A  sole  exaeated  by  a  haeband  to  his  wife  liying  separate  from  bim  to  iadiioe 

ber  to  retara  eaoDotbe  eDioroed  by  tbe  wife.* 

ACTION  on  a  promissory  note.  The  opinion  states  the  case.  The 
plaintiff  had  judgment  below. 

Riehardgon  A  Andrews,  for  complainaiit. 

Laiia  dt  Marshall,  for  defendant. 

TuBNBT,  J.    The  suit  was  instituted  upon  the  following  note  : 
**  On  or  before  the  25th  day  of  December  next  I  promise  to  pay 

Thos.  BoaZy  trustee  for  my  wife,  five  hundred  dollars,  for  y^ue 

leoeiyed.    This  June  29,  1872. 

*' James  Copbland.'* 

It  appears  from  the  record,  the  plaintiff  in  error  and  his  wife  had 
separated,  and  the  note  sued  on  was  executed  to  induce  her  to  re- 
turn. 

The  court  struck  out  pleas  setting  up  these  facts  and  charged  the 
jury  the  consideration  was  sufficient.  In  both  of  these  rulings  the 
Circuit  judge  was  in  error.  The  relation  of  husband  and  wife  was 
in  nothing  changed  by  the  separation.  All  the  obligations,  moral 
and  legal,  still  rested  upon  them.  Vhe  parties  could  not  and  did 
not  by  the  separation  diminish  or  enlarge  their  respectiye  rights  and 
duties  under  the  law  regulating  the  relation  of  husband  and  wife. 

The  most  that  can  be  made  of  the  undertaking  here  will  not  carry 
it  aboye  the  grade  of  an  executory  contract.  A  promise  by  the 
husband  to  pay  to  the  wife,  or  to  another  for  the  benefit  of  the 
wife,  without  more,  is  a  nudum  pactum.  The  undertaking  con- 
trayenes  public  policy,  is  promotiye  of  separation  of  husband  and 
wife,  and  not  tolerable  in  law. 

Judgment  reversed. 
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WATKIN8  V.    WtATT. 
(9Bazt.  2B0.) 

Mortgage  of  crop  to  he  planted, 
A  mortgage  of  a  crop  to  be  planted  is  valid,  even  ••  against  erediloia.* 


QTJPPICIENTLY  reported  in  30  Am.  Eep.  63. 


Poteete  v.  State. 

(9  Baxt.  Ml.) 

Cfrimiinai  law —  efridonce — dying  deelaraHoM  of  teitnese. 
Djing  declarations  of  a  witness  as  to  a  homicide  are  inadmissible  in  OTidence. 

CONVICTION  of  murder  of  Jason  Fussell.     The  opinion  states 
the  point 

8.  W.  HawkinSy  J,  R,  Hawkifis,  and  Mile  Bright y  for  plaintiff 

Attorney-Oeiieral  ffeiskell,  for  State. 

Freeman,  J.  [Omitting  other  matters.  ]  The  next  question  is, 
whether  it  was  proper  to  allow  the  dying  declaration  of  Jno.  Poteete, 
who  was  engaged  in  the  difficulty,  and  was  killed  by  a  shot  from  one 
of  the  Andei'sons,  to  the  effect  that  he  fired  but  one  shot,  thus 
tending  to  fix  the  killing  of  Tussell  on  the  defendant  or  his  brother^ 
as  he  received  several  fatal  shots  from  some  of  the  parties.  We  find 
the  authorities  are  contradictory  on  this  question,  the  earlier  cases 
allowing  such  testimony,  even  in  civil  cases,  as  the  dying  declarations 
of  a  subscribing  witness  to  a  bond  or  a  will  that  the  papers  were 
forged.  See  1  Phil,  on  Ev.  232,  also  notes.  This  has  long  been  over- 
ruled, and  the  author  says,  p.  233:  ''That  dying  declarations  have 
been  limited  even  in  criminal  cases;  and  the  nile  is  now,  that  such 
declarations  are  generally  admissible  only  where  the  death  of  the 
declarant  is  the  subject  of  inquiry,  and  where  the  circumstances  of 
his  death  are  the  subject  of  his  dying  declarations."    The  learned 

*  To  same  effect,  HuU  v.  Hum  poet* 
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editors  of  Philips,  in  note  to  the  above,  says  that  so  long  as  such 
testimony  stood  on  the  idea  alone  that  the  situation  of  the  party^  as 
near  dissolution,  was  equivalent  to  the  obligation  of  an  oath,  no 
reason  could  be  given  why  such  declarations  should  not  be  received 
in  other  cases  as  well  as  that  of  homicide.  But  he  adds,  ''  on  the 
whole,  it  is  plain,  that  the  rule  is  one  of  policy  and  necessity  arising 
in  the  particular  case.  It  shall  not  be  allowed  to  the  offender  to 
commit  a  homicide,  and  by  the  same  act  put  to  silence  the  only 
witness  at  whose  mouth  he  may  be  condemned. '^  He  then  adds: 
**  Upon  this  view  it  has  long  been  settled,  by  a  series  of  cases,  that 
declarations  in  extremis  are  restricted  to  the  trial  for  the  identical 
homicide  which  occasioned  the  death  of  the  person  who  makes  the 
declaration." 

This  court,  in  the  case  of  Hudson  t.  State,  3  Cold.  359,  approve 
this  as  the  rule.  Upon  careful  reflection  we  can  see  no  reason  to 
depart  from  it,  nor  why  any  extension  of  the  rule  sliould  bo  made. 
Such  testimony  is  subject  to  many  objections  and  inherent  infirmi- 
ties. The  party  is  not  in  condition,  frequently,  to  give  calm 
attention  to  the  question  to  which  he  makes  his  statement.  It  is 
usually  made  in  the  presence  of  friends  whose  feelings  arc  excited 
against  the  other  party  against  whom  they  are  to  be  used,  and  who 
may  easily  direct  the  dying  man's  attention  to  the  jwints  in  the 
case  bearing  most  heavily  on  tlie  guilt  of  the  accused,  and  who  will 
most  naturally  leave  out  of  view  all  that  tend  to  a  different  view. 
The  accused  is  not  present,  and  has  neither  an  opportunity  to  make 
suggestions  or  call  attention  to  the  circumstances  in  his  favor,  nor 
to  cross-examine  to  show  inaccuracies  of  memory,  or  expose  bias 
from  i>as8ion  or  prejudice. 
•  In  view  of  these  considerations,  we  are  satisfied  the  nile  laid  down 
by  the  authorities  cited  is  the  sounder  and  safer  one,  and  that  the 
principle  on  which  the  admissibility  of  such  testimony  should 
mainly  rest,  is  the  one  stated,  of  policy,  and  to  prevent  the  party 
from  depriving  the  State  of  testimony  by  his  own  murderous  act. 
We  therefore  conclude,  there  was  error  in  the  admission  of  these 
declarations  of  John  Poteete  against  the  prisoner. 

[Minor  matters  omitted.] 

It  is  sufiScient  that  we  find  errors  of  law  against  the  prisoner.  It 
is  an  imperative  duty  to  correct  them,  and  remand  the  case  for  a 
new  trial,  which  is  done. 

Remanded  for  a  new  tried* 
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Riehaidflon  t.  Rke. 


BiCHABDSON  v.  BiCB. 

(»BAzt.  fl8D.) 

NegoUMe  Uutrument  •—  trantfnred  a»  ccUaleral  $eeurUjf, 

A  negotiible  note,  tnnBferred  bj  tbe  pajee  before  maturity  M  eollateial 
■eeoiitj  for  an  existing  debt  and  future  advanoea,  is  subject  to  equities 
between  maker  and  pajee  at  the  time  of  transfer.* 

ACTION  on  a  promissory  note.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

W.  F.  Postouy  for  plaintiffs. 
H.  71  Johnson^  for  defendants. 

Deaderick,  J.  Bice,  Stix  &  Go.  recoyered  a  judgment  in  the 
Circuit  Court  of  Crockett  county,  against  W.  B.  &  H.  H.  Bichard- 
son,  from  which  they  hare  appealed  to  this  court.  The  suit 
originated  before  a  justice  of  the  peace  upon  a  note  (executed  by 
plaintiffs  in  error  to  defendants  in  error),  and  was  payable  at  the 
office  of  Dickinson,  Williams  &  Co.,  and  seems  to  have  been 
indorsed  by  Bice,  Stix  &  Co.,  and  delivered  to  Dickinson,  Williams 
&  Co.,  and  by  them  transferred  by  delivery  to  the  Merchants  Na- 
tional Bank  at  Mempliis,  x\&  collatcnil  security  for  subsisting  indebt- 
edness of,  and  future  advances  to  be  made  to  Dickinson,  Williams 
&  Co.,  and  was  finally  transferred  to  the  Metropolitan  National 
Bank,  New  York,  for  whose  use  this  suit  is  now  prosecuted. 

The  defense  is,  that  the  note  was  paid  while  held  by  Dickinson, 
Williams  &  Co.,  to  them,  and  before  its  maturity.  Upon  the  trial 
the  defendants,  amongst  other  things,  requested  the  court  to  charge 
the  jury  that  if  the  defendants  paid  the  note  to  Dickinson,  Williams 
&  Co.  before  it  fell  due,  and  while  they  were  the  holders  of  it,  and 
before  its  transfer  to  the  Merchants  National  Bank  as  collateral 
security,  they  should  find  for  the  defendants.  This,  as  well  as  all 
the  other  requests  to  charge  several  other  propositions  submitted  by 
defendants,  the  court  refused,  stiying  to  tlie  jury  that  he  charged 
the  reverse  of  said  several  propositions.  After  the  jury  had  retired 
they  returned  into  court  and  asked,  '^  If  the  note  was  paid  by  the 

*To  nme  effect,  OraMfiitaA  t.  WMU  <8  Bast.  89, 85  Am.  Bep.  685,  and  note,  888. 
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defendants,  before  due  to  Dickinson,  Williams  &  Go.  while  they 
were  the  holders  of  it,  how  shoold  they  find  ? ''  The  conrt  in- 
6t meted  them  that  such  a  payment  would  not  exonerate  defendants; 
that  unless  they  made  the  jiayment  after  the  note  fell  due  and  be- 
fore it  was  transferred  by  Dickinson,  Williams  &  Co.  to  the  Mer- 
chants National  Bank,  the  payment  would  be  no  protection  to  them. 
In  the  case  of  Qosling  v.  Oriffin,  decided  at  this  place  November, 
1875,  Jackson,  special  judge,  delivering  the  opinion  of  the  court, 
it  was  held  that  the  maker  of  negotiable  paper  is  not  discharged  if 
before  its  maturity  and  after  ite  transfer,  eyen  as  collateral  security, 
he  make  payment  to  any  other  than  the  real  owner.  The  ease  of 
Vatierlien  v.  Howell^  5  Sneed,  441,  in  which  it  was  held  that  in  such 
case,  unless  the  holder  gave  notice  to  the  maker  of  the  transfer, 
such  payment  would  be  valid,  was  reviewed  and  overruled  ;  and  it 
was  held  ^^that  negotiable  i)aper  taken  as  collateral  security  for 
pre-existing  indebtedness,  before  maturity  and  before  any  equities 
exist  against  it,  must  stand  upon  the  same  footing  as  the  transfer 
of  over-due  paper.  The  holder  in  neither  case  is  considered  a  holder 
for  value  in  due  course  of  trade  under  the  law  merchant.  Both  are 
subject  to  all  equities  existing  at  the  time  of  the  transfer,  but 
neither  is  subject  to  defenses  arising  after  such  transfer." 

Following  the  authority  of  the  case  cited,  we  hold  that  it  was 
error  to  refuse  to  charge  the  law  as  requested  as  hereinbefore  stated, 
and  to  charge  the  jury  as  was  done  by  the  conrt,  in  answer  to  the 
question  submitted  to  the  court  by  the  jury.  The  judgment  will 
be  reversed  and  the  cause  remanded  for  a  new  trial,  under  proper 
instructions  to  the  jury. 

Judgmeni  reverted. 


Hbkdebson  v.  Oabdwelu 

(^Bazt.880.) 
Landlord  and  tenant —  emUementB, 

A  leuuit  imder  a  lease  for  an  indefinite  peiiod,  bat  which  was  terminated 
September  1, 1878,  having  sowed  a  crop  of  oats  in  November.  1872,  and 
harvested  it  in  Jane,  1^73,  had  plowed  in  the  stubble  in  the  latter  month, 
and  the  crop  was  growing  when  he  left,  in  November,  1873.  Held,  that  he 
coald  not  afterward  enter  and  harvest  that  crop.     {See  tiote,  p.  96.) 
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Hendenion  v.  Cardwell. 


uenaenion  v.  uaraweii. 

REPLEVIN.     The  opinion  states  the  case,     the  plaintiff  had 
judgment  below. 


W.  A,  Henderson,  for  plaintiff. 

L.  0.  Houk  and  T.  J.  Webb,  for  defendant 


McFarland,  J.  Tliis  was  an  action  of  repleyin  bronght  by 
Cardwell  to  recover  a  lot  of  oats.  The  facts  deposed  to  by  the 
plaintiff,  and  J.  B.  Hoxie,  witness  for  the  defendant,  are  that 
Hoxie,  as  agent  for  Dr.  Pearne,  rented  to  the  plaintiff  certain 
premises  near  Knoxville,  being  a  house  and  about  twenty  acres  of 
land.  The  plaintiff  says  he  rented  *'  at  twelve  dollars  and  a  half  a 
month,  payable  in  advance,  but  by  the  year,  in  the  month  of  March, 

1872,  and  remained  until  the  Ist  of  November,  1873.  I  expected 
to  keep  the  place  four  or  five  years  as  Dr.  Pearne  was  absent  from 
the  country  and  I  expected  to  keep  it  until  his  return.''  Hoxie  says, 
'^  he  rented  the  place  to  the  plaintiff  at  twelve  dollars  and  fifty 
cents  per  month,  the  renting  was  not  by  the  year  or  even  for  any 
definite  time.'* 

In  November,  1872,  the  plaintiff  proves  that  he  sowed  on  the 
land  a  crop  of  English  winter  oats  and  harvested  the  same  in  June, 

1873,  when  he  plowed  in  the  stubble  so  as  to  get  another  crop, 
which  was  the  custom,  and  the  crop  was  growing  when  he  left  the 
place,  November  1,  1873.  In  June  after  plaintiff  left  defendant 
cut  and  harvested  the  oats  for  which  the  suit  is  brought. 

Hoxie  was  offered  better  terms  by  the  defendant,  who  proposed 
to  take  the  premises  for  a  longer  lease,  and  this  was  the  reason  the 
plaintiff's  tenancy  was  terminated.  The  plaintiff  gave  up  the  prem- 
ises without  objection  and  made  no  mention  of  the  growing  oats 
crop,  and  none  was  made  by  Hoxie  to  the  defendant  upon  leaving. 
The  question  is,  do  these  facts  entitle  the  plaintiff  to  a  recovery? 

Tlie  argument  for  the  plaintiff  is  that  he  was  a  tenant  at  will^ 
and  liis  term  having  been  terminated  by  his  landlord,  he  was  en- 
titled to  the  growing  crop  as  emblements  and  free  egress,  etc.,  to 
cut  and  carry  the  crops  away.  The  general  principle  is  not  doubted. 
See  2  Bl.  Com.  12C.  But  if  the  plaintiff  was  a  tenant  from  year 
to  year,  as  liis  own  testimony  indicates,  he  would  not  be  entitled  tc 
the  emblements  after  the  year  which  terminated  his  tenancy. 
Though,  jis  the  judge  charged  in  this  case,  if  tlie  landlord  suffered 
the  tenant  to  hold  over  after  the  termination  of  the  first  vear,  tlie 
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presumption  would  be  that  the  tenancy  was  to  continue  for  another 
year,  and  if  the  landlord  terminated  the  tenancy  before  the  expiration 
of  the  second  year,  the  tenant  should  have  to  the  end  of  the  year 
to  remore  his  crops,  but  we  think  not  beyond  the  end  of  the  year, 
as  is  to  be  implied  from  the  judge's  charge.  For  in  a  case  of  ten- 
ancy from  year  to  year,  where  the  term  depends  upon  a  certamty, 
if  the  tenant  holds  to  the  end  of  the  year,  he  cannot  have  emble- 
ments unless  specially  reserved.  Broom's  Leg.  Max.  396.  And  so 
if  his  term  is  by  the  landlord  wrongfully  terminated  before  the  year, 
his  right  to  emblements  could  not  extend  beyond  the  year,  his  right 
in  this  respect  could  not  be  increased  by  the  termination  of  his 
tenancy  before  the  end  of  the  year. 

But  another  question  is  whether  the  crop  is  of  that  character 
secured  to  tenants  in  such  cases. 

When  the  tenancy  is  of  uncertain  duration  and  is  terminated  by 
the  landlord  after  the  crop  is  sown  but  before  it  is  severed  from  the 
freehold,  the  tenant  or  his  representative  shall  be  entitled  to  one 
crop  of  that  species  only  which  ordinarily  repays  the  labor  by  which 
it  is  produced  within  the  year  within  which  that  labor  is  bestowed, 
though  the  crop  may  in  extraordinary  seasons  be  delayed  beyond 
that  period.  But  he  is  not  entitled  to  all  the  fruits  of  his  labor  as 
such  right  might  be  extended  to  things  of  a  more  permanent  nature, 
such  as  trees  or  more  crops  than  one,  since  the  cultivator  very  often 
looks  for  a  compensation  for  his  capital  and  labor  in  the  produce  of 
successive  years.  Such  is  the  law  as  stated  in  Broom's  Leg.  Max. 
236  and  394. 

The  crop  claimed  in  this  case  is  ordinarily  an  annual  crop,  but 
the  plaintiff  harvested  the  first  year's  product  of  the  sowing,  and 
claims  a  second  year's  crop  of  the  same  sowing.  True  he  bestowed 
additional  labor  to  produce  this  second  crop,  but  aa  we  understand 
the  rule  as  above  stated  it  goes  no  further  than  to  give  to  the  tenant 
the  benefit  of  the  law  of  emblements,  so  as  to  secure  to  him  the 
benefit  of  the  annual  crop  sown  by  him  before  the  termination  of 
his  term.  If  this  second  annual  crop  of  oats  had  grown  without 
labor  by  the  plaintiff  he  would  not  have  been  entitled  to  it  after  the 
expiration  of  his  term,  as  he  had  already  harvested  the  crop  sown 
by  him,  and  the  additional  labor  bestowed  upon  it  does  not  change 
the  result.  The  crop  claimed  matured  in  1874  was  sown  in  Novem- 
ber, 1872.  Plowing  in  the  stubble,  we  think,  is  not  equivalent  to 
sowing  another  crop,  though  it  produce  the  same  result.  The  policy 
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of  the  rule  is  the  eucouragement  of  the  tenant  in  the  cultiyation 
of  the  soil  and  is  satisfied  by  giving  him,  after  the  termination  of 
his  term,  the  proceeds  of  his  annual  crop  sown  by  him. 
Let  the  judgment  be  reversed. 

Judgnieni  revered. 

Vxftm  BT  TBI  Rbpobtbr.  —  In  Reiff  ▼.  Reiff^  64  PsDn.  St.  184,  the  question  of  emblements 
Arose  ss  between  tenant  for  life  and  remainderman,  in  respect  to  grass.  The  court  said: 
**  At  the  time  of  her  death  there  was  standing  unout  on  the  premises  a  quantitr  of  mixed 
timothy  and  olover  grass,  a  quantity  of  grass,  part  meadow  and  part  timothy,  and  a 
quantity  of  timothy  ezcluslTely.  The  question  was,  was  this  grass  tmbLementB,  belonging 
to  the  tenants  of  the  deceased  owner  of  the  life  sotatof  The  vegetable  chattels  called  em^ 
blemenU  are  the  com  and  other  growth  of  the  earth  which  are  produced  annually,  not 
spontaneously  but  by  labor  and  industry,  and  thence  are  called  fnuiunt  iiidumtridleii.  The 
arrowing  crop  of  grass,  even  if  grown  from  seed,  and  though  ready  to  be  cut  for  hay,  cannot 
be  talcen  as  emblements;  because  as  it  is  said  the  improvement  is  not  distinguishable 
from  what  is  natural  product,  although  it  may  be  Increased  by  cultivation  (1  Williamson 
Executors,  070,  67S)."  The  court  below  said:  *'It  may  be  admitted,  that  Indian  com, 
wheat,  rye,  oats,  buckwheat  and  potatoes,  and  even  hemp,  Hungarian  grsas,  flax  and 
millet  are  included  among  the  emblements  that  do  not  pass  to  the  remainderman,  but 
these  are  aU  annual  products;  when  cut  the  root  dies.** 

In  Gmoea  V.  Weld,  5  D.  &  Ad.  lOB,  a  tenant  for  a  term  determinable  upon  a  life,  towed 
the  land  in  spring,  first  with  barley  and  soon  after  with  clover.  The  life  expired  in  the 
following  summer.  In  the  autumn  the  tenant  mowed  the  barley  together  with  a  little 
of  the  clover  plant  which  had  sprung  up.  The  clover  so  taken  made  the  bartey  straw 
more  valuable  by  being  mixed  with  it,  but  the  increase  of  the  value  did  not  compensate 
for  the  expense  of  cultivating  the  clover,  and  a  farmer  would  not  be  repaid  such  expense 
in  the  autumn  of  the  year  in  which  it  was  sown.  The  reversioner  came  into  poisession  in 
the  winter,  and  took  two  crops  of  the  same  clover  after  more  than  a  year  had  elapsed  from 
the  sowing.  HeUU  that  the  tenant  was  not  entitled  to  emblements  of  either  of  these  two 
crops ;  first,  because  emblements  can  be  claimed  only  in  a  crop  of  a  species  which  ordina^ 
rily  repays  the  labor  by  which  it  is  produced  within  the  year  in  which  that  labor  is  be- 
stowed ;  second,  even  if  the  tenant  was  entitled  to  one  crop  of  the  vegetable  growing  at 
the  time  of  the  cesser  of  his  interest,  this  had  already  been  taken  by  him  at  the  time  of 
cutting  the  barley. 

* '  Crude  turpentine  which  has  formed  on  the  body  of  the  tree,  and  Is  usually  known  as 
'  scrape,*  is  persona]  property,  and  belongs  to  the  person  who  has  lawfully  produced  It  by 
cultivation  StaU  v.  Moore,  11  Ired.  70.  It  is  an  annual  product  of  labor  and  industry, 
and  although  it  adheres  to  the  body  of  the  tree  it  is  not  a  part  of  the  realty.  The  turpen- 
tine crop  may  be  properly  classed  with  /ntcftut  <tidustHa/e8,  for  it  is  not  the  spontaneous 
product  of  the  trees,  but  requires  annual  labor  and  cultivation.  Upon  a  similar  principle, 
hops  which  spring  from  old  roots  have  long  been  regarded  as  emblements.  A  lessee 
of  turpentine  trees,  even  after  the  expiration  of  his  lease,  has  the  right  of  *  entry,  efress 
and  regress  '*  to  remove  the  *  away-going  crops  *  which  he  has  produced  by  his  labor,  pro- 
vided he  does  so  within  reasonable  time.**    Ijewie  v.  McNatt,  65  N  C.  63. 

In Stf.wftrt  V.  Dmiuhly,  9  Johns.  106,  Kent,  C  J.,  said:  '*The  common  law  has  estab- 
lished a  distinction  in  respect  to  this  very  subject  of  emblements,  between  the  right  to 
emblements  and  the  costs  of  ploughing  and  manuring  the  gn  mnd,  so  that  the  determination 
of  an  estate  at  wiU  would  give  to  the  lessee  his  emblements,  but  not  any  compensation  for 
these  improvements.  He  might  be  ousted  of  the  posflession  before  the  crop  was  in  the 
ground,  and  wholly  lose  the  expense  of  ploughing  and  manuring  the  land,  though  if  he 
was  ousted  afterw  ard  he  would  be  entitled  to  the  emblements.  *  *  *  Compensation  for 
preparinj;  the  ground  for  seed  is  not  an  indemnity  for  the  loss  of  the  crop,  which  includes 
the  loss  of  tlie  seed,  the  labor  of  sowing  and  nursing  it,  and  the  hopes,  to  the  laborer  and 
hi!«  family,  of  a  fniitful  harvest.    To  the  same  effect,  l*rice  v.  Pickett,  21  Ala.   (N.  S.)  741. 

See  generally,  Hee^Ur  v.  Sayre, 70  N.  Y.  180 ;  &  C,  96  Am.  Rep.  367. 
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Baohhan  y.  Rollbb. 

<9Baxt.  400.) 

LknUatimi — tiaiuteof-^aeknowUdfffnmU^  to  9trtmg$r, 

A  promiBe  to  a  BtimDger  to  pay  a  debt  barred  by  the  Btatate  of  limitatioiui  10 
odIj  available  where  it  was  intended  to  be  oonununicated  to  the  creditor.* 

ACTION  on  a  promissory  note.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

ItigersoU  d  JtobinsoHy  for  complainant. 
Haynes  dk  Vanee,  for  defendant. 

Skebd,  J.  The  action  was  upon  a  promissory  note,  executed 
31st  of  January,  I860,  by  the  defendant  to  the  plaintiff,  and  due  at 
one  day,  for  $2,791.73,  payable  in  *'  par  banknotes."  Underneath 
the  note  was  written  a  memorandum  by  the  holder  in  these  words 
and  without  signature:  **  Samuel  Bachman  is  bound  in  writing  to 
pay  the  above  in  gold  and  silver.     See  obligation." 

The  suit  was  instituted  on  the  1st  of  April,  1872,  and  two  verdicts 
have  been  had  for  the  plaintiff.  Among  the  pleas  originally  filed 
were  those  of  a  tender  and  the  statute  of  limitations  of  six  years  ; 
but  the  former  plea  was  abandoned  and  withdrawn,  as  appears  of 
record  and  the  defense  was  rested  on  the  statute  of  limitations,  to 
which  the  plaintiff  had  filed  the  replication  of  a  new  promise, 
which  issue  was  found  in  favor  of  the  plaintiff,  and  judgment 
rendered  accordingly. 

[Immaterial  matters  omitted.] 

These  immaterial  matters  out  of  the  way,  we  come  to  consider 
the  main  point  of  contention  in  argument  here  as  in  the  court  be- 
low ;  and  that  is,  whether  the  plaintiff  has  made  good  his  replica- 
tion of  a  new  promise  by  proof  of  such  an  acknowledgment  of  the 
debt  as  a  subsisting  obligation,  and  such  a  promise  to  pay,  express 
or  implied,  as  will  obviate  the  bar  of  the  statute.  It  is  insisted  on 
the  part  of  defendant,  that  if  any  such  acknowledgment  and  new 
promise  is  established  by  the  proof  at  all,  it  is  upon  the  testimony 
of  third  persons  to  whom  the  same  was  made,  and  not  to  the  plaint- 

*  See  AUen  ▼.  ColUn9  (70  Va  ISQ,  85  Am,  Bep.  410,  and  note,  417. 
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iff  or  his  agent.  And  there  is  much  force  and  plausibility  in  the 
argument  of  the  defendant's  counsel,  that  if  the  theory  of  our 
adjudged  cases  be  true,  such  an  acknowledgment,  if  it  is  to 
operate  at  all,  must  have  the  effect  of  creating  a  new  contract 
founded  on  the  old  consideration ;  that  sucli  a  contract  must  be  a 
bilateral  agreement  between  the  parties  themselves,  and  not 
between  the  defendant  and  a  stranger.  In  accordance  with  this 
Tiew  the  defendant's  counsel  requested  the  court  to  exclude  all 
promises  or  acknowledgments  made  by  the  defendant  to  any  other 
person  than  to  the  plaintiff  himself  or  his  attorney.  This  was  re- 
fused, and  promises  and  acknowledgments  to  divers  persons  other 
than  the  plaintiff  or  his  agent  were  permitted  to  go  to  the  jury. 
The  effect  of  all  our  adjudged  cases  upon  this  subject  is,  that  there 
must  be  an  express  promise  to  pay  or  an  admission  of  an  existing 
debt,  which  the  debtor  is  willing  to  pay.  Hunter  v.  StarkeSy  8 
Humph.  656  ;  Bdot  v.  Wynney  7  Yerg.  534;  Broddie  v.  Johnson,  1 
Sneed,  464;  BtUler  v.  Winiery  2  Swan,  91.  But  we  are  not  aware  that 
the  precise  question,  whether  such  a  promise  or  acknowledgment  to 
a  stranger  would  answer  the  requirements  of  the  law,  has  ever  been 
directly  adjudged  from  this  bench.  It  does  appear  however  that 
the  question  was  incidentally  adjudged  in  favor  of  the  plaintiff's 
view  in  the  case  of  I^ampson  v.  Frenchy  10  Yerg.  457,  where  the 
testimony  of  a  stranger  to  the  record,  having  no  agency  or 
other  privity  with  the  plaintiff,  so  far  as  the  case  discloses, 
was  permitted  to  testify  as  to  a  conversation  with  the  defendant  as 
to  a  promise  and  acknowledgment  of  a  subsisting  liability,  whicli 
the  court  held  conclusive  of  the  ease.  Whether  or  not  the  question 
was  presented  and  contested  upon  a  like  agreement,  as  in  this  case, 
we  are  not  advised.  It  was  broadly  held  in  many  of  the  earlier 
cases  on  the  subject,  that  such  an  acknowledgment  was  good 
whether  made  to  a  third  person  or  to  the  plaintiff  in  the  action.  5 
Earring.  380;  1  Ala.  225;  9  Wend.  897;  16  id.  477;  4Wooster,  319; 
21  Barb.  351;  4  id.  163;  6  id.  585;  4  Pick.  100;  16  Vt.  193;  1  H. 
&  O.  204;  7  Oa.  505;  4  Potter,  225.  But  many  other  cases  qualify 
the  doctrine  so  as  to  make  the  sufficiency  of  the  promise  depend 
upon  the  fact  whether  the  intention  appears  that  the  declaration  to 
the  stranger  should  be  communicated  to  the  creditor.  Wakeman 
V.  Shermany  5  Seld.  85;  2  Story  Eq.,  §  1521;  CoOeit  v.  FrazwTy  3 
Jones'  5q.,  89;  26  Ala.  433.  In  the  case  of  CoUett  v.  Fraxiefy  it 
^as  held  by  the  Supreme  Court  of  North  Garolina  that  where  a 
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person  on  his  death-bed  said  to  a  bystander  that  he  owed  a  certain 
sum,  which  he  named,  as  a  balance  for  certain  slaves  which  he  liad 
bought,  and  that  he  wished  it  paid,  it  was  held  a  sufBcient  acknowl- 
edgment of  the  debt  to  take  it  out  of  the  statute  of  limitations,  'd 
Jones'  Eq.  80;  3  Batt  Dig.  420.     This  is  consistent  with  the  more 
modem  rulings  on  the  subject,  as  it  was  manifest  that  the  debtor 
in  that  case  wished  and  intended  the  declaration  thus  made  in  ex- 
tremis for  the  benefit  of  the  creditor  and  to  be  communicated  to 
him.     And  it  is  said  in  the  learned  note  to  the  case  of  WhUcomb  v. 
Whititig,  1  Smith's  Lead.  Cas.  889,  that  an  exhaustive  review  of  alt 
the  authorities  shows,  that  most  of  the  cases  m  which  an  admission  to  ^ 
one  man  has  been  held  to  take  the  case  out  of  the  statute  in  favor  of 
another,  wiU  be  found  to  rest  on  this  ground,  or  on  that  of  the  exist-  - 
ence  of  such  a  privity  between  the  person  to  whom  the  declaration  * 
was  addressed  and  the  creditor,  that  what  was  said  to  the  former  - 
might  fairly  be  presumed  to  have  been  meant  to  reach  the  ears  anJ^ 
influence  the  course  of  the  latter.    Mounisiephefi  v.  Brooke,  3  B.  & 
Aid.  141;  dark  v.  Hbugham,  2  B.  &  0. 149;  BloodgoodY.  Brueti,  4 
Seld.  362;  Boans  v.  Oarey,  29  Ala.  99. 

We  hold  that  this  latter  doctrine  is  the  sounder  and  safer  of  the 
two,  upon  the  principle  that  the  new  promise  after  the  remedy  is 
barred  creates  a  new  contract ;  and  if  it  is  a  new  contract,  it  fol- 
lows as  a  logical  sequence  that  it  must  be  made  between  the  parties 
in  interest  and  not  between  the  defendant  debtor  and  an  utter 
stranger.  The  charge  of  the  court  on  this  point,  and  the  admission 
of  the  testimony  referred  to,  was  erroneous. 

Let  the  judgment  be  reversed  and  a  new  trial  be  awarded. 

Judgmefit  accorditigly. 


Wbbtxbk  Uniok  Telegraph  Oohpaky  v.  State. 

(9  Bazt.  fiOO.) 

IbxaUon  ~  teUgrt^h  Une. 

A  telegraph  line  is  taxable  as  real  estate,  alihoogb  H  has  paid  a  privilege  tax. 

fpHE  opinion  states  the  case.    The  plaintiff  had  judgment  below. 
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W.  S.  Mundatfy  for  plaintiff  in  error. 

McFarland,  J.  The  only  question  in  this  ease  is  whether  the 
line  of  telegraph  owned  by  plaintiff  in  cn*or  is  subject  to  State 
^nd  county  taxes  as  other  property  in  the  county  of  Sumner.  The 
general  question  to  be  decided  will  be  as  to  whether  telegraph  lines 
413  property  ai*e  now  subject  to  taxation  under  ourlaws,  this  paiticu- 
lar  case  being  brought,  as  we  understand,  to  test  the  question. 

By  the  Constitution  of  1870,  art.  2,  sec.  28,  all  property,  real, 
personal  or  mixed,  shall  be  taxed;  but  the  legislature  may  except 
such  as  may  be  held  by  the  State,  by  counties,  cities  or  towns,  and 
.used  exclusively  for  public  or  private  corporation  purposes,  and  such 
:a8  may  be  held  for  purely  religous,  charitable,  scientific,  literary  or 
^educational  pui*})ose8,  also  11,000  worth  of  personal  pro})erty  in  the 
Lands  of  each  tax-payer,  etc.  It  is  ordered,  all  property  shall  be 
taxed  according  to  its  value,  that  value  to  be  ascertained  in  such 
manner  as  the  legislature  shall  direct,  so  that  taxes  shall  be  equal 
-and  uniform  throughout  the  State."  By  the  act  of  March  24, 1875, 
it  is  enacted  in  pursuance  of  the  imperative  mandate  to  the  legis- 
lature, that  all  property  shall  be  taxed  with  the  exception  laid  down 
in  the  Constitution  s}X)cified.  By  the  Constitution  and  this  law  all 
proi)erty  with  the  exceptions  specified  is  to  be  taxed.  It  is  however 
to  be  taxed  according  to  its  value,  that  to  be  ascei*tained  in  such 
manner  as  the  legislature  shall  direct,  so  that  the  taxes  shall  be 
«qual  and  uniform  throughout  the  State.  The  only  question  then 
is,  does  the  system  under  which  the  value  of  our  property  is  to  be 
4)scertained  furnish  the  means  of  ascertaining  the  value  of  a  tele- 
^aph  lino  running  through  a  county  ?  if  so,  then  its  taxation  fol- 
lows as  a  matter  of  course.  It  is  property ;  it  has  a  local  situs, 
^hich  may  be  readily  ascertained  so  far  as  the  line  is  concerned,  is 
^affixed  to  the  soil,  and  its  cost  and  value  may  be  readily  ascertained, 
^ve  think,  with  approximate  certainty  sufficient  for  all  practical  pur- 
poses of  taxation,  absolute  certainty  in  value  and  equality  being  a 
thing  probably  unattainable  by  any  system. 

We  treat  the  telegraph  line  as  partaking  of  the  nature  of  realty,  in 
analogy  to  the  now  settled  doctrine  that  railroads  and  rolling  stock 
necessary  to  their  use  nmning  alone  on  their  tracks  are  so  treated. 
We  are  aware  that  this  is  not  strictly  within  the  definitions  of 
realty  as  found  in  the  ancient  common  law,  but  those  definitions 
were  formed  in  a  ruder  age  than  this  and  must  be  accommodated  to 
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the  advance  of  the  age  by  sound  analogies  as  demanded  by  the  exi- 
gencieB  of  our  diversified  development ;  with  this  assumption  we- 
look  to  the  act  of  1875,  March  23,  providing  for  the  assessment  and- 
collection  of  revenue^  to  see  if  this  property  may  faiily  be  assessed 
and  its  value  ascertained  for  taxation.  It  is  there  provided  for  the- 
election  of  a  tax  assessor  to  assess  and  list  all  the  real  estate  in  his: 
county.  He  is,  by  the  second  section  of  the  act,  to  prepare  a  list 
of  all  taxable  real  estate  in  each  civil  district  or  ward  of  his  county,, 
then  select  in  each  district  with  taxable  realty  worth  less  than  I20O 
by  last  assessment,  two  I'epufable,  prudent  and  discreet  frechT)lder8^ 
residents  therein,  who  being  sworn  impartially  to  perform  their 
duties,  in  connection  with  himself,  are  to  assess  and  value  all  such 
property  and  prepare  a  list  of  the  same.  Other  provisions  regulate 
mg  the  details  of  the  proceeding  need  not  be  noticed. 

We  think  it  clear  that  all  this  may  be  done  as  to  a  telegraph  line^ 
as  well  as  any  other  property  locally  situated  in  each  civil  district,  in- 
cluding instruments,  etc.,  attached  to  and  making  up  a  part  of  a 
complete  line  of  telegraph  fitted  for  use  as  such.  We  can  see  no 
need  for  the  legislature  providing  any  special  or  arbitrary  mode  for 
ascertaining  how  such  property  shall  be  assessed.  Nor  would  it  be^ 
proper  to  affix  any  arbitrary  valuation  upon  it.  Its  real  value  is  to  be 
ascertained  as  other  property  and  is  taxed  upon  the  same  principle* 
In  fact,  to  fix  any  arbitrary  mode  for  assessing  or  ascertaining  tho- 
value  of  property  of  the  kind  would  not  be  in  accord  with  the  spint 
of  the  Constitution,  as  probably  tending  to  make  an  arbitrary  resulta 
not  the  real  one,  that  is  the  true  value  of  the  property,  which  i» 
what  was  designed  by  the  Constitution.  The  same  principle  applies 
to  former  modes  of  assessment  before  the  act  of  1875  here  referred 
to,  the  particular  mode  of  ascertaining  the  value  by  a  general  asses- 
sor and  freeholders  being  the  only  essential  difference.  We  think 
this  the  best  solution  of  this  question.  We  cannot  assume  the  legis- 
lature have  failed  to  obey  the  mandate  of  the  Constitution  requiring 
all  property  to  be  taxed,  if  what  they  have  enacted  may  bo  made  to* 
reach  the  end  designated.  We  think  we  have  shown  that  our  law 
may  be  strictly  pursued  and  this  property  onerated  with  its  fair- 
share  of  the  burdens  of  government.  We  find  no  exceptions  in  its^ 
favor  —  none  in  fact  is  authorized  by  the  Constitution  or  by  the  act 
of  1875.  We  do  not  feel  called  on  to  make  one  in.  favor  of  this 
corporation  unless  compelled  by  law  so  to  do.  We  think  no  such, 
compulsion  exists.     This  company,  as  others  do,  pays  a  privilege 
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tax  on  priyilege  of  telegraphing,  of  four  mills  on  eyery  1100  in  gross 
reoeipts  by  the  act  of  1871.  This  however  cannot  afiFect  the  lia- 
bility of  the  property  owned  by  the  company  to  taxation  as  prop- 
erty. The  privilege  is  one  thing,  the  property  owned  by  the  party 
having  the  privilege,  another,  each  of  which  may  be  taxed,  the  one 
as  privilege  the  other  as  property,  according  to  its  value  as  pro- 
vided by  the  Constitution.  We  therefore  conclude  this  property  is 
subject  to  taxation  as  such.  As  to  the  privilege  tax  we  need  not 
exaqiine  the^liability  of  the  company  to  its  payment,  as  it  is  not  in 
•.  .•  -dnefation dn.tltis  cas6.':  •!:•'"'/!*:-:  *^  •  *  \ . 
*  *  *  )fot  tto  V^  deem  it  neceds&ry  *tib  examine  the  statute  to  see  if  the 
County  judge  has  pursued  precisely  the  proper  mode  of  assessing 
this  property  in  this  case;  we  settle  the  principle  and  the  details  can 
be  adjusted  by  counsel  in  the  judgment. 

Affirm  the  judgment. 

Judgment  affirmed. 

MoFablakd,  J.,  dissented. 
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.  CHmifial  km^faUe  prtten$e9'-  oUainmg  $aiitfactUm  ^  dM, 

Obtaining  saUflfactlon  of  one's  debt  due  to  another,  by  false  pretenses*  na 
monej  passing,  is  not  indictable.    {See  note,  p.  104.) 

CONVICTION  of  false  pretenses.  The  defendant,  owing  Thomp- 
son, and  Thompson  being  indebted  to  Mattingley  in  the  same 
amount  and  haying  the  money  to  pay  him,  the  defendant  by  false 
pretenses  induced  Mattingley  to  satisfy  Thompson's  claim  against 
the  defendant  by  giying  Thompson  credit  for  the  amount  and  taking 
from  the  defendant  a  worthless  mortgage  to  secure  it.  Ko  money 
passed. 

Ridouiy  CobUniz  and  Shapard,  for  appellant. 

C.  B.  Moore,  atlornetf-general,  for  State. 

Harrison,  J.  There  was  no  eyidence  that  the  defendant 
obtained  any  money  from  Mattingley.  Proof  that  by  the  false 
pretense  alleged  he  procured  the  satisfaction  of  his  indebtedness  to 
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Thompson  by  him,  though  sufficient  to  sustain  an  action  by 
Mattingley  against  him  for  money  lent,  was  irrelevant  to  the  charge 
in  the  indictment.  The  money  must  have  been  actually^  and  not 
merely  impliedly  or  constructively  obtained,  and  must  have  come 
into  the  defendant's  possession. 

Mr.  Bishop  says:     ''It  is  held  that  if  the  thing  obtained  is  not 
money,  or  other  article  within  the  express  words  of  the  statute,  but 
merely  a  credit  on  account,  which  may  bring  money,  the  substantive 
offense  is  not  committed."    2  Bishop  Grim.  Law,  §  480. 
\:'[:  /'E^e^sie^oad  iiistra^fetoq-lwtefl:  Igr  t^^  refused  by 

-   -'  %&e  ecurt^  waa  tlierofor€dari:ecd;;'fiaui  the  verdict  was  clearly  against 
the  evidence. 

[Minor  point  omitted.] 

The  judgment  is  reversed  and  the  cause  remanded  with  instruc- 
tions to  arrest  the  judgment. 

Reversed  afid  remanded. 

NoTB  BT  TBB  Rkpostbr.  »  The  flame  has  been  held  of  an  indorsement  on  a  promiiioiy 
note.  State  ▼.  Afoorc,  15  Iowa,  412.  To  aame  effect,  Aeg.  ▼.  MiagUtont  Dears.  515.  In 
OommonwedUh  ▼.  Harking^  128  Mass.  79,  it  was  held,  that  a  person,  who  by  false  and 
firaudulent  representations  obtains  the  consent  of  a  city  to  the  entry  of  a  Judgment  in  his 
fayor  against  it  in  an  action  then  pending,  and  the  payment  of  a  sum  of  money  by  the 
city  in  satisfaction  of  that  judgment,  cannot  be  convicted  of  obtaining  money  by  false 
pretenses.  Gray,  0.  J.,  Amis  and  Soulb,  JJ.,  dissenting.  The  court,  Oolt,  J.,  said: 
**  The  allegations  are,  that  an  agreement  that  judgment  should  be  rendered  was  obtained 
by  the  pretenses  used,  and  that  the  money  was  paid  by  the  city  hi  satisfaction  of  tliat 
judgment.  It  is  not  alleged,  that  after  the  judgment  was  rendered,  any  false  pretensea 
were  used  to  obtain  the  money  due  upon  It ;  and  even. with  JMaper  allegations  to  that 
eflrect^.j[t  has  been  held  that  no  indictment  lies  against  one  for  obtaining  by  sucJLjneMS  " 
^  Uiat  whicfi  is  Justly  "due  Elm*.    There  fs  no  legal  injury  to  the  party  who  so  pays  what  in 

' ]iaw  he  is  bound  to  pay.     CommnnweaUh  v.  McDuffy^  1£6  Mass.  487;  PeopU  v.  Zltomos,  8 

Hill,  180 :  Rex  y.  VTffKams,  7  C.  ft  P.  854.  A  judgment  rendered  by  a  court  of  competent 
jurisdiction  is  conduatye  evidence  between  the  parties  to  it  that  the  amount  of  it  Is  justfy 
due  to  the  judgment  creditor.  Until  the  Judgment  obtained  by  the  defendant  was  re* 
versed,  the  city  was  legally  bound  to  pay  it,  notwithstanding  !•  may  have  then  had 
knowledge  of  the  original  fraud  by  which  it  was  obtained  ;  and  with  or  without  snch 
knowledge  it  cannot  be  said  that  the  money  paid  upon  it  was  In  a  legal  sense  obtained  by 
false  pretenses,  which  were  used  only  to  procure  the  consent  of  the  city  that  the  Judg- 
ment should  be  rendered. 

*'  The  indictment  alleges  the  fact  of  a  Judgment  in  favor  of  the  defendant  which,  if  not 
conclurive  as  between  the  parties  to  this  criminal  prosecution,  is  i^  all  events  concluslye 
between  the  parties  to  the  transaction.  To  hold  that  the  statute,  which  punishes  criminally 
the  obtaining  of  property  by  false  pretenses,  extends  to  the  case  of  a  payment  made  by  a 
Judgment  debtor  In  satisfaction' of  a  Judgment,  when  the  evidence  only  shows  that  the 
false  pretenses  were  used  to  obtain  a  judgment,  as  one  step  toward  obtaining  the  money, 
would  practically  make  all  civil  actions  for  the  recovery  of  damages  liable  in  such  casea 
to  revision  in  the  criminal  courts,  and  subject  the  Judgment  creditor  to  proeecutlon 
criminally  for  collecting  a  valid  Judgment,  whether  the  same  was  paid  in  money  or 
satisfied  by  a  levy  on  property . " 

Souls,  J.,  dissenting,  among  other  things,  said  :  *'The  indictment  sets  forth  that  the 
defendant,  with  intent  to  cheat  and  defraud,  made  certain  false  representations  and  pre- 
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teases,  as  to  matters  within  his  knowledge  and  relating  to  existing  facts  as  well  as  to  past 
transactions,  concerning  which  neither  the  city  of  Lynn  nor  its  sgent  liad  the  means  of 
knowing  the  truth,  and  that  by  means  of  these  representations  and  pretenses,  the  city, 
beUeving  them  to  be  true,  was  induced  to  and  did  part  with  its  money  to  the  defendant.  It 
ftiither  sets  forth  that  the  defendant  received  the  money  by  means  of  the  faltte  pretenses, 
and  with  intent  to  cheat  and  defraud  the  city  of  Lynn,  and  that  the  several  representations 
and  pretenses  were  not  true.  It  therefore  cliarges  an  offense.  Comnumtpealth  ▼.  Httoper^ 
lOf  Mass.  549 ;  ComnumweaUh  ▼.  ParmtiUer,  ISl  id   854. 

"The  additional  allegations  as  to  the  consent  to  the  entry  of  judgment  and  the  satisfac- 
tion of  the  Jud^vaent  are  merely  a  narration  of  the  methods  by  which  the  parties  proceeded 
Id  paying  and  receiving  the  money,  and  are  wholly  unnecessary,  but  they  do  not  charge 
another  offense,  nor  make  the  indictment  bad  for  duplicity.  The  obtaining  of  the  money 
bj  fslae  pretenses  is  the  gist  of  the  offense,  not  the  obtaining  of  the  judgment.  ^* 

**A  judgment  is  ooncla<«lve  only  between  the  parties  and  their  privies,  and  strangers 
are  not  bound  nor  affected  by  it.  To  the  indictment  the  Conmionwealth  is  a  party,  but  waa 
a  stranger  to  th»  action  between  the  city  of  Lynn  and  the  defmidant,  in  which  the  judg- 
ment was  recovered.  That  judgment  is  therefore  no  evidence  against  the  Common- 
wealth that  the  defendaitt  was  entitled  to  recover  any  thing  of  the  dty.  It  has  no  bearing 
on  the  case  at  bar,  except  as  being  a  part  to  the  machinery  employed  In  obtaining  the 
money  wrongfully.  Its  existence  is  no  bar  to  prevent  the  Commonwealth  from  showing, 
in  Its  prosecution  of  crime,  that  it  and  the  money  were  obtained  by  false  pretenses.  To 
bold  otherwise  would  be  to  provide  a  shield  for  the  criminal  In  his  own  crime.  There  is 
nothing  In  this  view  of  the  law  which  conflicts  with  the  decision  In  the  recent  case  of 
Commonwealth  ▼.  MeDuffy^  126  Mass.  497.  It  was  there  held  ^that  one  whp  obtainaxmlx  wha& 
is  due  him  by  fUse  pretenses  commits  no  punishable  offense.  It  was  not  held  thai  the 
T^Smmon wealth  Was  estopped  to  prove  the  truth.  I^a  judgment  to  which  it  was  not  a 
party.  The  general  doctrine,  that  only  parties  and  privies  are  oonduded  by  a  judgment, 
la  too  familiar  to  require  the  citation  of  authorities  in  its  support.  An  application  of  it 
peenUarty  pertinent  to  the  CMd  at  bar  was  niade  In  2Xiche«  fl/ Jir<ii0iton*«  case,  iO  HoweU^ 
tkTr.a6&'* 


8t  Lovi8»  L  M.,  AKD  S.  R.  R.  GoMPAinr  t.  Oaktbbll. 

(87  Ark.  019) 

MugUffenee  ^cinUribtOory  -^jumping  from  momng  train, 

A  pMBODger  OQ  a  railroad  train  was  aroused  at  10  o'clock  at  nlgbt  bj  the 
condaetor,  and  informed  that  bis  station  was  reaebed,  and  told  by  blm  and 
the  brakeman  to  hurry  and  get  off.  Tbe  train  moving  very  slowly,  he  step- 
ped off,  and  as  the  train  had  overshot  tbe  platform,  he  fell  and  was  injiired. 
Hdd^  that  an  action  therefor  was  maintainable.* 

ACTION  for  personal  injury  by  negligence.     The  bead  note 
states  the  facts.    The  plaintiff  had  judgment  below. 

Odo.  H.  Bentofiy  and  Dodge  <£  Johnson,  for  appelluut. 
W.  R.  Coody,  for  appellee. 

•8se  Com.  v.  BvtiUm  Jt  Mains  Ba4lroad  (Itt  Hais.  60(9«  87  Am.  Bep.  88S,  and  note,  8M. 
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Harrison^  J.  It  was  clearly  the  duty  of  those  m  charge  of  the 
defendant's  train,  upon  its  arrival  at  Knoble,  to  stop  the  same  op- 
posite the  platform,  that  the  plaintiff  might  get  off. 

On  the  other  hand,  it  may,  as  a  general  proposition,  be  said,  that 
it  is  imprudent,  and  a  want  of  proper  care,  to  alight  from  a  train 
while  it  is  in  motion  ;  but  whether  it  was  so  in  a  particular  case 
must  depend  ui)on  the  circumstances  under  which  the  attempt  was 
made.  Crismf  v.  Passenger  Railway  Co,y  75  Penn.  St.  83.  It 
would  not  be  &o  if  the  train  was  moving  so  slowly  that  no  damage 
could  be  reasonably  apprehended. 

But  though  in  fact  it  may  be  hazardous,  a  passenger  who  does 
80  at  the  instance  or  direction  of  the  conductor  or  other  employe 
in  the  management  of  the  train,  on  whose  opinion  or  judgment  in 
the  matter  he  has  the  right  to  rely,  and  where  the  risk  or  danger 
was  not  apparent,  cannot  be  chargeable  with  negligence.  FiUr  v. 
New  York  Cetitral  R.  R.  Co.,  49  N.  Y.  47 ;  s.  c,  10  Am.  Rep. 
327  J  Lambeth  v.  North  Car.  R.  R.  Co.,  66  N.  C.  499 ;  s.  c,  8 
Am.  Rep.  508  ;  Whart.  on  Neg.,  §  371. 

It  would  seem  that  the  train,  when  the  plaintiff  attempted  to 
jump  upon  the  platform,  was  moving  very  slowly,  as  the  conductor 
testified  that  after  he  fell  it  moved  only  fifteen  or  twenty  feet  be- 
fore it  stopped  ;  and  that  the  direct  or  immediate  cause  of  the  ac- 
cident was  that  it  had  too  far  passed  the  platform,  when  he  leaped 
from  the  car,  for  him  to  reach  it. 

There  was  no  evidence  that  he  knew  that  there  was  any  risk  or 
hazard  in  the  attempt  to  get  off,  or  of  any  want  of  care  in  him,  or 
of  any  negligence  on  his  part  which  contributed  to  the  accident ; 
but  it  was  proved  that  he  was  told  by  the  conductor  and  brakesman 
"  to  hurry  and  get  off,  the  latter  telling  him  also  that  they  were 
in  a  hurry,  and  that  he  was  urged  by  their  impatience  to  make  the 
attempt. 

We  can  see  no  objection  to  any  of  the  instinictions  the  court  gave 
the  jury.  Those  in  relation  to  the  question  of  negligence  are  in 
strict  accordance  with  the  views  above  expressed. 

[Other  matters  omitted.] 

JudgmefU  afirmed. 
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nthtrm^^oiheiiM^nUmarof  ehaUeli  and dtfatUting  jmrehater  €f  land. 

The  plaintiff  leased  to  L.  an  engine  and  boUer,  with  n  privilege  of  parcliaae. 
L.  affixed  them  in  npennanent  manner  to  land  of  the  defendant  in  pomoMlon 
of  L.  nnder  n  contract  for  parehaae.  The  contract  provided  that  if  L.  failed 
to  perform,  all  tools  and  machinery  pat  on  the  land  by  him  slioald  belong 
to  the  defendant.  The  plaintiff  knew  that  the  engine  and  boiler  were  to  be 
affixed  to  the  land,  bat  did  not  know  of  this  agreement  respecting  fixtnres. 
L.  failed  to  perform.  Held^  that  the  plaintiff  ooald  recover  the  engine  and 
boiler  or  their  valae  from  defendant.* 

ACTION  for  the  possession  or  value  of  an  engine  and  boiler. 
The  opinion  states  the  case.    The  defendant  had  judgment 
helow. 

Oearye  O.  Blanchard,  for  appellant. 

(?.  /.  Carpenter,  for  respondent 

Boss,  J.  This  is  in  an  action  to  recoTer  the  possession  of  a  certain 
gteam  engine  and  boiler,  or  their  value.     The  case  comes  up  on  the 
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judgmeut  roll,  and  from  the  fiudings  it  appears,  that  on  the  19th  of 
July,  1877,  the  plaintifif,  being  the  owner,  leased  the  property  to  one 
Lampson,  for  the  period  of  two  months  from  the  Ist  of  August, 
1877,  the  latter  to  pay  for  its  use  1283.25  on  the  1st  day  of  Septem- 
ber, and  a  like  sum  on  the  1st  day  of  October,  1877,  with  the  right 
on  the  part  of  Lampson  to  purchase  the  property  from  the  plaintiff 
for  one  dollar,  in  the  event  he  should  keep  all  the  covenants  of  the 
lease,  but  ''  until  then,  he  should  have  no  right,  claim,  or  interest 
in  or  to  said  property,  except  as  lessee,  and  subject  to  the  conditions 
of  said  lease."  Among  the  covenants  of  the  lease,  was  one  to  the 
effect,  that  in  the  event  the  lessee  should  fail  to  keep  any  of  them, 
the  plaintiff  should  therereupon  have  the  right  to  retake  the 
property.  At  the  time  of  making  the  lease,  the  plaintiff  knew  that 
the  engine  and  boiler  were  to  be  used  by  Lampson  in  working  a  mine 
situated  about  two  miles  from  Diamond  Springs,  in  El  Dorado 
county.  Situated  upon  this  mine  was  a  quartz  mill,  which  together 
with  the  mine  belonged  to  defendants.  Prior  to  the  making  of  the 
lease  between  the  plaintiff  and  Lampson,  the  latter  had  entered  into 
an  agreement  with  the  defendants,  looking  to  the  purchase  by  him 
of  the  mill  and  mine,  by  the  terms  of  which  agreement  Lampson  was 
to  take  possession  of  the  mill  and  mine,  and  was  to  sink  a  shaft  on 
the  latter,  after  doing  which,  and  within  a  given  jieriod  of  time,  he 
had  the  privilege  of  buying  the  mill  and  mine  from  defendants  at  a 
certain  price.  The  contract  also  provided,  that  any  and  all 
machinery  and  tools  put  upon  or  used  in  the  mill  or  mine  should, 
in  the  event  Lampson  failed  to  purchase,  become  the  property  of 
the  defendants.  In  accordance  with  this  agreement,  Lampson,  in 
August,  1877,  took  possession  of  the  mill  and  mine,  and  thereafter 
placed  the  engine  and  boiler  leased  to  him  by  the  plaintiff  in  the 
mill,  and  proceeded  to  work  and  operate  the  mill  and  mine  for 
about  ten  days,  at  and  after  which  time  he  '^  abandoned  and  left  said 
mill,  mine,  and  propeHy,  and  abandoned  his  contract  with  defend- 
ants, and  thereafter  made  no  claim  to  hold,  retain,  work,  or  operate 
said  mill  or  mine,  and  abandoned  all  claim  to  purchase  the  same 
from  defendants  under  said  contract."  In  November,  1877,  the 
defendants  took  possession  of  the  mill  and  mine,  including  the 
engine  and  boiler,  and  have  ever  since  retained  jiossession  thereof. 
At  the  time  of  making  the  lease,  the  plaintiff  did  not  know  of 
any  agreement  between  Lampson  and  the  defendants,  and  tlie  latter 
never  knew,  until  after   their  2)ossession  in  November,  1877,  of  t\w 
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existence  of  the  lease  between  plaintiff  and  Lampson.  The  engine 
and  boiler  were  attached  and  affixed  to  the  mill  by  Lampson,  '^  by 
means  of  iron  bolts,  timbers,  and  masonry,  in  such  a  manner  to 
become  permanently  affixed  to  the  mill,  and  could  not  be  removed 
without  destroying  the  masonry  and  stone  wall,  and  greatly 
damaging  some  of  the  timbers  of  the  mill,"  wliich  latter  (the  mill) 
was  permanently  fixed  and  attached  to  the  mine.  After  demand 
made,  the  defendants  refused  to  deliver  plaintiff  the  engine  and 
boiler;  hence  the  present  action  to  recover  them. 

It  is  well  settled,  as  said  by  the  Court  of  Appeals  of  New  York, 
in  Tifft  v.  Horton,  53  N.  Y.  380,  s.  c,  13  Am.  Rep.  537,  "that 
chattels  may  be  annexed  to  the  real  estate  and  still  retain  their 
character  as  i)eTsonal  property.  See  Voorhees  v.  McGinnis,  48  N. 
Y.  278,  and  cases  there  cited.  Of  the  various  circumstances  which 
may  determine  whether  in  any  case  this  character  is  or  is  not 
retained,  the  intention  with  which  they  are  annexed  is  one;  and  if 
the  intention  is  that  they  shall  not  by  annexation  become  a  part  of 
the  freehold,  as  a  general  rule  they  will  not.  The  limitation  to  this 
is  where  the  subject  or  mode  of  annexation  is  such  as  that  the 
attributes  of  personal  property  cannot  be  predicated  of  the  thing  in 
controversy  {Ford  v.  Cobb,  20  N.  Y.  344),  as  when  the  property 
could  not  be  removed  without  practically  destroying  it,  or  where  it, 
or  part  of  it,  is  essential  to  the  sup]K)rt  of  that  to  which  it  is 
attached."     Ford  v.  Cobb,  20  N,  Y.  344. 

In  the  pi'csent  case,  there  can  be  no  doubt,  that  as  between  the 
plaintiff  and  Lampson,  the  engine  and  boiler  remained  jiersonal 
property  notwithstanding  the  fact  that  it  was  by  him  attached  to 
the  mill;  for  as  said  in  Ford  v.  Cobb,  20  X.  Y.  352  :  ''  They  were 
not  so  absorbed  or  merged  in  the  realty  that  their  identity  as  per- 
sonal chattels  was  lost;  and  unless  such  an  effect  has  been  produced 
there  is  no  reason  in  law  or  justice  for  refusing  to  give  effect  to  the 
agreement  by  which  they  were  to  retain  theii;  original  character." 
See  also  Eaves  v.  Fstes,  10  Kans.  314  ;  s.  c,  15  Am.  Rep.  345  ; 
Fierce  v.  Emery,  32  K  H.  484;  ffaveii,  v.  Efiiery,  33  id.  C6;  Curtis 
v.  Riddle,  7  Allen,  185. 

The  question  remains,  can  they  be  so  regarded  in  the  hands  of 
the  defendants?  How  this  would  be  if  the  latter  occupied  the 
position  of  bona  fide  purchasers,  without  notice,  of  the  real  estate  to 
which  the  chattels  were  attached,  need  not  be  determined  for  they 
are  not  in  that  position.     They  were  all  the  time  the  owners  of  the 
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property  to  which  the  engine  and  boiler  were  attached,  and  as  such 
owners  placed  Lampson  in  ^XMSBession  of  the  mill  and  mine,  with 
authority  to  work  them,  and  under  an  agreement  on  his  part  to 
purchase,  and  with  the  stipulation  that  in  the  event  he  failed  to  do 
so,  **  any  and  all  machinery  and  tools  put  upon  or  used  in  said  mill 
or  mine  "  should  become  the  property  of  the  defendants.  Under 
these  circumstances  the  latter  must  be  held  to  stand  in  the  shoes  of 
Lampson,  and  the  property  in  question  treated  as  jtersonalty  in 
their  hands  as  in  his.  Smith  y.  Benson^  1  Hill,  176;  Tiffi  y.  ffortony 
53  N.  Y.  377;  8.  a,  13  Am.  Rep.  537;  March  y.  JfeJToy,  56  CaL 
85. 

Judgment  reversed  and  cause  remanded,  with  instructions  to  the 
court  below  to  enter  judgment  for  the  plaintiff  on  the  findings. 

Judgmeni  accordingly. 

McKiKBTKY,  J.,  and  Morkisok,  C.  J.,  concurred. 


Qhidley  y.  DoRN. 

(87  Oal.  78.) 

Woffer  —  on  Jtave  race, 

A  wager  on  a  hone  race  is  void  as  against  morals  and  public  poHcj. 

ACTION  to  recover  a  wager.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

A.  J,  Gifford  and  F,  C.  Lusk,  for  appellant. 

Burt  &  Hamilton,  for  respondent. 

Ross,  J.  This  is  an  action  to  recoyer  a  wager  alleged  by  the 
plaintiff  to  haye  been  made  and  won  by  him  on  the  result  of  a 
horse  race.  The  defendants,  who  were  the  stakeholders,  interposed 
a  demurrer  to  the  complaint  which  was  oyerrulcd  by  the  court;  and 
thereupon  they  answered  denying  that  the  plaintiff  won  the  wager, 
but  ayerring  that  the  other  party  thereto  did  win  it,  and  that  as 
such  winner  they  had  paid  the  stakes  to  him.  After  trial,  judg- 
ment was  rendered  for  the  plaintiff. 
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It  is  the  first  case  of  the  kiud  that  has  reached  this  court 
Jcknson  T.  FMf  6  GaL  359^  was  an  action  brought  to  recoTer  a 
wager  made  between  the  defendant  and  one  McMulty,  that  a  rail- 
road then  in  contemplation  between  Beuicia  and  Marys%'ille  would 
be  completed  within  two  years  from  the  date  of  the  wager ;  and 
this  eoort  sustained  the  action,  holding  that  it  was  sustainable  at 
common  law,  and  since  the  common  law  has  been  adopted  as  the 
rule  of  decision  in  this  State,  except  where  changed  by  statute, 
sustainable  here.  Wliile  at  common  law  a  wager  made  in  respect 
to  matters  not  affecting  the  feelings,  interest  or  character  of  third 
persons,  or  the  public  peace,  or  good  morals,  or  public  policy,  is 
Talid  and  can  be  recovered,  yet  if  it  does  inyolve  a  breach  of  the 
peace  or  is  calculated  to  wound  the  feelings  or  affect  the  interests 
or  character  of  third  persons,  or  is  in  relation  to  a  matter  which  is 
against  good  morals  or  sound  public  policy,  it  is  illegal  and  void, 
and  no  action  in  affirmance  of  the  contract  can  be  maintained. 
JokfuUm  Y.  liusselly  37  Cal.  672.  The  tendency  of  the  courts  every- 
where is  to  restrict  rather  than  enlarge  the  rule,  and  it  has  often 
been  regretted  by  the  judges,  even  in  England,  that  such  actions 
ever  should  have  been  maintained  in  courts  of  justice. 

As  observed  already  at  common  law,  no  action  in  affirmance  of  a 
contract  of  wager  made  against  good  monds  or  sound  public  policy 
was  maintainable;  and  such  in  our  opinion  was  the  nature  of  the 
wager  in  this  action.  Indeed,  if  the  question  were  a  new  one  in 
this  State,  we  should  be  inclined  to  hold  all  wagers  contrary  to  good 
morals  and  sound  public  policy,  and  therefore  invalid;  for  every  bet, 
as  said  by  the  Supreme  Court  of  South  Carolina  in  liice  v.  Gist,  1 
Strobh.  84,  '*  tends  directly  to  beget  a  desire  of  jiossessing  another's 
money  or  property  without  an  equivalent."  See  also  in  Collafner  v. 
Day,  2  Vt.  146;  Wheeler  v.  Spencer,  16  Conn.  30 ;  Lewis  v.  Little- 
fields  13  Me.  233 ;  Edgall  v.  MeLaughliriy  6  Whart.  176 ;  and  WxU 
kifigan  V.  Toiisley,  16  Minn.  299;  s.  c,  10  Am.  Rep.  139,  where  it 
was  held  that  a  wager  similar  to  that  here  under  consideration  was 
illegal  and  invalid,  as  against  good  morals  and  sound  public  policy. 

In  Johnston  v.  Itussell,  supra,  it  was  held,  that  where  an  illegal 
wager  is  made,  the  parties  to  it  may,  before  the  wager  is  decided, 
recover  their  stakes  from  each  other  or  from  the  stakeholder,  if  one 
has  been  employed;  but  that  after  the  money  has  been  lost  and  won 
and  the  result  generally  known,  neither  party  should  be  heard  in  a 
court  of  justice.     To  the  same  effect  is  Bill  v.  Kidd,  43  Cal.  615. 
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The  impropriety  of  the  courts  entertaining  such  actions  as  this 
is  well  illustrated  by  the  circumstances  of  the  present  case  ;  for  it 
appears  from  the  record  to  have  been  conceded  in  the  court  below 
that  the  right  of  the  plaintiff  to  recover  depended  upon  the  ques- 
tion whether  the  wager  made  was  a  ** by  bet"  or  a  "time  bet" 
To  determine  this  question  several  witnesses  were  introduced  who 
gave  their  opinions  in  the  matter,  and  we  have  been  cited  by  coun- 
sel to  the  "  Spirit  of  the  Times  "  and  the  "  Rules  of  the  National 
Trotting  Association,"  as  authorities  upon  the  proposition.  These 
are>  we  belie^-e,  standard  authorities  in  turf  matters,  but  cases 
which  depend  upon  them  for  their  solution  have  no  place  in  the 
courts.  If  notwithstanding  the  evil  tendency  of  betting  on  races, 
parties  will  engage  in  it,  they  must  rely  upon  the  honor  and  good 
faith  of  their  adversaries  and  not  look  to  the  courts  for  relief  in 
the  event  of  its  breach. 

Judgment  and  order  reversed,  and  cause  remanded  to  the  court 
below,  with  directions  to  dismiss  the  action. 

Jndgm&ni  and  order  reversed. 

Morrison,  C.  J.,  and  McEinstry,  J.,  concurred. 


People  v.  Carltok. 

(67  Cal.  88.) 

Criminal  widence  —  homicide  —  res  geetm  —  declarations  of  deceased. 

On  a  prosecution  for  manslaagbter,  the  proeecutlon  cannot,  as  part  of  their 
affirmative  case,  prove  declarations  of  the  deceased  before  the  conflict,  to 
the  effect  that  he  dkl  not  propose  to  attack  the  defendant.* 

/^OKVIGTION  of  manslaughter.     The  opinion  states  the  case. 

T.  ff.  Lai7ie,  for  ap}>el1ant. 

The  Attorney- Oeneraly  for  respondent. 

Ross,  J.  The  defendant  was  indicted  for  manslaughter,  and  was 
convicted  of  that  crime.  Several  errors  are  assigned  by  him  on 
this  appeal,  but  it  will  be  necessary  for  us  to  consider  but  one. 

*  See  Cox  v.  8taU  (64  Qa.  874),  87  Am.  Rep.  70. 
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The  fact  that  defendant  killed  the  deceased  is  not  disputed ;  but  it 
is  claimed  on  his  behaU^  that  in  so  doing  he  acted  in  self-defense. 
On  the  trial  it  had  been  shown  in  proof,  that  on  the  morning  of 
the  day  of  the  homicide  there  had  appeared  in  a  newspaper,  pub- 
lished by  the  defendant,  an  article  extremely  abusive  of  the  deceased, 
and  as  tending  to  show  that  the  deceased  was  not  the  aggressor  in 
the  affray  culminating  in  his  death,  the  wife  of  the  deceased  was 
permitted  to  testify,  against  the  objections  of  defendant,  that  her 
husband  breakfasted  at  home  on  the  morning  of  the  day  of  the 
homicide,  and  that  the  following  conversation  then  and  there  oc- 
curred, to  wit :  '^Mr.  Poole,  the  gentleman  that  was  boarding 
there  came  and  told  him  (deceased)  of  the  article  —  told  him  that 
Mr.  Carlton  had  published  an  article  calling  him  a  horse-thief — 
and  I  merely  remarked  to  my  husband  that  it  was  nothing ;  it  was 
about  the  horse  that  was  sold  a  while  ago  —  for  him  to  publish  the 
right  statement  —  for  him  to  take  no  notice  of  Mr.  Carlton's 
remarks.  He  said,  no ;  I  will  give  him  a  chaiice  to  prove  it 
in  the  courts.  He  went  and  spoke  to  Mr.  Poole,  and  after 
breakfast  started  out.  I  said  to  my  husband,  I  would  not 
have  any  thing  to  do  with  it.  He  said,  no ;  I  want  to  give 
Mr.  Carlton  a  chance  to  prove  it ;  and  after  he  started  out  of 
the  door —  he  had  his  pistol  in  one  ix)cket  —  he  said,  I  have  a  good 
mind  to  leave  this  in  the  house ;  but  I  said,  I  don't  want  to  stay 
in  the  house  with  a  loaded  pistol,  and  he  put  it  in  his  pocket,  and 
came  back  and  got  his  hat  and  cigars,  and  went  out."  The  ques- 
tions by  which  this  testimony  was  elicited  were  objected  to  by  the 
defendant,  on  the  ground  that  it  was  immaterial,  irrelevant,  and 
inadmissible  under  the  issues.  The  objections  were  overruled,  and 
an  exception  taken. 

It  is  claimed,  on  the  part  of  the  i)eople,  that  the  declarations  tes- 
tified to  by  the  witness  constituted  a  part  of  the  res  gesta,  and  were 
therefore  admissible.  People  v.  Arnold,  15  Cal.  476,  is  relied  upon 
in  supiK)^  of  the  position.  In  that  case,  it  was  ]ield,  that  where 
a  rencounter  occurs  between  two  persons,  one  of  whom  is  killed, 
and  the  circumstances  are  equivocal  as  to  which  one  of  the  two 
commenced  the  affray,  the  fact  that  one  of  the  parties  had  pre- 
viously procured  a  weapon  for  the  purpose  of  using  it  against  the 
other,  although  the  fact  is  not  communicated  to  the  latter,  is  a  cir- 
cumstance tending  to  show  that  the  purpose  was  fulfilled  ;  and  tliat 
the  declaration  made  by  the  party  procuring  the  weapon  as  to  what 
Vol.  XL  — 16 
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he  meant  to  do  with  it  was  a  part  of  the  res  gesta,  and  illustrative 
of  the  transaction;  that  is  to  say,  illustratiTe  of  the  act  of  procuring 
the  pistol.  ''  It  shows,  in  other  words/'  said  the  court,  *'  the  purpose 
for  which  the  weapon  was  procured" ;  and  being  a  part  of  that 
transaction,  it  was,  with  the  act  it  tended  to  illustrate,  admissible 
for  the  purpose  of  showing,  as  far  as  might  be,  who  was  in  fact  the 
first  assailant. 

But  in  the  Arnold  case,  if  it  had  been  proven  that  the  deceased 
had  in  fact  borrowed  the  pistol,  his  hostile  declarations  would  not 
have  been  admissible  as  a  part  of  the  res  gestcs;  for  there  would 
have  been  no  act  shown  with  which  it  was  connected,  calling  for  or 
admitting  of  explanation.  1  Whart.  Ev.,  §  266  ;  People  v.  Cark- 
huffy  24  Cal.  640  ;  CammanioeaUh  v.  ffarwood,  4  Gray,  41.  Never- 
theless, the  threat  would  have  been  admissible  as  an  independent 
circumstance,  to  be  considered  by  the  jury  in  connection  with  the 
other  facts  and  circumstances  of  the  case,  in  determining  the  ques- 
tion which  of  *the  pailies  did  in  fact  commence  the  affray.  The 
same  doctrine  in  respect  to  threats  not  communicated  is  adopted  m 
People  V.  Scoggins,  37  Cal.  676  and  in  People  v.  Alivtre,  55  id.  263. 

Where  such  threats  are  introduced  on  the  part  of  the  defendant, 
the  prosecution  is  of  course  entitled  to  rebut  the  evidence  of  them; 
but  it  does  not  follow  that  it  can,  in  the  first  instance,  introduce 
declarations  of  the  deceased,  to  the  effect  that  he  did  not  intend  to 
assault  the  defendant,  or  otherwise  commit  a  breach  of  the  peace. 
1  Greenl.  Ev.,  §  156;  Peppier.  CarkJtvff,  stipra. 

In  the  case  before  us,  the  declarations  of  the  deceased  were  to  the 
effect  that  he  intended  to  give  the  defendant  an  opportunity  to  prove 
his  charges  in  court.  The  testimony  of  the  witness  admitted  in 
evidence  consisted  not  only  of  those  declarations  of  the  deceased, 
but  of  declarations  of  Poole  and  the  witness  as  well.  This  testimony 
was  not  a  part  of  the  res  gesice,  and  was  not  admissible  under  the 
authorities  to  which  reference  has  been  made,  nor  upon  any  theory 
or  principle  of  the  law  with  which  we  are  acquainted.  From  it 
injury  might  readily  have  resulted  to  the  defendant,  for  it  might 
have  been  and  probably  was  argued  therefrom  that  deceased  intended 
to  resort  to  the  courts  rather  than  to  force  for  redress,  and  there- 
fore did  not  commence  the  rencounter  in  which  he  lost  his  life. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  triaL 

Jtidgme7it  reversed  and  cause  remanded. 

McKiNSTRY  and  Thorktok,  JJ.,  concurred. 
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OonttUtUionallaiw — »&mureand  deiirueUon of  properiif  ilUffoOif  itted, 

A  statute  providing  for  tlie  forf eitare  and  eeisare  and  defltmetion  or  ■»!% 
by  peace  offioerSp  withoat  jadicial  hearing  and  jadgment,  of  implenuBti 
naed  in  illegal  fishing,  is  onoonstitntional.* 

ACTION  to  recover  personal  property.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

E.  F.  Presion  and  0.  R.  Coghlan,  for  appellant. 

King  c£  Rodg&rs,  for  respondent. 

McKee,  J.  This  was  an  action  of  claim  and  deliyery  for  one  net» 
three  boats,  and  fishing  tackle  alleged  to  have  been  taken  and 
wrongfully  detained  from  the  plaintiff. 

It  appears  that  the  property  belonged  to  the  plaintiff,  who  had 
rented  it  to  certain  Chinese  fishermen,  for  the  purpose  of  fishing  in 
the  tide-waters  of  the  State.  In  December,  1878,  these  men,  who 
had  possession  of  the  property,  were  catching  fish  in  what  is  known 
as  Montezuma  Cut-off  slough,  within  the  jurisdiction  of  Solano* 
county,  by  casting  and  extending  their  nets  more  than  one-third  the 
way  across  the  slough.  That  contriyance  for  catching  fish  was  pro* 
hibited  by  section  636,  chapter  I,  title  VX,  of  the  Penal  Code,  which 
declared  that  *'  every  person  who  shall  cast,  extend,  or  set  any  seine 
or  net  of  any  kind,  for  the  catching  of  fish  in  any  river,  stream,  or 
slough  of  this  State,  which  shall  extend  more  than  one-third  across 
the  width  of  said  river,  stream,  or  slough,  at  the  time  and  place  of 
such  fishing,  is  guilty  of  a  misdemeanor,"  punishable  by  fine  or 
imprisonment,  or  both.  Further,  it  declared  that  '^  all  nets,  seines, 
fishing  tackle,  boats,  or  other  implements  used  in  catching  or  taking- 
fish  in  violation  of  the  provisions  of  this  chapter  shall  be  forfeited, 
and  may  be  seized  by  the  peace  ofiicer  of  the  county,  or  his  assistant^ 
and  may  be  by  him  destroyed,  or  sold  at  public  auction  upon  notice 
posted  in  the  county  for  five  days.** 

*  See  Varden  v.  Mount  (78  Ky.  86),  89  Am.  Rep.  208;    Lowry  ▼.  Rainwater  (70  Ho.  tSSS^  8S- 

Am.  Rep.  490. 
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At  the  time  of  the  fishing,  the  defendant  was  an  acting  constable 
of  Snisun  township.  In  that  capacity,  he  arrested  the  men  for  a 
violation  of  the  law,  and  seized  their  nets,  boats,  and  fishing  tackle. 
The  seizure  was  followed  by  the  prosecution  of  the  offenders,  and 
they  were  severally  convicted  and  sentenced  to  pay  a  fine.  No  fault 
is  found  with  the  proceedings  against  them  personally.  But  no 
proceedings  of  any  kind  were  taken  against  the  property  which  had 
been  seized. 

The  court  below  found,  as  a  fact,  that  the  plaintiff  knew  nothing 
of  the  unlawful  use  of  his  property  by  those  to  whom  he  had  hired 
it,  and  did  not  "  connive  at  or  encourage  "  such  use;  and  it  would 
seem  to  be  harsh  justice,  to  say  the  least,  to  deprive  him  of  his 
property  for  no  guilty  act  of  his  own.  It  may  be  conceded,  that  the 
innocence  of  the  plaintiff  would  not  exempt  his  property  from  the 
punishment  of  a  statute,  the  provisions  of  which  it  had  been  used 
to  violate,  if  the  statute  itself  had  provided  for  enforcing  the 
punishment  by  some  judicial  proceedings  against  it.  Under  such 
circumstances,  property  used  to  commit  the  aggression  might  be 
treated  as  an  offender  —  as  the  guilty  instrument  or  thing  to  which 
the  forfeiture  denounced  by  the  statute  attached  —  without  reference 
to  the  character  or  conduct  of  the  owner.  But  the  statute  under 
consideration  contained  no  provisions  whatever  for  determining 
whether  the  property  was  liable  to  condemnation  for  the  forfeiture 
denounced  against  it  for  the  criminal  acts  of  those  who  had  it  in 
their  possession.  It  merely  authorized  a  peace  officer  to  seize  the 
property  without  warrant  or  process,  to  condemn  it  without  proof, 
or  the  observance  of  any  judicial  forms,  and  to  destroy  it  without 
notice  of  any  kind,  or  sell  it  upon  notice  posted  anywhere  in  the 
county  for  five  days. 

Such  an  enactment  cannot  be  harmonized  with  those  consti- 
tutional guaranties  which  are  supposed  to  secure  every  one  within 
the  State  in  his  rights  of  liberty  and  property.  "  No  man,"  says 
Mr.  Cooley  in  his  work  on  Constitutional  Limitations,  "  can  by  his 
misconduct  forfeit  his  property  unless  steps  are  taken  to  have  the 
forfeiture  declared  in  due  judicial  proceedings.  Forfeitures  of 
rights  or  property  cannot  be  adjudged  by  legislative  act ;  and  con- 
fiscations without  a  judicial  liearing  and  judgment  after  due  notice 
would  be  void  as  not  due  process  of  law." 

The  cases  of  the  United  States  v.  Brig  Malek,  2  How.  210  and 
Henderson^a  Distilled  Spirits,  14  Wall.  414,  cited  m  argument  by 
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connsel  for  defendant,  ai'ose  out  of  judicial  proceedings  in  rem,  to 
subject  property  to  condemnation  for  an  alleged  violation  of  the 
criminal  or  revenue  laws  of  the  United  States^  and  they  are  au« 
thority  for  the  principle  that  forfeitures  are  not  adjudgeable  by 
legislative  act  except  it  may  be  for  a  violation  of  the  revenue  laws; 
"except,"  says  the  Supreme  Court  of  Michigan,  ^'in  those  cases 
where  proceedings  to  collect  the  public  revenue  may  stand  upon  a 
peculiar  footing  of  their  own,  it  is  an  inflexible  principle  of  consti- 
tutional right  that  no  person  can  legally  be  divested  of  his  property 
without  remuneration  or  against  his  will,  unless  he  is  allowed  a 
hearing  before  an  impartial  tribunal  where  he  may  contest  the 
claim  set  up  against  him  and  be  allowed  to  meet  it  on  the  law  and 
facts.  Where  a  debt  or  penalty  or  forfeiture  may  be  set  up  against 
him,  the  determination  of  his  liability  becomes  a  judicial  question, 
and  all  judicial  proceedings  are  required  by  the  Constitution  to  be 
exercised  by  courts  of  justice.  He  can  only  be  reached  through  the 
forms  of  law  upon  a  regular  hearing,  unless  he  has  by  contract  re- 
ferred the  matter  to  another  mode  of  determination.''  The  law  of 
the  land  in  judicial  proceedings  requires  a  hearing  before  condem- 
nation, and  judgment  before  dispossession.  \ 

It  follows  that  so  much  of  the  statute  under  consideration  as  au- 
thorized defendant  to  arbitrarily  seize  and  destroy  or  sell  the  prop- 
erty of  the  plaintiff  for  alleged  forfeiture,  without  judicial  proceed- 
ings for  its  condemnation,  or  monition  or  notice,  actual  or 
constructive  to  its  owner  of  the  charges  for  which  the  forfeiture 
was  claimed,  and  of  the  time  and  place  for  determining  them,  was 
unconstitutional  and  void,  and  afforded  no  protection  to  the  de- 
fendant for  the  detention  of  the  property  in  question. 

Judgment  affirmed. 

McEiKSTRY  and  Ross,  JJ.,  concurred. 
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(57Cal.41S.) 

WaUfr  and  taUer-courte  — fovling  stream  —  it^ry  to  land. 

In  working  a  ooal  mine  the  defendant  caused  the  dSbrU  to  be  deposited  In  a 
natural  stream  of  water,  and  the  same  in  the  rainj  season  was  carried  and 
left  on  the  plaintiffs  land  by  the  natural  flow  of  the  stream.    HM^  that  the 
•  defendant  was  liable  for  the  injury.* 


A 


CnON  for  injury  to  land.     The  opinion  states  the  case.     The 
plaintifF  had  judgment  below. 


IF.  J7.  L,  Barnes,  for  appellant. 

-  Jfiller  £  Jones,  for  respondent 

'  Shabpstein,  J.  It  appears  by  the  evidence  introduced  on  the 
trial  of  this  case  that  the  plaintifF  was,  at  the  time  of  the  com- 
mencement of  this  action,  and  for  a  long  time  before  had  been,  the 
owner  of  a  tract  of  land  on  the  margin  of  the  San  Joaquin  river, 
sDd  that  the  defendant  had  been  for  several  years  prior  to  the  com- 
mencement of  this  action  mining  for  coal  about  three  miles  distant 
from,  and  at  an  elevation  of  700  or  800  feet  above  the  plaintiffs 
land*  That  Quercus  creek  runs  from  the  mine  in  a  deep  gulch  or 
nvine until  it  reaches  the  low  land;  and  that  the  water  of  said 
ereek,  during  rainy  seasons,  is  discharged  upon  and  spreads  over  a 
eonsiderable  area  of  the  plaintiff's  land. 

The  evidence  introduced  by  the  plaintiff  tended  to  prove  that  the 
defendant  deposited  in  said  creek,  at  and  near  its  mine,  coal  screen- 
ings, ashes  and  other  substances,  which  during  the  rainy  seasons 
were  carried  and  distribated  by  the  water  in  said  creek  upon  the 
land  of  the  plaintiff,  and  that  the  value  of  said  land  was  thereby 
grently  depreciated. 

If  the  plaintiff  was  entitled  to  recover  upon  this  evidence,  the 
jadgment  of  the  court  below  cannot  be  reversed  on  the  ground  of 
insufficiency  of  the  evidence  to  justify  it,  although  the  defendant 
introduced  contradictory  evidence.  It  is  however  claimed  on  be- 
lialf  of  the  appellant,  that  the  plaintiff  was  not  entitled  to  recover 

« lb  Mune  effect,  Penn.  Coai  Co,  v.  SatiderMm  <94  Peon.  St. 80^  89  Am.  Rep.  786 ;  bo  as 
to  sawdust,  Canfidd  ▼.  Andreto,  M  Vt.  1.  See  IFoodyear  ▼.  Sehaefer^  poeU 
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upon  that  evidencey  which  it  is  said  only  shows  that  the  water 
charged  with  refuse  matter  descended  upon  the  plaintiffs  land  in 
its  natural  course^  and  in  obedience  to  the  law  of  gravitation.  If 
the  eyidence  introduced  by  the  plaintiff  did  not  tend  to  prove  any 
thing  beyond  that,  it  failed  to  establish  the  defendant's  liability  for 
any  damage  which  the  plaintiff  may  have  sustained  by  reason  of  the 
overflow  of  his  land.  But  the  plaintiffs  evidence,  as  we  view  it, 
tends  to  prove  another  and  very  material  fact,  viz. :  that  said  refuse 
matter  was  the  product  of  the  defendant's  mining  operations,  and 
was  deposited  in  said  creek  through  agencies  controlled  by  the  de- 
fendant. And  that  although  it  was  not  respoiisible  for  the  inun- 
dation of  the  plaintiffs  land  by  the  water  of  said  creek,  it  was 
responsible  for  the  deposit  of  the  deleterious  substances  with  which 
said  water  was  charged  through  its  agency  upon  said  land.  This 
does  not  in  any  manner  involve  the  question  of  the  defendant's 
right  to  mine  or  prosecute  any  other  legitimate  business  upon  its 
premises.  It  would  not  be  claimed  that  the  defendant  could  convey 
and  deposit  refuse  matter  from  its  mine  upon  the  plaintiff's  land 
by  means  of  carts  or  cars  without  incurring  liability  for  any  dam- 
ages which  the  plaintiff  might  suffer  by  reason  thereol  And  we 
know  of  no  principle  upon  which  it  could  be  held  that  a  person 
may  escape  liability  by  doing  that  indirectly  which  would  render 
him  liable  if  done  directly. 

Upon  the  question  of  damages  the  evidence  was  conflicting ;  and 
as  the  estimate  of  the  court  did  not  exceed  that  of  some  of  the 
witnesses,  the  finding  upon  that  point  cannot  be  disturbed  by  this 
court. 

There  were  some  exceptions  taken  during  the  trial  to  the  rulings 
of  the  court  which  are  not  discussed  in  appellant's  brief. 

We  are  unable  to  discover  any  error  in  the  rulings  excepted  to, 
and  think  that  the  judgment  and  order  appealed  from  should  bt 
affirmed. 

Judgment  and  order  affirmed. 

MoBBisoK,  0.  J«,  Mtbiok  and  Thobkton,  JJ.,  concurred. 
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Pacific  Bake  v.  Bobiksok. 

(57  GbI.  680.) 

PaUtU  — liabiUiy  of  right  in,  to  exeeuthn. 

The  right  of  an  inventor  in  his  patent  may  be  reached  and  sold  upon  pn^ 
ceedingB  aapplementary  to  execution.    {See  note,  p,  138.) 

rPHE  opinion  states  the  case. 

Wheatan  S  Scrivner,  for  appellant 
Winans,  Betlmap  S  Oodoy,  for  respondent. 

McKee,  J.  Appeal  from  an  order  made  after  judgment,  upon 
proceedings  supplementary  to  execution,  requiring  the  defendants 
to  transfer  and  assign,  by  a  proper  instrument  in  writing,  as  re- 
quired by  the  laws  of  the  United  States,  all  their  right,  title,  and 
interest  in  a  patent-right  for  broom-sockets,  which  they  hold  under 
United  States  letters-patent  dated  October  27,  1874,  to  a  receiver 
appointed  to  sell  the  same,  and  apply  the  proceeds  in  satisfaction  of 
a  judgment  which  the  plaintiff  had  recovered  against  the  defendant 
in  July,  1879. 

It  is  objected  that  the  order  is  erroneous,  because  United  States 
letters-patent,  issued  to  inventors  and  discoverers  under  the  patent 
laws  of  the  United  States,  are  not  the  subject  of  levy  and  sale,  and 
cannot  be  applied  to  the  satisfaction  of  a  judgment. 

By  the  law  of  this  State  all  goods,  chattels,  money,  and  other 
property,  both  real  and  personal,  or  any  interest  therein  of  the 
judgment  debtor,  are  liable  to  execution.  §  688,  Code  Civ.  Proc. 
And  if  there  be  property  which  cannot  be  reached  by  execution, 
and  which  the  judgment  debtor  refuses  to  apply  to  the  satisfaction 
of  the  judgment,  he  may  be  compelled,  upon  examination,  in  pro- 
ceedings supplementary  to  execution,  to  deliver  it  in  satisfaction  of 
the  judgment  (§§  714-721,  Code  Civ.  Proc.),  i.  «.,  toa  receiver 
appointed  to  dispose  of  it  in  aid  of  the  execution.  §  564,  Code  Civ. 
Proc.  The  principle  as  well  as  the  policy  of  the  law  is  therefore 
to  subject  every  species  of  property  of  a  judgment  debtor  to  the 
payment  of  his  debts.  No  species  of  property  would  seem  to  be 
exempt,  except  such  as  is  especially  exempted  by  law,  and  any 
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property  not  directly  linble  to  execution  may  be  reached  for  the 
satisfaction  of  the  judgments.  This  was  effected,  under  the  old 
system  of  practice,  by  a  proceeding  in  equity,  known  as  the 
creditor's  bill.  After  a  judgment  creditor  had  exhausted  his 
remedy  at  law,  by  the  issuance  of  n,  fieri  facias^  which  was  returned 
nvXla  bona,  he  had  the  right  to  inyoke  the  jurisdiction  of  a  court 
of  equity  to  aid  him,  upon  the  principle  of  com])elling  a  discovery 
of  assets,  tangible  or  intangible,  and  applying  them  to  satisfying  hig 
execution.  Brinkerhof  v.  Broton,  4  Johns.  Ch.  671  ;  McDermutt 
y.  j^rong,  id.  687  ;  HacUUn  v.  Spader^  20  Johns.  554. 

Proceedings  under  sections  714  to  721  and  section  574  of  the  Code 
of  Giyil  Procedure  were  intended  as  a  substitute  for  the  creditor's 
bill  as  formerly  used  in  chancery.  Adams  v.  ffacketi,  7  Gal.  201  ; 
Lynch  T.  Johnsofty  48  N.  Y.  33.  So  that  any  property  which  was 
reachable  by  a  creditor's  bill  may  now  be  reached  by  the  process 
of  proceedings  supplementary  to  execution. 

As  we  haye  said,  any  tangible  property  is  the  subject  of  seizure 
and  sale  on  execution.  But  a  patent  right  is  not  tangible  property. 
It  is  an  incorporeal  thing,  subsisting  in  grant  from  the  goyernment 
of  the  United  States,  yet  it  is  subjected  to  some  of  the  legal  inci- 
dents of  ownership  of  tangible  property,  such  as  succession  and 
transfer  ;  but  as  a  creation  of  legislation,  it  is  transferable  only 
according  to  the  provisions  of  the  statute  which  created  it,  and  the 
only  question  is,  has  a  court  of  equity  power  to  compel  its  assign- 
ment and  sale  for  the  benefit  of  judgment  creditors  ? 

In  1852,  Mr.  Justice  Nelson,  in  Stephms  y.  Cadyy  14  How.  528, 
held  that  a  copyright  to  print  and  publish  maps  of  the  State  of  New 
Hampshire  could  be  reached  by  a  creditor's  bill,  and  applied  to  the 
payment  of  debts  of  the  owner  of  the  copyright,  under  a  decree 
compelling  a  transfer  in  conformity  with  the  provisions  of  the 
act  of  Congress.  That  however  was  mere  obiter y  because  the  deci- 
sion of  the  question  was  not  necessarily  involved  in  the  case.  And 
afterward,  in  1854,  in  the  case  of  Stephens  v.  Oladdingy  which  was  a 
branch  of  the  case  of  Stephens  v.  Cady^  Mr.  Justice  Gubtis  declined 
to  pass  upon  the  question,  because  neither  the  copyright  nor  any 
interest  in  it  had  been  attempted  to  be  sold. 

But  in  1875,  the  Supreme  Gourt  of  New  York,  in  the  case  of 

Barnes  y.  Morgan,  3  Hun,  703,  took  up  the  dictum  of  Mr.  Justice^ 

Nblson,  in  Stephens  v.  Ciuty,  and  approved  of  it  as  a  sustainable 

legal  proposition.    An  order  had  been  made  at  Special  Term  direct- 

YouXL  —  lQ 


122  CALIFORNIA, 


Pacific  Bank  ▼.  Robinaon. 


ing  the  defendant  in  the  case  to  deliver  to  a  receiver  appointed 
under  supplementary  proceedings  certain  patents  and  models 
appertaining  thereto.  From  the  order  defendant  appealed  to  the 
Supreme  Court.  Assignability  of  the  patents  by  the  voluntary  act 
of  the  owner,  under  the  act  of  Congress  which  created  them,  was 
conceded.  And  according  to  the  authority  of  Heaae  v.  Stevenson^  3 
B.  &  P.  577 ;  Nias  v.  Adamson,  3  B.  &  Aid.  225,  and  Cohs  y. 
Barrow,  4  Taunt.  754,  it  had  been  established  that  patent  rights 
of  a  bankrupt  pass  by  act  and  operation  of  law  to  his  assignees  in 
bankruptcy,  for  the  benefit  of  creditors.  In  Hesse  v.  SUuenson, 
Lord  Alyanley,  in  delivering  the  opinion  of  the  court,  used  this 
language  :  *'  It  is  said  that  although  by  the  assignment  every  right 
and  interest,  and  every  right  of  action  as  well  as  right  of  possession 
and  possibility  of  interest,  is  taken  out  of  the  bankrupt  and  vested 
in  the  assignees,  yet  that  the  fruits  of  a  man's  own  invention  do  not 
pass.  It  is  true  that  the  schemes  which  a  man  may  have  in  his  own 
head  before  he  obtain  his  certificate,  or  the  fruits  which  he  may 
make  of  such  schemes,  do  not  pass,  nor  could  the  assignees  require 
him  to  assign  them  over,  provided  he  does  not  carry  his  schemes 
into  effect  until  after  he  has  obtained  his  certificate.  But  if  he 
avail  himself  of  his  knowledge  and  skill,  and  thereby  acquire  a 
beneficial  interest  which  may  be  the  subject  of  assignment,  I  cannot 
frame  to  myself  an  argument  why  that  interest  should  not  pass  in 
the  same  manner  as  any  other  property  acquired  by  his  personal 
industry."  Patent  rights  being  therefore  assignable  by  the  voluntary 
act  of  the  owner,  and  by  act  and  operation  of  law,  it  followed  ibat 
a  court  of  equity  could  compel  the  defendant  to  assign  them  to  a 
receiver,  to  be  sold  and  applied  to  the  satisfaction  of  judgments 
against  him,  and  the  Supreme  Court  affirmed  the  order  of  the 
Special  Term.  "  If,"  said  the  court,  **  the  use  of  a  monopoly 
which  such  a  grant  confers  is  not  sufficiently  productive  in  the 
hands  of  the  inventor  to  pay  his  debts,  the  privilege  bestowed, 
being  a  right  of  property,  as  declared  by  Chief  Justice  Takey, 
should  be  transferred  to  the  person  designated  by  law,  and  sold  for 
the  benefit  of  the  creditor.  It  would  be  marvelous,  if  not  unjust 
perpetuation  of  the  ideal,  if  an  inventor  having  obtained  a  patent, 
thus  divulging  his  secret,  and  at  the  same  time  acquiring  a  property 
in  it  for  practicable  purposes,  should  be  permitted  to  hold  it  unused 
against  his  creditors,  until  either  by  compromise  or  the  lapse  of 
time,  his  obligations  should  be  discharged;  and  this  too  although 
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it  might  be  one  which  by  iissigiimeiit,  or  upon  manufacture  of  the 
thing  invented,  would  readily  yield  enough  to  pay  all  existing 
liabilities." 

The  case  of  Oumpbett  v.  JameSy  17  Blatchf.  43,  in  the  United 
States  Circuit  Court  of  New  York,  to  which  we  were  referred  in 
the  argument,  is  not  at  aU  in  conflict  with  the  authority  of  Barnes 
Y.  Morgan.  That  case  arose  out  of  a  bill  of  equity,  in  which  the 
defendant  was  chargeable  with  the  infringement  of  a  patent  chiimed 
to  be  owned  by  the  plaintiff  as  assignee  ;and  the  principal  questions 
inTolved  in  the  case  were,  the  validity  of  the  assignment  alleged  to 
have  been  made  by  the  owner,  and  the  right  of  the  plaintiff  under 
it  to  recover  as  well  for  the  infringement  before  the  assignment  to 
him  as  for  that  after.  There  is  nothing  in  the  case  which  involves 
the  power  of  a  State  court  in  equity  to  comjiel  the  assignment  of  a 
patent  according  to  the  act  of  Congress,  for  the  benefit  of  judg- 
ment creditors  of  the  owner.  Of  course  the  United  States  courts 
have  jurisdiction  of  any  questions  which  arise  as  to  the  title  itself ; 
but  as  the  thing  itself  is  not  exempted  from  seizure  and  sale  by  the 
laws  of  the  State,  we  think  upon  principle  and  authority  that  the 
order  of  the  court  below  was  correct. 

Order  affirmed. 

McKiKSTBY  and  Boss,  JJ.,  concurred. 

NoTB  BY  THBRKPORTBIL  —  Tbe  same  doctrine  was  held  by  the  Supreme  Oourt  of  the 
United  States,  March  6, 1888,  in  Ager  ▼.  Murray.  Grat,  J. ,  said :  A  patent  right  may  be 
sabjected  by  bill  In  equity  to  the  payment  of  the  Judgment  debt  of  the  patentee. 

**  A  patent  or  a  copyright,  which  vests  the  sole  and  exclusive  right  of  making,  using  and 
▼ending  the  invention,  <Mr  of  publishing  and  selling  the  book,  in  the  penon  to  whom  it  has 
been  granted  by  the  government,  as  against  all  persons  not  deriving  title  through  him,  is 
property,  capable  of  being  assigned  by  him  at  his  pleasure,  although  his  assignment* 
unless  recorded  In  the  proper  office,  is  void  against  the  subsequent  purchasers  or  mort- 
gagees for  a  valuable  consideration  without  notice.  Rev.  Stat.,  H  4884,  48D8,  4066,  4955. 
And  the  provisions  of  the  patent  and  copjrright  acts,  securing  a  S(^  and  exclusive  right  to 
the  patentee,  do  not  exonerate  the  right  and  property  thereby  acquired  by  him,  of  which 
be  receives  the  profits,  and  has  the  absolute  title  and  power  of  disposal,  from  liability  to 
be  subjected  by  suitable  Judicial  proceedings  to  the  payment  of  his  debts. 

"  In  England  It  has  long  been  held  that  a  patent-right  would  pass  by  an  assignment  in 
bankruptcy,  even  without  express  words  to  that  effect  in  the  bankrupt  act.  Hesne  v. 
SUvenaon,  3  Bos.  A  Pul  6fl5;  8.  C,  Davies  Pat.  Gas.  968;  Lmigmany.  Tripp^  2  New  Rep. 
efti  Bloxam  ▼.  EUu,  1  C.  &  P.  666;  S.  C,  Ry.  A  M.  187;  6  B.  A  C.  100;  9  D.  ft.  R.215; 
Mnteman  v.  Tegg,^  2  Ross.  385;  EddaUn  v.  Vick,  11  Hare,  78;  Hudson  v.  Osborne,  89  L.  J. 
(N.  8.)  Oh.  79.  In  Hesse  v.  Steveimni,  Mr.  Justice  CHAMBBX,in  the  course  of  the  argument, 
said :  ^  The  right  to  the  patent  is  made  assignable;  why  then  may  it  not  be  assigned  under 
A  conmiission  of  bankrupt?*  8  Bos.  ft  PnL  571.  And  Lord  Alvanley,  delivering  the  unani- 
moos  Judgment  of  the  court,  after  observing  that  it  was  contended  *  that  the  nature  of 
the  property  In  this  patent  was  such  that  it  did  not  pass  under  the  assignment,*  and  *  that 
although  by  the  assignment  every  right  and  interest,  and  every  right  of  action,  as  well  as 
right  of  possession  and  possibility  of  interest,  is  taken  out  of  the  bankruptand  vested  In  the 


i24  CALIFORNIA, 


Pacific  Bank  v.  Robinson. 


asBlgiiee,  yet  that  the  fruits  of  a  man's  (Nm  invention  do  not  pass,*  said:  *Itistnie  that 
the  schemes  which  a  man  may  have  in  tiis  own  head  before  he  obtains  his  ceitiflcate,  or 
the  fruits  which  lie  may  make  of  such  sdiemes,  do  not  pass,  nor  could  Uie  assignee  requii^ 
bim  to  assign  them  over,  provided  lie  does  not  carry  liis  achemes  into  effect  until  after 
he  hasobtained  his  certificate.  But  if  he  avail  himself  of  his  knowledge  and  skill,  and 
thereby  acquire  a  beneficial  interest,  which  may  be  the  subject  of  assignment,  I  cannot 
frame  to  myself  an  argument  why  that  interest  should  not  passin  the  same  manner  as  any 
other  property  acquired  by  his  personal  industry.*  8  Boe.&  Pul.  547.678.  The  recent 
bankrupt  act  of  the  United  States,  In  defining  what  property  should  vest  in  the  assignee 
in  bankruptcy,  expressly  enumerated  '  all  rights  in  equity,  choees  in  action,  patent-rights 
and  copyrights,*  and  requires  the  assignee  to  sell  all  the  property  of  the  bankrupt  for  the 
benefit  of  his  creditors.  Rev.  Stat.,  fiS  fiOM.  5(ft!-50M.  The  only  difference  is,  that  in  Eng^ 
land  all  such  rights  pass  that  become  vested  in  the  bankrupt  before  heobtains  a  certificate 
of  discharge,  wherras  here  only  those  rights  pass  which  belong  to  him  at  the  timeof  the 
assignment. 

**  It  has  been  said  by  an  English  text-writer  that  *  a  patent-right  maybe  seized  and  sold 
in  execution  by  the  sheriff  under  a  wire  faefas^  being  in  the  nature  of  a  personal  chattel.* 
Webster  on  Patents,  23»  We  are  not  aware  of  any  instance  in  which  such  a  course  has 
been  Judicially  approved.  But  It  Is  within  thegeneral  Jurisdiction  of  a  Court  of  Chancery 
to  assist  a  Judgment  creditor  to  reach  and  apply  to  the  payment  of  his  debt  any  property 
of  the  Judgment  debtor,  which  by  reason  of  its  nature  only,  and  not  by  reason  of  any 
positive  rule  exempting  it  from  liability  for  debt,  cannot  be  taken  on  execution  at  law  ; 
as  In  the  case  of  trust  property  in  which  the  Judgmentrdebtor  has  the  entire  ben^dal 
interest,  of  shares  in  a  corporation,  or  of  choees  in  action.  3f  *l>ermutt  v.  Sirotig,  4  Johns. 
Gh.  68T :  Spader  v.  Davis,  6  id.  280^  and  20  Johns.  6M;  EdmesUni  v.  Lyde,  1  Paige,  687; 
Wiogin  V.  Heywoodt  118  Mass.  514;  Sixirhatok  v.  dootu  125  id.  S03;  Danieis  v.  Eldral(fe, 
id.  866;  Drake  v.  Rice,  180  Id.  410. 

**  In  StephenB  v.  Cody,  14  How.  SS8,  and  again  in  Stevens  v.  Qladdino,  17  id.  447,  the  point 
decided  was,  that  by  a  sale  of  the  copperplate  engraving  of  a  map  on  execution  from  a 
State  court  against  the  owner  of  the  copyright,  the  purchaser  acquired  oo  right  to  strike 
(^  and  sell  copies  of  the  map. 

*'  Mr.  JuAtice  Nbubon,  in  delivering  Judgment  in  Stephens  v.  Cady,  said:  *The  copper- 
plate engraving,  like  any  other  tangible  personal  property,  is  the  subject  of  seizure  and 
sale  on  execution,  and  the  title  passes  to  the  purchaser,  the  same  as  if  made  at  a  private 
sale.  But  the  incorporeal  right,  secured  by  the  statute  to  the  author,  to  multiply  copies 
of  the  map  by  the  use  of  the  plate,  being  intangible,  and  resting  altogether  in  grant,  is  not 
the  subject  of  seizure  or  sale  by  means  of  this  proc^ess  —  certainly  not  at  common  law.  No 
doubt  the  property  may  be  reached  by  acreditor*8  bill,  and  be  applied  to  Uie  payment  of 
debts  of  the  author,  the  same  as  stock  of  the  debtor  is  reached  and  applied,  the  court 
compelling  a  transfer  and  sale  of  the  stock  for  the  benefit  of  creditors.*  He  then  cited  the 
cases  in  Johnson's  and  Paige*s  Reports,  above  referred  to,  and  added:  *But  in  case  of 
such  remedy,  we  suppose,  it  would  be  necessary  for  the  court  to  compel  a  transfer  to  the 
purchaser,  in  conformity  with  the  requirements  of  the  copyright  act,  in  order  to  vest  him 
with  a  complete  title  to  the  property.*    14  How.  581. 

*'  In  Stephens  v.  Oladding,  Mr.  Justice  Curtis  said :  *There  would  certainly  be  great  diffi- 
culty in  assenting  to  the  proposition  that  patent  and  copyrights,  held  under  the  laws  of 
the  United  States,  are  subject  to  seizure  and  sale  on  execution.  Not  to  repeat  what  Is 
said  on  this  subject  in  14  How  581,  it  may  be  added,  that  these  incorporeal  rights  do  not 
exist  in  any  particular  State  or  district ;  they  are  co-extensive  with  the  United  States. 
There  is  nothing  In  any  act  of  Congress,  of  in  the  nature  of  the  rights  themselves,  to  give 
them  locality  anywhere,  so  as  to  subject  them  to  the  process  of  courts  having  Jurisdiction 
limited  by  the  lines  of  States  and  districts.  That  an  execution  out  of  the  Court  of  Com- 
mon Pleas  for  the  county  of  Bristol,  in  the  State  of  Massachusetts,  can  be  levied  on  an  In- 
corporeal right  subsisting  in  Rhode  Island  or  New  York,  will  hardly  be  pretended.  That 
by  the  levy  of  such  an  execution  the  entire  right  could  be  divided  and  so^uch  of  it  as  mig^t 
be  exercised  within  the  county  of  Bristol  sold,  would  be  a  position  subject  to  much  difB* 
culty.  These  are  Important  questions,  on  which  we  do  not  find  it  neoessaiy  to  express  an 
opinion,  because  in  this  case  neither  the  copyright,  as  such,  nor  any  part  of  it,  was  at- 
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tempcedto  be  sold/  17  How.  451.  The  difiicultlesof  which  the  learned  Justice  here  speaks 
ar«  of  seisii]^  and  sdUiig  a  patent  or  copyright  upon  on  execution  at  law,  which  is  ordin- 
arilj  levied  only  upon  property,  or  the  rents  and  proflu  of  property,  that  has  itself  a  Tisi- 
hie  and  tangible  existence  within  the  Jurisdiction  of  the  court  and  the  precinct  of  the 
ofBcer ;  and  do  not  attend  decrees  of  a  court  of  equity,  which  are  in  penonam^  and  may 
be  enforced  in  all  cases  where  the  person  is  within  its  Jurisdiction.  MamU  ▼.  fFotte,  6 
Gituich,  14&  And  the  terms  in  which  he  refers  to  the  statement  of  Mr.  Justice  Nslbov 
show  that  there  was  no  Intention  to  criticise  or  qualify  that  statement. 

**  There  are  indeed  decisions  in  the  Circuit  Courts  that  an  assignee  tn  insolvency,  or  a 
receiver  of  all  the  property  of  a  debtor,  appointed  under  the  laws  of  a  State,  does  not,  by 
Tirtue  of  the  general  assifenment  or  appointment  merely,  without  any  conveyance  made 
by  the  debtor  or  specIAcally  ordered  by  the  court,  acquire  a  title  in  patent-rlgnts. 
Atihcrofi  v.  fFaliomt/i,  1  Hohnes  C.  C.  ISS ;  OonloitHr.  Aiahony^  16  Blatch.  C.  C.  234.  But 
UkAMheroft  v.  TFofimrfTi,  Judge  Shbplky  clearly  intimated  that  the  courts  of  the  State 
might  have  compelled  the  debtor  to  execute  such  a  conveyance.  And  the  highest  courts 
of  New  York  and  CaUfomU  have  afllrmed  the  power,  upon  a  creditor's  bill,  to  order  the 
assignment  and  sale  of  a  patent-right  for  the  payment  of  the  patentee's  Judgment  debts. 
GOUiU  V.  Bale,  86  N.  Y.  87 ;  FaciM  Biiixk  v.  AoMiisoii,  57  Cal.  600. 

**In  Career  v.  Pedr,  131  Jtlass.  891,  the  court  reserved  the  expression  of  any  opinion  upon 
that  question,  because  unnecessary  to  the  decision.  And  the  assumption  in  Vooper  v. 
Ounn ,  4  B.  Monr.  604,  that  an  author  could  not  be  deprived,  against  his  will,  and  in  favor 
of  any  of  bis  creditors,  of  any  of  the  rights  secured  to  him  by  the  copjrright  acts,  was 
merely  obiter  dtctiim  unsupported  by  reasoning  or  authority." 

In  OQlettc  v.  Bate,  ncpro,  the  court  said :  "  It  is  conceded  that  the  right  acquired  by  a 
patentee  on  the  issue  of  a  valid  patent  is  property  which  is  subject  to  the  claims  of 
creditors,  and  may  be  reached  by  creditor's  bill  and  applied  to  the  pajrment  of  the  debts  of 
the  patentee.  Tnis  doctrine  was  expressly  asserted  by  Nslson,  J.,  in  Stephens  v.  C€tdy,  14 
How.  &^  and  has  been  recently  adjudicated  by  the  Supreme  Court  of  California,  in  P<Ki' 
)le  Bcinir  V.  Robiiuotu  57  Cal.  fiSO,  and  we  entertain  no  doubt  of  its  correctness.  MeDeV' 
mott  V.  Strong,  4  Johns.  Ch.  68B ;  Spader  v.  DavtSt  Sid.  £80  ;  8.  o.,  20  Johns.  664..  And  the 
court  held,  in  addition,  that  the  debtor  might  not  set  up  that  the  patent  was  void  for  want 
of  ntHity  or  novelty,  and  therefore  not  property* 


Mattrr  of  Maguire. 

(67  Cal.  004.) 
OofuHttiHanal  law  —  employment  of  teomen  in  daneeJiau9e%. 

TbeConatltation  provides  that  no  peraoDB  shall  be  disqaalified  by  sex  from  par- 
suing  any  lawfal  vocation.  An  ordinance  enacted  that  no  person  having 
charge  or  control  of  any  place  where  malt,  vinous  or  spirituous  liquors  are 
sold,  should  permit  any  female  to  be  there  between  6  P.  M.  and  6  A.  M. ; 
with  an  exception  as  to  wives  and  daoghters  attending  at  hotels,  restaurants 
or  grocery  stores  of  their  husbands  and  fathers  ;  and  excepting  public  gar- 
dens, and  balls  not  held  in  drinking  saloons  or  bar  rooms.  HeUd^  unoonstita- 
tional. 


H 


ABEAS  CORPUS.     The  opinion  states  the  cafle. 
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if.  S.  Horan,  for  petitioner. 

W.  C.  Ghraves,  for  respondent 

Thornton,  J.  Mary  Magnire  petitions  for  a  discharge  from 
custody  upon  a  warrant  upon  which  she  was  arrested  on  a  charge  of 
having  violated  the  following  ordinance  passed  by  the  board  of  super- 
visors of  the  city  and  county  of  San  Francisco,  and  approved  by  the 
mayor  in  July,  1880: 

"  Section  32.  Every  person  who  causes,  procures,  or  employs 
any  female  to  wait  or  in  any  manner  attend  on  any  person  in  any 
dance-cellar,  bar-room,  or  in  any  place  where  malt,  vinous,  or 
spirituous  liquors  are  used  or  sold^  and  every  female  who  in  such 
place  shall  wait  or  attend  on  any  person,  is  guilty  of  a  misde- 
meanor. 

''  No  person  owning  or  having  charge  or  control  of  any  drink- 
ing cellar,  drinking  saloon,  or  drinking  place,  or  any  place  where 
malt,  vinous,  or  spirituous  liquors  are  sold  and  used,  shall  suffer  or 
permit  any  female  to  be  or  remain  in  such  drinking  cellar^  saloon, 
or  drinking  iiilace  between  the  houi*s  of  six  o'clock  p.  ii.  and  six 
o'clock  A.  M.  No  female  shall  be  or  remain  in  such  drinking  cel- 
lar, saloon,  or  place  between  such  hours ;  provided  that  this  section 
shall  not  be  construed  so  as  to  apply  to  hotels  or  restaurants  .or  gro- 
cery stores,  where  the  wife  or  daughter  of  the  j)roprietor  may  hap- 
pen to  be  in  attendance  ;  or  public  gardens,  or  to  balls  that  are  not 
given  or  held  in  drinking  saloons  or  bar  rooms  ;  provided  further, 
that  if  the  ball  is  given  for  the  2)urpose  of  evading  the  provisions 
of  this  order,  then  this  order  shall  be  applicable." 

The  particular  offense  with  which  the  ]ietitioner  is  charged  is 
that  of  waiting  on  persons  in  a  bar-room  where  liquors  were  sold. 
The  offense  is  against  the  provisions  of  the  first  paragraph  in  the 
ordinance  as  given  above,  and  what  is  said  herein  relates  to  that 
portion  of  the  ordinance  only. 

The  discharge  of  the  petitioner  is  claimed  on  the  ground  that  the 
ordinance  above  mentioned  is  void,  as  being  in  conflict  with  sec- 
tion 18,  article  XX,  of  the  Constitution  of  this  State,  which  is 
in  these  words: 

"  No  person  shall  on  account  of  sex  be  disqualified  from  entering 
upon  or  pursuing  any  lawful  business,  vocation,  or  profession." 

It  is  not  asserted  or  claimed  that  the  business  in  which  she  is  en- 
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gaged  is  not  a  lawful  one^  except  for  the  ordinance  in  question  and 
the  proTisions  of  section  306  of  the  Penal  Code. 

Is  the  ordinance  in  question  in  conflict  with  the  above-quoted  sec- 
tion of  the  Constitution  ? 

It  becomes  then  necessary  to  inquire  in  what  sense  the  word  '^  dis- 
qualified" is  used  in  this  section.  It  is  presumed  to  be  used  in  its 
natural  and  ordinary  sense,  unless  there  is  something  in  the  instru- 
ment which  shows  the  contrary.  Weill  v.  Kenjieldy  54  Gal.  113. 
The  rule  on  this  subject  is  thus  stated  by  Marshall,  C.  J.,  in  Oib^ 
bans  T.  Ogdefiy  4  Wheat.  188.  The  f ramers  of  the  Constitution  and 
the  people  who  adopted  it  '^  must  be  understood  to  have  employed 
words  ill  their  natural  sense,  and  to  have  intended  what  they  have 
said."     Cooley's  Const  Lim.  72. 

We  find  nothing  in  the  Constitution  which  shows  that  the  word 
is  used  in  the  section  above  considered  in  any  other  than  its  natural 
and  ordinary  sense.  What  then  is  its  ordinary  and  popular  sense? 
Webster  defines  the  verb  disqualify,  of  which  disqualified  is  the 
past  participle,  as  follows :  '^  1.  To  deprive  of  the  qualities  or 
properties  necessary  for  any  purpose  ;  to  render  unfit ;  to  incapaci- 
tate ;  usually  with  for."  ^'  2.  To  deprive  of  a  legal  cajiacity,  power, 
or  right ;  to  disable,  as  a  conviction  of  perjury  disqualifies  a  man  to 
be  a  witness."  (See  same  word  in  Worcester's  dictionary.)  In  our 
opinion  the  natural  and  ordinary  sense  of  disqualify  is  to  incapaci* 
tate,  to  disable,  to  divest  or  deprive  of  qualifications  ;  and  that  it 
was  used  in  this  sense  in  the  section  under  examination. 

The  language  of  the  ordinance  is  ])lain,  and  its  meaning  unmis- 
takable. It  leaves  nothing  for  constniction.  The  words  employed 
in  this  ordinance  incapacitate  a  woman  from  following  the  business 
for  which  the  petitioner  was  fined,  and  disable  her  from  doing  so. 
This  being  so,  she  is  disqualified  by  the  ordinance  under  considera- 
tion from  pursuing  a  business  lawful  for  men.  We  are  compelled 
to  adopt  this,  or  admit  that  while  the  legislature  cannot  disqualify 
a  person  on  account  of  sex  from  following  a  lawful  business  by  di> 
rect  enactment,  it  may  by  indirection  accomplish  the  same  end  by 
forbidding,  under  penalty,  the  prosecution  of  such  business.  Such 
legislation  as  that  just  cabovc  indicated  could  only  be  considered  an 
evasion  of  the  constitutional  provision.  Such  an  enactment  would 
be  as  much  a  violation  of  the  paramount  law  as  one  disqujilifying  by 
express  words.  A  woman  offending  would  be  liable  to  the  penalty 
/or  every  day  she  was  so  employed.     This  would  usually  be  consid- 
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ered  as  disabling,  as  imposing  a  disqualification,  and  tnereiore  as 
disqualifying. 

But  it  is  further  contended  that  the  inhibition  or  disqualification 
is  not  on  account  of  sex,  but  on  account  of  its  immorality;  that  such 
employment  of  a  woman  is  of  a  vicious  tendency,  and  hurtful  to 
sound  public  morality,  and  that  this  only  is  the  object  and  design 
of  the  ordinance.  It  is  not  contended  that  such  business  is  malum 
in  se,  but  of  a  hurtful  immoral  tendency.  It  may  be  admitted  that 
such  is  its  object  and  design,  but  this  object  is  aimed  to  be  accom- 
plished by  an  oixlinance  which  precludes  a  woman  from  a  lawful 
business.  It  is  said  that  the  ])resence  of  a  woman  in  such  places 
has  this  tendency.  If  men  only  congregate,  this  tendency  does  not 
exist  in  so  hurtful  a  degree  ;  at  any  rate,  it  has  not  been  regarded 
€0  hurtful,  and  has  not  fallen  as  yet  under  the  legislative  ban.  So 
that  it  comes  at  hist  to  this,  that  the  preclusion  and  disquali- 
fication is  on  account  of  sex.  As  we  have  in  effect  said  above,  the 
attempt  is  thus  made  to  do  that  by  indirection  which  cannot  be 
done  directly.  The  organic  law  of  the  land  annuls  all  such  enact- 
ments. Cuimnings  v.  Missouri,  4  Wall.  277  ;  People  v.  Albertsony 
55  N.  Y.  50 ;  Taylor  v.  Cmnmissioners  of  Ross  County y  23  Ohio 
St.  22. 

It  is  said  that  this  is  nothing  more  than  the  exercise  of  the  police 
power  which  is  vested  in  the  city  and  county  by  section  11  of  article 
XI  of  the  Constitution.  But  is  this  provision  in  relation  to  the  police 
power  in  the  Constitution  beyond  the  restriction  of  the  section 
we  have  been  examining  ? 

To  arrive  at  the  meaning  of  the  Consti  tution,  as  of  any  other  writing 
the  whole  of  it  must  be  examined.  If  there  is  an  apparent  conflict, 
it  is  the  duty  of  courts  to  harmonize  them,  if  it  can  be  reasonably 
done,  so  as  to  give  effect  to  every  portion  of  the  instrument.  It  is 
not  to  be  supposed  that  an  instrument  of  this  character,  every  sec- 
tion of  which  was  fully  considered,  has  been  framed  with  contra- 
dictory provisions.  What  was  provided  in  one  section  may  be  re- 
strained by  the  jirovisions  of  another. 

The  section  18  of  article  XX  inipo  >08  a  restraint  on  every  law-mak- 
ing power  in  the  State,  whether  an  act  of  the  legislature,  or  an  ordin- 
ance or  by-law  of  a  municipal  corporation.  It  is  a  positive  declar- 
ation, made  by  the  sovereign  authority,  that  whatever  may  be  done 
under  the  legislative  power,  in  any  and  every  shape  or  form,  shall 
never,  by  direct  or  indirect  action,  incapacitate  any  person  on  ac- 
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count  of  sex  from  entering  upon  or  pursuing  any  lawful  business, 
Tocation,  or  profession.  This  power  to  make  police  regulations  is 
as  much  restrained  by  the  section  just  referred  to  as  is  the  legisla- 
tive power  Tested  in  the  senate  and  assembly.  Both  grants  of 
power  are  alike  made  by  the  Constitution,  and  both  are  alike  re- 
stricted by  this  section  of  article  XX. 

It  may  be  further  said  of  it  that  it  is  prohibitory  in  its  character, 
and  needs  no  legislation  to  make  it  active  in  its  effect.  It  is  self- 
execating,  and  struck  with  nullity  all  acts  in  existence  inconsistent 
with  it  as  soon  as  the  Constitution  went  into  operation,  and  all  since 
passed.     McDonald  v.  Patterton,  54  CaL  245. 

We  have  carefully  weighed  the  arguments  addressed  to  us  on  the 
point  of  immorality.  But  we  must  presume  that  all  these  con- 
siderations were  discussed  and  weighed  by  the  convention  which 
framed  the  Constitution,  and  the  people  who  adopted  it ;  that  they 
fully  considered  on  the  one  hand  the  benefits  which  would  spring 
from  the  adoption  of  a  policy  like  that  established  by  the  section, 
and  the  bane  on  the  other ;  and  that  on  a  just  and  fair  balancing  of 
the  resulting  good  and  evil,  they  determined  to  have  the  section  as 
it  is,  as  fixing  and  carrying  out  a  policy,  in  their  judgment,  the 
best  under  the  circumstances.  As  we  understand  the  section,  it 
does  establish,  as  the  permanent  and  settled  rule  and  policy  of  this 
State,  that  there  shall  be  no  legislation  either  directly  or  indirectly 
incapacitating  or  disabling  a  woman  from  entering  on  or  pursuing 
any  business,  vocation,  or  profession  permitted  by  law  to  be  entered 
on  and  pursued  by  those  sometimes  designated  as  the  stronger  sex. 
To  adopt  the  conclusion  to  which  the  reasoning  of  the  counsel  for 
the  people  would  lead  us  would  be,  in  our  judgment,  to  insert  an 
exception  to  the  general  rule  prescribed  by  this  section.  But  there 
are  no  exceptions  in  the  section,  and  neither  we  nor  any  other 
power  in  the  State  have  the  right  or  authority  to  insert  any,  whether 
on  the  ground  of  immorality  or  any  other  ground.  All  these  are 
considerations  of  policy,  the  determination  of  which  belonged  to 
the  convention  framing  and  the  people  adopting  the  Constitution ; 
and  their  final  and  conclusive  judgment  has  been  expressed  and 
entered  in  the  clear  and  unmistakable  language  of  the  Constitution 
itself,  declaring  the  rule  as  above  stated.  The  policy  of  the  ordinance 
is  inconsistent  with  the  policy  intended  and  fixed  by  the  Constitu- 
tion.   They  cannot  both  stand. 

The  Constitution  furnishes  a  rule  for  its  own  construction.  That 
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rule  is  that  its  iirovisions  are  ^'mandatory  and  prohibitory,  unless 
by  expressed  words  they  are  declared  to  be  otherwise. "  Art.  1,  §  22. 
We  find  no  such  express  words  in  the  Constitution.  This  rule  is 
an  admonition  placed  in  this  the  highest  of  laws  in  this  State,  that 
its  requirements  are  not  meaningless,  but  that  what  is  said  is  meant; 
in  brief,  '^we  mean  what  we  say."  Such  is  the  declaration  and 
command  of  the  highest  sovereignty  among  us,  the  people  of  this 
State,  in  regard  to  the  subject  under  consideration. 

We  will  add  here  that  the  law-making  power  of  the  State  is  ample 
to  make  laws  affecting  both  sexes  alike,  and  not  inhibited  by  the 
Constitution  which  will  accomplish  the  object  so  much  desired  — 
to  prevent  practices  hurtful  to  public  morality.  The  Constitution 
was  not  framed  with  a  disregard  of  the  important  considerations 
urged  upon  us  in  this  regard.  It  merely  directs  that  a  law  which 
is  framed  to  accomplish  this  object  by  affecting  or  operating  upon 
lawful  callings,  shall  affect  both  sexes  alike.  We  are  not  at  liberty 
to  say  that  such  important  matters  were  overlooked  in  framing  our 
organic  law. 

The  ordinance  and  law  both  being  unconstitutional,  there  is  no 
offense,  and  there  can  be  no  valid  conviction  and  sentence ;  hence 
no  jurisdiction  for  any  purpose.  Ex  parte  Kearney y  opinion  filed 
May  27,  1880 ;  Ex  parte  Sieboldy  100  U,  S.  376-377,  opinion  of  the 
court  by  Bradley,  J. ;  Ex  parte  Clarke,  id.  402,  405-407,  dissent- 
ing opinion  in  case,  and  in  Ex  parte  Siebold,  per  Field,  J. ;  In  re 
Wong  Yung  Quy,  6  Saw.  237  ;  In  re  Parrott,  id.  349. 

From  the  foregoing,  it  follows  that  the  section  of  the  Penal  Code 
above  referred  to,  and  the  ordinance,  are  both  alike  in  conflict  with 
and  inconsistent  with  the  Constitution,  and  therefore  void.  They 
ceased  when  the  Constitution  went  into  effect  (art.  XXII,  §  1),  if 
passed  before  it ;  the  same  is  true,  of  course,  if  enacted  since. 

The  petitioner  is  entitled  to  her  discharge,  and  it  is  so  ordered. 

So  ordered. 

Sharpstein  and  McKee,  JJ.,  concurred. 

McKiNSTRT,  J.,  concurring.  I  concur  in  the  judgment.  I  am 
not  prepared  to  say  however  that  the  supervisors  cannot,  by  proper 
legislation,  prevent  females  from  pursuing  avocations,  which 
although  permissible  to  men,  involve  a  propinquity  of  the  sexes 
under  such  circumstances  as  may  lead  directly  to  immoral  results, 
cr  to  the  desecration  of  the  prudent  reserve  between  members  of 
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the  opposite  sexes,  which  it  is  the  province  of  wise  legislation  to 
encourage.  It  has  always  been  understood  that  the  prevention  of 
snch  results  was  a  proper  exercise  of  the  police  power  of  the  States 
By  such  legislation  the  woman  (or  the  man,  as  the  case  may  be)  id 
not  prohibited  from  pursuing  any  lawful  business,  vocation,  or  pro- 
fession '^  on  account  of  her  sex  ; "  she  is  prohibited  because  of  the 
immorality  or  indecency  connected  with  the  business.  For  example: 
There  might  be  very  good  reason  why  women  (and  nofc  men)  should 
be  employed  as  attendants  at  a  bathing  establishment  to  which  their 
own  sex  alone  have  admission  ;  but  if  a  law  should  be  enacted 
prohibiting  the  employment  of  females  as  attendants  at  public 
baths  —  frequented  by  men  only — would  it  be  adjudged  that  the 
law  was  unconstitutional  because  persons  would  thereby  be  pro- 
hibited from  pursuing  a  vocation  ''on  account  of  sex"?  The 
Constitution  provides  that  no  person  shall  be  prohibited  from  pur- 
suing any  lawful  business  merely  because  of  his  or  her  sex,  but  it 
does  not  prohibit  the  legislature  from  declaring  certain  conduct 
unlawful,  even  though  it  may  constitute  a  ''business.*'  The  Con- 
stitution does  not,  in  my  view,  deny  the  power  to  enact  such 
legislation  as  may  prevent  the  intrusion  of  men  into  the  conjoint 
pursuit  with  women  of  occupations  which  considerations  of  decency 
and  morality  require  should  be  carried  on  by  the  latter  separately, 
and  vice  versa.  It  is  possible  that  the  legislature  is  not  permitted 
to  indulge  in  an  over-refined  sense  of  ])ropriety — amounting  to 
mere  sentimentality  —  and  thus  exclude  females  from  taking  part 
in  honest  occupations  simply  because  they  have  in  the  past  ordinarily 
been  carried  on  solely  by  men,  and  may  therefore  seem,  in  the  pre* 
jndiced  eyes  of  a  more  fortunate  portion  of  the  community,  to 
detract  from  the  modest  reserve  and  retirement  of  the  sex.  But 
when  competent  legislative  authority  has  declared  that  the  pursuit 
of  certain  occupations  by  females  infringes  upon  public  decency, 
or  in  its  consequences,  may  involve  a  violation  of  public  morality, 
I  think  the  courts  can  declare  the  law  unconstitutional  only  when 
it  clearly  appears  that  indecency  and  inmiorality  are  not  connected 
with,  nor  a  consequence  of,  the  prosecution  of  such  occupations  by 
females. 

But  while  I  am  not  prepared  to  agree  that  section  18  of  article  XX 
of  the  Constitution  prohibits  any  law  or  ordinance  which  would  pre- 
sent the  presence  of  women  as  attendants  or  otherwise  at  liquor 
<^  saloons,  bar-rooms,"  etc.,  I  agree  that  petitioner  should  be  dis- 


132  CALIFORNIA. 


Matter  of  Maguire. 


charged^  because  I  am  of  opinion  that  the  ordinance  (under  which 
petitioner  has  been  prosecuted)  is  yoid,  in  that  it  is  unreasonable, 
of  ambiguous  import,  and  not  of  uniform  operation.  The  practice 
which  in  effect  is  declared  to  be  deleterious  to  the  public  weUare  is 
the  presence  of  females  as  waiters  or  attendants  upon  the  guests  at 
any  place  where  malt,  vinous  or  spirituous  liquors  ''are  used 
or  sold/'  in  the  presence  of  females  in  such  places  during  certain 
hours  of  the  night.  The  very  presence  of  females  at  such  places 
in  the  night  being  prohibited,  their  presence  in  the  capacity  of 
waiters  is  prohibited.  Yet  the  ordinance  contains  the  exception 
that  where  the  wife  or  daughter  ''  may  happen  to  be  in  attendance," 
she  may  pursue  without  punishment  the  avocation  from  her  sisters 
lyne  debarred.  The  ordinance  further  prohibits  the  presence  of 
women  at  public  balls  where  liquors  arie  sold,  proyided  the  ball  *^  is 
not  giyen  for  the  purpose  of  evading  the  provisions  of  the  ordi- 
nance." This  last  clause  would  seem  to  prohibit  the  presence  of 
women  at  public  balls  where  the  dancing  is  a  pretext,  and  the  real 
purpose  is  to  secure  the  presence  of  women  where  liquor  was  sold. 
But  if  this  is  its  meaning  the  ordinance  again  fails  of  uniformity^ 
since  the  presence  of  women  or  even  their  service  as  attendants  is 
not  prohibited  in  places  which  are  not  really  established  with  an  in- 
tent to  secure  profit  from  them  as  ''hotels  or  restaurants  or  gro- 
cery stores,"  but  which  take  on  the  outward  pretense  of  such  —  the 
object  being  simply  the  sale  of  intoxicating  agents, 

I  concur  in  the  judgment. 

Judgment  sustained* 

MoABisoK,  0.  J.,  and  Myrick,  J.,  dissent. 
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<ftOolo.».) 
NeffoiUMe  instrument — bank  —  Hen  —  bona  fide  holding. 

The  plaiatiff  drew  a  draft  on  LoodoD,  payable  to  the  order  of  C«,  a  banker, 
and  delivered  the  draft  to  C.  for  oollection  for  hie  aooonnt.  C.  delivered 
the  draft  to  defendant  Iwnk  for  hie  own  acooant,  he  being  in  debt  to  the  de- 
ftodant.  After  payment,  bat  before  defendant  received  the  proceeds,  de> 
fendant  wae  notified  that  the  draft  had  been  delivered  to  C.  for  ooUection 
only/and  that  the  plaintiff  claimed  the  proceeds.  HM,  that  the  defendant 
was  not  liable  in  aesampeit  therefor.* 

ACTION  on  a  draft.     The  opimon  states  the  case.    The  defend- 
ant  had  judgment  below. 

Radcliffe  B.  Lockwaod,  for  plaintiiff  in  error. 

Charles  £  Dillon^  for  defendant  in  error. 

Stone,  J.  Plaintiff  in  error  (and  plaintiff  also  in  the  court  b^ 
low),  on  the  10th  day  of  January,  1877,  drew  his  sight  draft  on 

*  Compare  BUiine  v.  Bourne  <11  R.  L  119)i  S8  Am.  Rep.  420. 
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one  George  O.  Dainty^  Sugby^  England,  for  the  sum  of  one  hun- 
dred pounds  sterling,  payable  to  the  order  of  Oeorge  C.  Coming; 
a  banker  of  Boulder,  Colorado,  and  delivered  the  same  to  the  said 
Coming  to  collect  and  place  to  the  credit  of  the  plaintiff's  account 
at  the  bank  of  the  said  Coming  at  Boulder.  Corning  immediately 
transmitted  the  draft  by  letter  to  the  defendant,  which  letter  is  as 
follows: 

"  Boulder,  Colorado,  Jan.  13,  1877. 
"Wm.  B.  Berger,  Esq., 

Cashier,  Denver, 

Dear  sir:    Your  favor  of  the  12th  is  received  with  inclosure  as 

stated.     We  credit  tlO  and  your  No.  49,788,  t26.15;  no  protest. 

Respectfully  yours, 

George  C.  Corning, 

I%omp9an, 

I  inclose  for  collection  and  credit  my 

No.  2386,  Norwood, $100  00 

My  No.  2384,  Dainty,  England, £100  00 


The  draft  was  indorsed  as  follows: 

'^  Pay  to  the  order  of  the  Colorado  National  Bank  for  account  of 
George  C.  Coming,  Boulder,  Colorado." 

At  the  time  the  draft  was  thus  received  by  the  defendant  Com- 
ing was  indebted  to  the  defendant  in  the  sum  of  $10,975.04  for 
balance  of  overdrafts. 

On  the  28th  of  February  the  defendant  was  advised  by  its  New 
York  correspondent  that  the  draft  had  been  paid.  A  few  days  pre- 
vious to  tliis  date  defendant  was  informed  by  telegraph  from  its' 
said  New  York  correspondent  that  the  latter  had  been  notified  by 
telegraph  that  the  draft  belonged  to  Wyman,  who  had  delivered  it 
to  Coming  for  collection,  and  that  bb  Coming  had  failed,  Wyman 
claimed  the  proceeds  of  the  draft.  This  notice  was  before  the  pro- 
ceeds had  come  into  the  hands  of  defendant,  but  after  the  draft  had 
been  paid  in  London.  On  the  15th  of  March  plaintiff  through  his 
attorneys  notified  the  defendant  by  letter  that  he  claimed  the  pro- 
ceeds of  the  draft  and  demanded  payment  thereof.  The  exact  date 
of  the  failure  of  Coming  is  not  given  in  the  record,  but  from  the 
testimony  referring  thereto  it  appears  to  have  been  in  the  latter 
part  of  Febmary.     From  the  evidence  preserved  in  the  record  it 
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appears  both  by  the  tcstimouy  of  Thompson,  cashier  of  the  Boulder 
bank  (which  was  owned  by  Coming),  and  by  copies  of  the  book  ac- 
counts of  both  banks,  that  the  two  banks  were  mutual  collection 
agents^  correspondents  and  depositaries  for  each  in  respect  to 
funds  collected  for  and  remitted  by  and  to  each  other,  according  to 
the  usual  course  of  banking  business.  The  checks  of  each  bank 
were  paid  by  the  other,  and  transactions  embracing  collections, 
checks  and  remittances  of  daily  occurrence  were  debited  and 
credited  on  the  books  of  each,  and  a  settlement  of  accounts  was  had 
upon  the  first  of  each  month. 

By  frequent  remittances  by  Corning  and  credits  to  his  account 
the  balance  of  nearly  111,000  against  him  at  the  date  of  the  draft 
in  question  was  gradually  reduced,  so  that  at  the  time  he  was 
credited  with  the  proceeds  of  the  draft  the  balance  against  him  was 
but  little  over  $700.  Between  these  dates  this  balance  had  fluc- 
tuated considerably;  for  example,  on  the  17th  of  January  it  had  be- 
come reduced  to  15,111.14,  while  on  the  29th  of  the  same  month 
the  amount  had  increased  to  $8,225.63. 

Plaintiff  brought  his  action  in  assumpsit  on  tlie  common  counts 
to  recoTcr  the  amount  of  the  draft.  Trial  was  had  to  the  court  and 

w 

judgment  rendered  in  favor  of  defendant  for  costs.  Plaintiff  brings 
the  record  to  this  court  for  review,  and  assigns  for  error  the  finding 
and  judgment  of  the  court  below  upon  the  facts  as  we  have  sub- 
stantially stated  them. 

The  principal  question  to  be  determined  is  whether  upon  the 
facts  in  the  case,  the  defendant,  when  he  received  the  draft  from 
Coming,  became  a  bo'nafide  holder  for  value  or  upon  a  sufficient 
consideration,  and  without  notice  of  any  infirmity  of  title  as  be- 
tween antecedent  parties,  so  as  to  be  protected  from  the  equities  of 
the  plaintiff. 

That  one  who  acquires  negotiable  paper  in  good  faith  for  a 
yaluable  consideration  from  one  capable  of  transferring  the  same 
becomes  a  bona  fide  holder,  unaffected  by  prior  equities,  unless  it  be 
shown  that  he  had  notice  thereof,  is  a  fundamental  principle  of 
commercial  law. 

The  indorsement  of  Coming  as  payee  was  sufScient  to  transfer 
the  legal  title  of  the  draft  to  the  Colorado  National  Bank  and  vest 
in  it  the  complete  ownership.  The  possession  of  the  paper  by  the 
defendant  as  such  indorsee  inported  prima  facie  that  it  was  acquired 
in  good  faith  for  full  value  in  the  usual  coarse  of  business  before 
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maturity,  and  without  notice  of  any  circumstances  impeaching  itg 
yalidity;  and  that  such  holder  was  the  owner  thereof,  entitled  to 
recover  the  full  amount  against  all  prior  parties.  1  Dan.  on  Neg. 
Inst.  §  812.  And  although  the  burden  of  proof  may  be  shifted 
during  the  course  of  the  trial,  yet  when  such  possession  is  once 
shown,  the  burden  of  proof  is  then  upon  the  one  seeking  to  im* 
peach  any  of  the  elements  of  validity  or  rights  of  the  holder  which 
such  possession  implies.    Id. 

We  cannot  find  that  there  was  any  eyidence  offered  to  rebut  the 
presumptions  fairly  arising  in  favor  of  the  defendant  Receiving 
the  draft  in  the  usual  course  of  business  from  the  payee,  who  was 
largely  indebted  to  the  bank,  and  who  indorsed  the  paper  *'  for  ac- 
count "  of  himself  specially,  and  who  transmitted  it  with  directions 
*^  for  credit  *'  as  well  as  for  collection,  the  ofiicers  of  the  bank  so 
receiving  may  well  have  inferred  that  Corning  was  the  owner  of  the 
draft  and  intended  the  proceeds  to  be  applied  in  extinguishment 
pro  tanto  of  his  indebtedness  to  defendant.  True,  the  defendant 
was  notified  that  plaintiflF  was  the  equitable  owner  of  the  draft  be- 
fore the  proceeds  had  come  into  possession  of  the  defendant,  but 
this  was  unavailing  against  the  right  acquired  by  defendant  imme- 
diately upon  receipt  of  the  draft  to  retain  the  proceeds  against  the 
balance  due  from  the  indorser.  Clark  v.  Merchants  Bank,  2  N.  Y. 
384.  In  volume  1  of  his  work  on  Negotiable  Instruments,  g  283^ 
Mr.  Dam'el,  in  treating  of  the  rights  of  a  holder  of  a  negotiable  in- 
strument as  collateral  security  for  a  debt,  says:  ''  The  test  question 
then  is  simply  this:  has  there  been  a  change  in  the  legal  rights  of 
the  parties?  If  so,  the  transfer  is  irrevocable  without  the  holder's 
consent.'*  Here,  as  we  have  shown,  the  transfer  being  valid,  with* 
out  notice  of  prior  rights  and  upon  a  sufficient  consideration,  there 
was  a  complete  change  in  the  legal  rights  of  the  parties.  The  legal 
title  passed  from  the  plaintifF  and  became  vested  in  the  defendant. 
In  respect  to  the  consideration  it  is  well  settled  by  the  great  weight 
of  authority,  that  the  indorsee  of  a  negotiable  instrument  received 
in  payment  of  or  as  security  for  a  pre-existing  debt,  is  a  bona  fide 
holder  for  a  valuable  consideration  and  entitled  to  protection  as 
such.  Allaire  v.  HartHhorne,  1  Zab.  665;  Atkinson  v.  Brooks j  26 
Vt.  569;  Bank  of  Republic  v.  Carrington,  SRI.  515  ;  Brush  v. 
Scribner,  11  Conn.  388;  29  Am.  Dec.  303;  Manning  y.  McClure,36 
111.  490:  Smith  v.  Tyson,  16  Pet.  1. 

By  the  law  merchant  a  banker  has  a  general  lien  on  all  securities 
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deposited  with  him  by  a  customer  for  his  general  balances,  unless 
there  be  an  express  contract  or  circumstances  that  show  an  implied 
contract  inconsistent  with  such  lien,  and  of  this  the  court  will  take 
judicial  notice.     Brandos  v.  Barnetty  3  Man.,  G.  ft  S.  530. 

In  this  case  there  is  nothing  in  the  evidence  to  show  that  the 
draft  in  question  was  received  under  special  circumstances  such  as 
would  take  it  out  of  the  common  rule  of  lex  mercatoria.  The  cir- 
cumstances of  the  case  in  Bank  of  the  Metropolis  v.  New  England 
Banky  1  How.  ^4,  are  almost  identical  with  those  of  the  case  be- 
fore us.  The  New  England  Bank  delivered  to  the  Bank  of  the 
Commonwealth  negotiable  paper  for  collection.  The  Bank  of  the 
Commonwealth  transmitted  the  same  to  the  Bank  of  the  Metropolis, 
which  latter  bank  made  the  collection  and  retained  the  proceeds 
for  the  balance  owing  it  by  the  Bank  of  the  Commonwealth,  which 
failed  while  the  funds  were  in  the  hands  of  the  Bank  of  the  Metropolis. 
In  reversing  the  judgment  which  the  New  England  Bank  obtained 
in  the  Circuit  Court  against  the  Bank  of  the  Metropolis,  for  the 
amount  of  fuixds  collected,  Chief  Justice  Tanet,  in  delivering  the 
opinion  of  the  Supreme  Court  of  the  United  States,  says  :  *^  It  is 
evident  that  a  loss  must  be  sustained,  either  by  the  plaintiff  or 
defendant  in  error,  by  the  failure  of  the  Commonwealth  Bank. 
We  see  no  ground  for  maintaining  that  there  is  any  superior  equity 
on  the  side  of  the  New  England  Bank.  It  contributed  to  give  to 
the  corporation,  which  was  proved  insolvent,  credit  with  the  plaintiff 
in  ernnr,  by  the  notes  and  bills  which  it  placed  in  its  hands  io  be 
sent  to  Washington  for  collection,  indorsed  in  such  a  form  as  to 
make  them  prima  facte  the  property  of  the  Commonwealth  Bank, 
and  enabled  it  to  deal  with  them  as  if  it  were  the  real  owner.  The 
Bank  of  the  Metropolis,  on  the  contrary,  is  in  no  degree  responsible 
for  the  confidence  which  the  defendant  in  error  reposed  in  its  agent. 
When  this  misplaced  confidence  has  occasioned  the  loss  in  question, 
it  would  be  unjust  to  throw  it  upon  the  bank  which  has  been  guilty 
of  no  fault  or  want  of  caution,  and  which  was  induced  to  give  the 
credit  by  the  manner  in  which  the  defendant  in  error  placed  its 
property  in  the  hands  of  an  agent  unworthy  of  the  trust."  The 
case  coming  iip  again  to  the  Supreme  Coui*t,  the  same  learned  judge, 
in  laying  down  the  proper  instructions  which  should  have  been 
given  the  jury,  says  :  **  But  if  the  jury  found  that  in  the  dealings 
mentioned  in  the  testimony,  the  Bank  of  the  Metropolis  regarded 
and  treated  the  Commonwealth. Bank  as  the  owner  of  the  negotiable 
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paper  which  it  transDiitted  for  collection,  and  had  no  notice  to  the 
<!outrary,  and  ui)on  the  credit  of  such  remittance  made  or  anticipated 
in  the  usual  course  of  dealing  between  them,  balances  were  from 
time  to  time  suffered  to  remain  in  the  hands  of  the  Commonwealth 
Bank,  to  be  met  by  the  proceeds  of  such  negotiable  pa))er,  then  the 
plaintiff  in  error  is  entitled  to  retain  against  the  defendant  in  error 
for  the  balance  of  account  due  from  the  Commonwealth  Bank." 
«.  c,  6  How.  662. 

The  correctness  of  this  rule  is  affirmed  in  Sweeney  t.  Easter,  1 
Wall.  166,  and  the  same  doctrine  is  held  in  the  case  of  Clark  v. 
Merchants'  Banky  2  N.  Y.  380.  We  think  the  rules  thus  laid  down 
apply  with  peculiar  force  to  the  case  at  bar.  The  credit  here  given 
was  in  allowing  balances  to  remain  in  the  hands  of  the  Boulder 
bank,  to  be  met  by  the  proceeds  of  such  negotiable  paper,  among 
other  remittances,  which  the  evidence  shows  was  from  day  to  day 
received  and  applied  in  the  extinguishment  of  these  balances. 

There  is  too  in  such  cases  a  certain  credit  given  to  the  debtor, 
arising  out  of  the  forbearance  of  the  creditor  in  suffering  the  bal* 
ances  to  i*emain  overdue.  Atkinson  v.  Brooks^  supra ;  Bank  of 
Republic  v.  CamngtoUy  supra,  652.  And  this  consideration  is 
much  stronger  in  this  case,  where  a  large  balance  was  allowed  to 
remain  beyond  the  periodical  monthly  settlements  or  statements  of 
account  rendered,  and  where  such  balance  was  all  on  one  side.  In 
this,  as  in  all  other  like  cases,  there  is  a  hardship  in  the  loss,  let  it 
fall^pon  either  the  plaintiff  or  the  defendant,  but  it  is  an  elementary 
rule  that  whenever  one  of  two  parties  must  suffer  by  the  act  of  a 
third,  he  who  has  enabled  that  third  person  to  occasion  the  loss 
must  sustain  it  himself  rather  than  the  other  innocent  party.  The 
court  below  evidently  found  that  the  facts  in  this  case  bring  it 
"Within  the  law  which  governs  in  the  case  of  a  bona  fide  holder  of 
negotiable  paper  for  value  and  without  notice,  so  as  to  discharge 
the  defendant  of  the  equities  between  the  original  parties,  and  as 
we  think  the  finding  was  warranted  by  the  evidence,  we  see  no 
reason  to  disturb  the  judgment. 

Judgment  affirmed. 
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BOUOHNEB  Y.  MeYEB. 

(SOolo.  71.) 

ir«00r— "^KMM"— puMw;  pciky-- check ^hana  fide  hMing. 

A  wager  m  to  whether  aa  execution  can  be  collected  ia  not  "gaming,"  nor  a 
wager  upon  a  *'  game/'  bat  is  Toid  as  against  public  policy,  as  between  the 
original  parties,  bat  valid  as  to  a  bona  fda  transferee  of  a  check  given  therefor. 

ACTION  on  a  check.    The  opinion  states  the  facts.    The  defend- 
ant had  judgment  below. 

Thotnas  George  and  P.  W.  FautUlerotf,  for  appellant. 

£.  P.  Jackson,  for  appellee. 

Thatcher,  C.  J.  The  appellant  (plaintiff  below)  by  his  com- 
plaint, alleges  that  on  the  24th  day  of  August,  A.  D.  1878^  the 
defendant  made  his  check,  whereby  for  value  received,  he  directed 
the  Colorado  National  Bank  to  pay  to  Isidor  H.  Kastor,  on  de- 
mand, one  hundred  dollars,  and  caused  the  same  to  be  delivered  to 
the  said  Kastor  on  the  4th  day  of  September,  A.  D.  1878  ;  that 
said  check  was  duly  assigned  for  value  to  the  plaintiff,  and  he  is  the 
lawful  owner  and  holder  thereof  ;  that  the  same  was  presented  to 
said  bank  for  payment,  and  that  payment  thereof  was  refused. 

The  defendant,  by  his  answer,  sets  up  that  he  made  such  check 
upon  a  wager  with  said  Kastor,  whether  he  (the  said  Kastor) 
would  collect  a  certain  execution  against  a  partnership  firm  known 
as  I.  Heller  &  Co.  then  in  the  hands  of  the  sheriff  of  Arrapahoe 
county,  and  upon  no  other  consideration  whatever. 

To  the  sufficiency  of  this  answer  the  plaintiff  demurred,  and  the 
demurrer  was  overruled. 

By  chapter  24,  section  140,  General  Laws,  p.  299,  it  is  provided 
that  all  contracts,  promises,  agreements,  conveyances,  securities  and 
notes  made,  given,  granted,  executed,  drawn  or  entered  into, 
where  the  whole  or  any  part  of  the  consideration  thereof  shall  be 
for  money,  property  or  other  valuable  thing,  won  by  any  gaming,  or 
by  playing  at  cards,  or  any  gambling  device  or  game  of  chance,  or 
by  betting  on  the  side  or  hands  of  any  person  gaming,  or  for  the 
reimbursing,  or  paying  any  money  or  property  knowingly  lent  or 
advanced  at  the  time  and  place  of  such  play,  to  any  person  or  i)er- 
sons  so  gaming  or  betting,  shall  be  uttterly  void  and  of  no  effect. 
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The  provisions  of  this  section  are  very  broad  and  sweeping.  Even 
in  the  hands  of  bofiaJUU  purchasers,  negotiable  paper  founded  in 
whole  or  in  part  upon  a  gambling  or  gaming  consideration,  within 
the  meaning  of  this  section,  is  utterly  void. 

The  language  employed  is  open  to  no  other  construction.  The 
protection  which  the  law  extends  to  an  innocent  holder,  who  for 
value  in  the  usual  course  of  trade  has  received  negotiable  paper,  is 
of  no  avail  when  the  statute  in  terms,  or  by  unavoidable  implication, 
has  pronounced  the  instrument  absolutely  void.  Stricken  with 
nullity  at  its  birth,  it  can  therefore  gain  no  vitality.  Thei*e  is, 
however,  a  distinction  recognized  by  the  authorities  between  the 
status  of  negotiable  paper  held  by  a  bofm  fide  purchaser,  where  the 
original  consideration  is  by  the  courts  adjudged  to  be  illegal,  and 
negotiable  paper  held  under  like  circumstances,  when  the  statute 
declares  such  paper  to  be  void. 

In  Vatteit  v.  Parker,  6  Wend.  615,  the  court  says:  "  Whenever 
the  statute  declares  notes  void,  they  are  and  must  be  so,  in  the 
hands  of  every  holder ;  but  where  they  are  adjudged  by  the  court 
to  be  so  for  failure  or  the  illegality  of  the  consideration,  they  are 
void  only  in  the  hands  of  the  original  parties,  or  those  who  are 
chargeable  with  or  have  had  notice  of  the  consideration." 

To  the  same  effect  see  Weed  v.  Bond,  21  Ga.  195;  Ohnn  v. 
Farmer's  Bank  of  N.  C,  70  N.  C.  191 ;  BayUy  v.  Tabwr,  5  Mass. 
286;  4  Am.  Dec.  457;  City  of  Aurora  v.  West,  22  Ind.  88. 

Is  the  wager  in  question  within  the  prohibition  of  the  statute  ? 
Was  the  consideration  of  the  check  ''  won  by  any  gaming,"  within 
the  meaning  of  the  section  above  quoted? 

If  the  wager  was  upon  any  game,  the  check  is  absolutely  void  in 
the  hands  of  every  holder.  Horse-racing  has  been  decided  to  be 
gaming  within  the  intent  of  the  language  here  used.  The  word 
gaming  is  held  to  extend  '^  to  physical  contests,  whether  of  man  or 
beast,  when  practiced  for  the  purpose  of  deciding  wagers,  or  for 
the  purpose  of  diversion,  as  well  as  to  games  of  hazard  or  skill,  by 
means  of  instruments  or  devices." 

**  Such  were  the  Olympic  and  Nemean  games  among  the  Greeks, 
and  Appolinian  and  Capitoline  games  among  the  Romans."  7a/- 
man  v.  Strader,  23  111.  493;  Shropshire  v.  Olascock,  4  Mo.  536; 
Boynton  v.  Curie,  id.  699. 

But  a  wager  as  to  whether  an  execution  can  be  collected,  wc  are 
constrained  to  conclude,  cannot  be  considered  as  a  wager  u})on  any 
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game.  It  would,  it  is  believed,  be  judicial  legislatiou  to  hold  that 
money  won  upon  sucli  a  wager  is  money  won  by  any  gaming. 

The  act  of  March  2,  1864  (Sess.  Laws  1864,  p.  97,  §  3),  *'  To  sup- 
press  gambling  and  gambling-houses,"  extended  in  terms  to  all 
negotiable  paper  where  the  consideration  was  for  money  '^  won  on 
any  wager;"  but  the  Revised  Statutes  of  1868  contain  the  same  pro- 
Tisions  as  the  section  now  under  examination,  omitting  the  clause 
relating  **  to  any  wager." 

Where  the  effect  of  a  statute  is  to  make  void  a  certain  class  of 
negotiable  })aper  in  the  hands  of  innocent  purchasers,  it  certainly 
should  not  be  extended  to  cases  not  fairly  within  its  provisions. 

As  between  the  original  parties  to  the  wager  in  question,  we  are 
clearly  of  the  opinion  that  the  check  was  void.  Even  at  common 
law,  a  wager  against  sound  policy  was  not  recoverable.  That  the 
wager,  that  a  certain  execution  will  not  be  collected,  is  in  contra- 
vention of  sound  policy,  we  entertain  no  doubt.  The  moment 
such  a  wager  is  made,  the  one  party  has  a  pecuniary  interest  which 
might  influence  him  to  interfere  with  the  due  administration  of 
justice,  by  seeking  to  defeat  the  process  of  court 

To  hold  that  such  a  wager  is  valid,  is  to  encourage  unwarranted 
intermeddling  with  the  mandates  of  judicial  tribunals.  Although 
void  as  against  sound  i^olicy,  as  it  is  not  within  the  statutory  pro- 
hibition, the  check,  in  the  hands  of  a  bona  fide  holder,  for  value 
received  in  due  course  of  trade,  must  be  protected.  By  the  current 
of  decisions,  and  in  accordance  with  the  recognized  policy  of  com- 
mercial law,  negotiable  paper,  where  the  consideration  arises  from 
a  wagering  contract,  will  not  be  declared  void  in  the  hands  of  bona 
fide  purchasers,  unless  so  enacted  by  statute.  Haight  v.  Joyce^  2 
Cal.  64.  Nor  is  this  doctrine  thought  to  be  variant  from  the  rule 
laid  down  in  Eldred  v.  Malloy,  2  Col.  320. 

In  that  case,  the  wagering  contract  was  held  to  be  void,  but 
whether,  if  the  instrument  had  been  negotiable,  it  would  not  have 
been  proiKcted  in  the  hands  of  a  bona  fide  purchaser,  was  not  de- 
cided, the  court  expressly  holding  that  the  instrument  sued  on  was 
not  negotiable. 

Was  the  answer  which  merely  set  up  that  which  would  have  been 
a  good  defense  between  the  original  parties  sufficient  ?  If  this  wa- 
gering contract  was  within  the  prohibition  of  the  statute,  the  de- 
fendant need  not  to  have  alleged  that  the  plaintiff  had  notice  of  the 
illegal  character  of  the  transaction,  which  ultimated  in  giving  the 
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cheeky  for  in  such  case,  into  whose  hands  soever  it  might  have  passed, 
it  was  equally  yoid.  But  this  check  originating  a  transaction  not 
within  the  interdict  of  the  statute  is,  in  the  hands  of  a  bona  fide 
purchaser,  unaffected  by  the  fact  that  it  arose  out  of  an  illegal  act, 
and  it  can  be  by  such  holder  collected. 

In  such  case  the  defendant  must  aver  that  the  plaintiff  had  no- 
tice of  the  original  transaction,  leaving  the  circumstances  by  which 
such  notice  is  to  be  proved,  directly  or  indirectly,  to  be  established 
by  evidence.  It  is  not  enough  to  allege  merely  that  he  is  not  a 
bona  fide  holder.  UtJier  v.  BicJie,  10  Adol.  &  El.  411 ;  Dan.  on 
Neg.  Inst.  770.  And  the  burden  of  proving  that  the  check  was 
purchased  in  bad  faith  rests  upon  him  who  assails  the  title  on  that 
ground.  Goodman  v.  Simondsy  20  How.  343  ;  Swift  y.  Tyson^  16 
Pet.  1 ;  Bedf.  &  Big.  Lead.  Gas.  on  Bills  of  Ex.  &  Prom.  Notes^ 
186  ^  seq.^  and  239  et  seq.  ;  Dan.  on  Neg.  Inst.,  §  1503. 

From  what  we  have  said  it  follows  that  the  demurrer  to  the  an- 
swer should  have  been  sustained.  The  judgment  will  be  reversed 
and  the  cause  remanded,  for  further  proceedings  not  inconsistent 
with  the  views  here  expressed. 

Judfffnent  reversed. 


Colorado  National  Bank  op  Denver  v.  Boettcher. 

(4  Oolo.  185.) 

Negotiable  imtrumeni — cheek  —  cuUion  bjf  holder  againti  dramee. 

No  action  lies  in  favor  of  the  transferee  of  an  unaccepted  check  against  the 

bank  on  which  it  is  drawn.* 
Possession  and  detention  of  a  check  by  the  bank  on  which  it  la  drawn,  for  six 

dajs,  does  not  constitute  implied  acceptance. 

i  CTION  on  checks.     The  opinion  shows  the  facts. 

John  Q.  CharleSy  for  appellant. 
WellSy  Smith  <&  Baco7i,  for  appellee. 

*  To  same  effect,  Flnt  NaU  Bk,  of  Cantons.  Dvimque  &  IP.  R,  Co,  (01  Iowa,  ST8),  88 
Am.  Rep.  880;  NaL  Bk.  of  BodtoUU  ▼.  Second  NoL  Bk,  d  La/ayetU  (80  lad.  419), 88 
Am.  Bep.  888,  and  note,  888. 
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Beck,  J.  The  verdict  iu  this  case  seems  to  have  beeu  directed  for 
the  plaintiff,  Boettcher,  upon  the  view  of  the  law  taken  by  the  Dis- 
trict judge  that  the  holder  of  a  check  drawn  against  funds  can 
maintain  an  action  in  his  own  name  against  the  drawee  who  refuses 
payment,  regardless  of  the  question  of  acceptance.  This  is  a  ques- 
tion upon  which  courts  and  law  writers  are  to  some  extent  divided, 
and  much  learning  has  been  expended  in  the  discussion  of  the  op* 
poBing  views  taken.  Each  is  supported  by  arguments  of  great  force, 
and  did  we  not,  from  a  careful  review  of  all  the  authorities,  deem 
the  question  practically  settled  against  the  right  of  action,  we  should 
consider  it  a  close  and  serious  question.  But  every  conceivable 
phase  of  the  question  has  been  discussed  ;  every  objection  to  the 
rule  denying  the  right  of  action  has  been  duly  considered,  and  the 
rule  having  been  adopted  and  followed  by  courts  of  the  highest  au- 
thority ui)on  questions  of  commercial  law,  that  a  right  of  action 
does  not  exist  v.iiere  there  has  been  no  acceptance  or  promise  to 
pay,  we  do  not  liesitate  to  accord  to  the  adjudication  the  force  of 
an  established  precedent  The  subject  has  been  so  exhaustively 
considered  by  these  authorities  that  it  is  only  necessary  for  us  to 
cite  them  in  support  of  the  rule.  Bank  of  Republic  v.  Mittardy  10 
WaU.  152  ;  Fird  NatiofuU  Bank  v.  WTittmany  4  Otto,  343 ;  Carl 
V.  Jfational  Security  Bank,  107  Mass.  45  ;  JSitia  N.  B.  v.  JFburth 
N.  B.y  46  N.  Y.  82  ;  8.  c,  7  Am.  Rep.  314  ;  Caee  v.  Betidereon, 
23  La.  Ann.  49  ;  s.  c,  8  Am.  Rep.  590  ;  Moses  v.  Franklin  Bank, 
34  Md.  580.     Other  authorities  are  referred  to  in  the  cases  cited. 

But  counsel  for  appellee  rely  mainly  for  an  affirmance  of  the 
judgment  upon  the  proposition  that  the  evidence  shows  an  accept- 
ance on  the  part  of  the  bank. 

U  this  be  true,  then  all  the  authorities  are  agreed  that  the  check- 
holder  may  maintain  his  action  in  his  own  name  against  the  drawee. 
It  is  not  pretended  that  there  was  an  express  acceptance,  but  it  is 
insisted  that  the  conduct  of  the  officers  of  the  bank  was  such  as  to 
amount  to  an  implied  or  conditional  acceptance. 

Reference  is  made  to  1  Dan.  Neg.  Inst.,  §  499,  where  it  is  said 
that  ^'  keeping  a  bill  a  considerable  length  of  time  without  return- 
ing an  answer  may,  under  some  circumstances,  be  considered  an  ac- 
ceptance." The  doctrine  is  qualified  in  the  text  as  follows  : 
^*  Especially  if  the  drawee  be  informed  that  the  delay  will  be  so 
considered,  and  there  be  an  inference  from  the  language  of  the 
drawee  that  he  intended  an  acceptance.    These  cases  have  been  de- 
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oided  upon  special  circumstauces,  and  as  a  general  rule  the  mere 
detention  for  an  unreasonable  time  is  not  considered  as  amounting 
to  an  acceptance." 

To  warrant  the  inference  of  acceptance  from  conduct,  it  would 
seem  that  the  circumstances  must  clearly  indicate  such  an  intention 
on  part  of  the  drawee.  Thus  if  he  be  informed  that  a  detention  of 
the  check  or  bill  will  be  so  construed  and  he  thereafter  detain  it, 
an  intention  to  be  bound  as  acceptor  is  implied. 

In  the  case  of  Jmane  v.  Wardy  1  B.  &  Aid.  653,  the  bill  was  left 
for  acceptance  May  29,  and  retained  until  the  9th  day  of  July,  a 
|)eriod  of  forty-one  days,  when  the  drawee  destroyed  it.  He  had 
previously  refused  to  accept  it,  but  the  case  does  not  disclose  the 
time  of  refusal.  Lord  Ellbkborouoh  was  of  opinion  that  haying 
detained  the  bill  an  unreasonable  length  of  time  before  certifying 
his  refusal  to  accept,  he  should  be  held  liable.  The  other  judges 
were  of  diflFerent  opinions  however.  They  considered  tliat  the  bill 
having  been  left  with  the  drawee  for  acceptance,  and  not  sent  by 
letter,  it  was  the  duty  of  the  party  leaving  it  to  call  for  it  and  in- 
quire whether  it  was  accepted,  and  not  the  duty  of  the  drawee  to 
send  it  back ;  also  that  having  refused  to  accept  before  destroying 
the  bill,  the  act  of  destroying  could  not  be  construed  as  an  act  of 
acce2)tance. 

In  Masofi  v.  Barff,  2  B.  &  Aid.  26,  the  bill  was  sent  to  the  drawee 
by  letter,  with  a  request  to  accept  and  return.  It  was  detained  ten 
dajTS,  and  at  this  time  the  drawee  notified  the  payees  that  it  was  not 
accepted,  because  the  carrier's  receipt  for  the  wool  against  which  it 
was  drawn  had  not  been  received,  and  offered  to  return  it.  He 
likewise  stated  that  the  bill  was  i*etained  by  request  of  the  drawers, 
to  hold  it  until  their  invoice  was  received.  No  answer  being  re- 
ceived from  the  payees,  it  was  held  sixteen  days  longer  and  then 
returned.  A  recovery  was  insisted  upon  on  the  ground  that  the 
bill  had  been  detained  an  unreasonable  length  of  time,  and  that  the 
detention  had  been  at  the  request  of  the  drawers  and  without  the 
consent  of  the  payees.  Held,  that  the  plaintiff  could  not  recover. 
The  circumstances  showed  that  there  was  no  intention  to  accept 
until  the  invoice  or  earner's  receipt  was  received,  and  the  condition 
never  having  been  satisfied,  no  liability  was  incurred. 

In  Harvey  v.  Mariviy  1  Gamp.  425,  the  bill  was  sent  to  the 
drawee  with  the  request  to  accept  and  send  it  to  the  payee.  Two 
weeks  afterward,  the  request  not  having  been  complied  with,  the 
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drawer  again  wrote  the  drawee,  asking  him  to  accept  and  return 
the  billy  adding  that  detention  would  be  considered  as  equivalent  to 
acceptance.  Some  time  after  this  the  drawee  wrote  that  he  had  in- 
tended to  accept  the  jill,  but  now  refused,  as  he  had  no  funds  of 
the  drawer  in  his  hands.     Held,  the  drawee  was  liable  as  acceptor. 

In  Koch  V.  Howell,  6  W.  &  S.  350,  it  was  held  that  the  retention 
of  an  order  until  the  trial  was  not  conculsive  evidence  of  acceptance, 
but  a  question  of  fact  for  the  jury,  since  the  retention  was  subject 
to  explanation. 

The  doctrine  of  all  the  authorities  cited  is  that  mere  detention 
does  not  constitute  an  implied  acoeptance,  and  that  a  conditional 
acceptance  is  not  enforceable  until  complete  fulfillment  of  the  con- 
dition. See  Byles  on  Bills,  191-193;  Pars,  on  Notes  and  Bills,  284; 
J!dw.  on  Bills  and  Prom.  Notes,  418;  Liggett  v.  Weed,  7  Kans,  273. 

The  longest  detention  in  the  case  at  bar  was  for  the  space  of 
six  days.  The  drawees  were  not  notified  that  a  detention  would  be 
considered  equivalent  to  acceptance.  There  was  no  promise  to  pay 
any  of  the  checks.  Until  the  day  on  which  they  were  returned, 
there  was  not,  at  any  time,  siiffieient  funds  on  deposit  to  the  credit 
of  the"  drawers  to  i)ay  the  two  checks  on  which  judgment  was  en- 
tereil.  The  act  of  returning  the  checks  to  the  Union  Bank  of 
Orceley  cannot  be  construed  as  an  intention  to  accept,  for  no  such 
intention  is  indicated,  cither  by  the  act  itself  or  as  taken  in  connec- 
tion with  the  letter  of  the  cashier  accompanying  the  checks;  and  as 
regards  the  explanation  of  the  detention,  given  by  the  president  of 
the  bank  as  a  witness  ujwn  the  trial,  viz. :  that  he  "  supposed  they 
would  put  up  money  to  meet  the  whole  of  them,"  we  cannot  assent 
to  the  proposition  that  it  is  equivalent  to  a  promise  previously  made, 
to  pay  "  when  in  funds." 

If  the  language  of  the  president  be  formulated  into  a  promise, 
it  would  l)e  a  promise  to  pay  on  condition  that  the  drawers  fur- 
nished sufficient  funds  to  pay  all  three  of  the  checks;  and  since  the 
requisite  deposit  wsis  never  made,  the  condition  was  not  fulfilled 
and  no  liability  was  incurred.  Liggett  v.  Weed,  supra;  Winter^ 
mute  V.  Post,  4  Zab.  420. 

We  are  of  opinion  that  the  judgment  cannot  be  sustained  on 

the  ground  of  an  implied  promise,  on  the  present  testimony,  either 

iijion  the  authority  cited  or  upon  principle.     As  further  testimony 

affecting  the  conduct  of  the  appellee  maybe  produced  upon  another 

trial,  the  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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AbaUiMni  ^^penal  action — penonal  UabiU^  of&Jkcr. 

A  ■taftate  proTiding  that  offleen  of  certain  oorporatioiui  ahall  be  peisoiially  lia- 
ble for  the  debts  of  sacli  oorporations  in  case  thej  neglect  to  file  an  annual 
certificate  of  their  condition  is  penal,  and  an  action  brought  to  enforce  such 
liability  does  not  survive.    {See  n&te,  p.  162.) 

■ 

ACTION  to  enforce  personal  liability  of  oflScer  of  a  joint  stock 
company.  The  opinion  states  the  case.  The  defendant  had 
judgment  below. 

S.  LucaSf  for  plaintiffs. 

J.  HdUey  and  8.  A.  Robinson^  for  defendant 

LooMiSy  J.  This  action  was  originally  brought  by  the  plaintiffs, 
as  creditors  of  '*  The  Star  Tool  Company/'  a  joint  stock  eori^ra- 
tion  located  at  Middletown,  in  this  State,  against  Julius  Hotchkiss, 
then  in  life,  but  since  deceased,  to  recover  the  amount  of  their  debt 
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contracted  during  the  period  that  Hotchkiss,  as  president  of  the 
corporation,  intentionally  neglected  to  comply  with  the  statutory 
requirements  as  to  filing  with  the  town  clerk  of  Middletown  cer- 
tain certificates  showing  the  condition  of  the  affairs  of  the  corpora* 
tion.  For  the  purposes  of  this  case  it  is  conceded  that  Hotchkiss 
had  by  his  neglect  become  liable  under  the  statute  referred  to.  But 
pending  the  suit  and  before  trial  he  died,  leaving  a  will.  The  plaint- 
iffs thereupon  caused  to  be  issued  a  scire  faciaSy  summoning  .his 
executors  into  court  to  show  cause  why  they  should  not  be  made 
parties  defendant  to  the  suit  The  executors  appeared  and  filed  a 
plea  in  abatement,  on  the  ground  that  the  action,  originally  begun 
against  Hotchkiss,  did  not  upon  his  death  survive  against  them» 
To  this  plea  the  plaintiffs  demurred,  but  the  court  overruled  the 
demurrer  and  dismissed  the  scire  facias,  and  the  question  comes 
before  this  court  for  review  by  the  plaintiff's  motion  in  error. 

There  is  no  statute  controlling  the  question  under  consideration* 
The  only  provision  is  that  found  in  the  General  Statutes,  p.  421^ 
g  6,  that  *^  if  the  defendant  in  any  action  shall  die  before  finsJ  judg- 
ment, it  shall  not  abate  if  it  might  originally  have  been  prosecuted 
against  his  executor  or  administrator."  To  determine  the  questions 
whether  an  action  might  originally  have  been  brought  to  charge  the 
estate  of  Hotchkiss  with  the  statutory  liability  referred  to  incurred 
by  him  in  his  life-time,  we  must  invoke  the  aid  of  the  common  luw» 

The  principles  of  the  common  law  on  this  subject  are  embodied 
in  the  maxim  — ^*  Actio  personalis  fnariiur  aim  persotia/* 

The  executor  represents  the  person  of  the  testator,  and  in  legal 
consequence  may  be  said  to  continue  his  existence  with  respect  to 
all  his  debts,  covenants  and  contract  obligations,  which  became 
due  during  his  life  or  after  his  death;  except  such  as  depend  on 
his  personal  skill,  in  which  is  always  implied  the  condition  thattho 
contractor  is  not  prevented  from  completing  his  contract  by  the  act 
of  Gk>d. 

But  all  private  as  well  as  public  wrongs  and  crimes  are  buried 
with  the  offender.  The  executor  does  not  represent  or  stand  in  tha 
place  of  the  testator  as  to  these,  or  as  to  any  acts  of  malfeasance  or 
misfeasance  to  the  person  or  property  of  another,  unless  some  valu- 
able f raits  of  such  acts  have  been  carried  into  the  estate;  and  this 
in  strictness  constitutes  no  exception  to  the  rule,  for  the  executor 
in  such  case  cannot  be  made  liable  for  the  tort  of  his  testator,  but 
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only  for  the  implied  promise  which  the  law  raises  aad  allows  the 
injured  party  to  put  iu  the  place  of  the  wrong. 

In  the  light  of  these  priociples  we  are  called  upon  to  determine 
the  nature  of  the  liability  imposed  by  the  statute  in  question. 

By  section  17,  page  280,  of  the  General  Statutes,  it  is  made  the 
iluty  of  the  president  and  secretary  of  joint-stock  corporations  an- 
nually, on  or  before  the  15th  day  of  February  or  of  August,  to 
make  and  lodge  with  the  town  clerk  where  the  corporation  is  lo- 
cated, a  certificate  signed  and  sworn  to  by  them,  showing  the  con- 
dition of  its  affairs  as  nearly  as  the  same  can  be  ascertained  on  the 
first  day  of  January  or  July  next  preceding  the  time  of  making 
such  certificate,  stating  the  amount  of  paid  capital,  the  cash  value 
of  its  real  and  personal  estate  and  credits,  and  the  name,  residence 
and  number  of  shai^es  of  each  stockholder. 

Section  18,  which  creates  the  liability  on  which  this  action  is 
founded,  is  in  these  words:  ''  Any  president  or  secretary  of  such 
a  corporation  who  shall  intentionally  neglect  or  refuse  to  comply 
with  the  provisions  of  the  pi*eceding  section  shall  be  liable  for  all 
the  debts  of  said  corporation  contracted  during  the  period  of  such 
neglect." 

We  do  not  see  how  it  is  possible  to  constnie  this  statute  as  creat- 
ing or  attempting  to  create  any  contract  relation  or  duty  between 
the  creditors  of  a  coq^oration  and  its  pi*esident.  The  adoption  of 
such  a  construction  would  suggest  grave  doubts  as  to  the  validity 
of  the  act  which  should  attempt  so  arbitrarily  to  make  a  debtor  out 
of  a  stranger  to  the  debt,  or  in  other  words  to  make  the  debt  of  one 
person  the  debt  of  another.  There  was  no  privity  between  Hotch- 
kiss  and  the  plaintiffs;  they  had  no  transaction  with  each  other  and 
the  former  owed  the  latter  no  private  duty  from  which  a  promise 
might  be  implied. 

The  argument  for  the  plaintiffs  seemed  to  be  based  principally 
upon  the  assumption  that  the  officers  of  a  corporation  are  under 
some  original  common-law  liability  to  pay  all  the  debts  contracted 
by  it  while  they  as  officers  are  in  default  as  to  the  performance  of 
any  of  the  duties  prescribed  by  statute ;  that  their  exemption 
from  personal  liability  under  the  corporate  organization  is  not  an 
absolute,  but  only  a  conditional  one. 

This  reasoning  is  fallacious.  There  may  be  cases  where  the  or* 
ganization  is  so  defective  that  creditors  need  not  recognize  it  as  a 
corporate  being  at  all,  in  which  case  the  so-called  officers  or  active 
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agents  in  its  business  transactions  may  i)6rhap8  under  some  circum- 
stanees  make  themselves  personally  liable.  But  conceding  the  law- 
ful organization  and  existence  of  the  corporation,  the  existence  of 
ail  its  members,  officers  as  well  as  stockholders,  so  far  as  its  trans- 
actions are  concerned,  become  merged  in  the  artificial  being,  so  that 
in  contemplation  of  law  they  are  utter  strangers  to  those  who  deal 
with  the  corporation;  and  as  stockholders  and  officers  they  are  never 
liable  except  so  far  as  the  law  makes  them  liable. 

The  theory  of  the  plaintiffs'  declaration  also  tends  to  confute 
the  argument.  The  action  does  not  profess  to  be  predicated  on  any 
promise,  original  or  collateral,  express  or  implied,  but  is  an  action 
on  the  case  founded  on  the  statute.  There  is  nothing  in  the  record 
to  suggest  a  possibility  that  the  estate  of  the  testator  could  in  any 
way  have  been  increased  or  benefited  by  the  misfeasance  or  non- 
feasance complained  of. 

It  seems  clear  that  the  duty  to  be  i^erformed  was  a  public  duty, 
required  by  public  policy  for  the  general  welfare.  In  the  language 
of  Mr.  Justice  Clifford,  in  giving  the  opinion  relative  to  the 
identical  statute  we  are  considering,  in  the  case  of  Providence  Steam 
Engine  Co,  v.  Hubbard^  101  U.  S.  188,  the  act  was  passed  '*  by  the 
State  to  enable  the  business  public  to  ascertain  the  pecuniary  stand- 
ing of  joint'Stock  corporations." 

The  willful  neglect  of  the  prescribed  duty  was  a  public  wrong  in- 
Yoking  the  jienalty  of  the  statute;  and  the  statute  comes  clearly 
within  the  definition  of  a  penal  one,  as  given  in  2  Bouvier's  Law 
Dictionary,  where  it  is  defined  as  '^  a  statute  that  mfiicts  a  penalty 
for  the  A'iolation  of  some  of  its  provisions." 

The  Supreme  Gourt  of  the  United  States  in  the  case  just  referred 
to,  after  full  discussion,  unhesitatingly  pronounced  this  statute  a 
penal  one,  to  be  strictly  construed  as  such,  and  if  penal  it  necessar- 
ily follows  that  the  action  upon  it  will  not  survive  the  death  of  the 
person  for  whom  the  penalty  was  intended,  and  the  executors  are 
not  liable.  3  Wms.  on  Ex.  (6th  Am.  cd.)  bottom  page  1729  ;  If 07)1" 
Ny  T.  Trotty  Oowp.  372  ,  United  States  v.  Daniel,  6  How.  11. 

The  view  we  have  taken  is  well  supported  by  numerous  authori- 
ties from  other  jurisdictions. 

In  Mmes  v.  Spragvsy  9  B.  I.  541,  an  action  was  brought  to 
charge  the  estate  of  Byron  Spragne,  deceased,  with  certain  statu- 
t<»y  liabilities  incurred  by  the  deceased  as  a  stockholder,  director 
Mdd  president  of  the  Union  Horse  Shoe  Company,  upon  certain 
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promissory  notes  given  by  the  company  to  the  plaintiff  or  held  by 
him.  The  third  count  was  for  a  liability  incurred  by  the  decedent 
as  president  of  the  corporation  under  sections  second  and  third  of 
chapter  128  of  the  statutes  of  the  State  then  in  force.  Section  2 
re([uired  the  president  and  directors  to  make  a  certificate  within 
ton  days  after  the  last  installment  of  capital  should  be  paid  in, 
stating  the  amount  of  capital  so  fixed  and  paid  in,  and  lodge  it  with 
the  town  clerk  for  record.  Section  3  provided  that  *'  if  any  of  said 
officers  shall  refuse  or  neglect  to  perform  the  duties  required  of 
them  as  aforesaid,  they  shall  be  jointly  and  severally  liable  for  all 
the  debts  of  the  company  contracted  after  the  expiration  of  said 
•ton  days  and  before  the  certificate  shall  be  recorded  as  aforesaid." 
After  full  consideration  it  was  decided  (Durfeb,  J.,  giving  the 
opinion),  that  the  liability  alleged,  as  founds  upon  the  statute 
referi'cd  to,  did  not  give  a  cause  of  action  which  survived  the  per- 
son affected  by  the  liability  or  which  constituted  at  law  a  valid 
claim  iigainst  his  estate.  The  statute  is  so  similar  to  our  own  that 
it  is  impossible  to  make  any  distinction  in  principle  between  the 
Jthird  count  in  that  case  and  the  present  action. 

Under  a  statute  of  the  State  of  New  York  providing  that  ''on 
failure  of  any  company  within  twenty  days  from  the  first  of  Jan- 
uary to  make,  publish  and  file  an  annual  report,  all  the  trustees  of 
the  company  shall  be  jointly  and  sevemlly  liable  for  all  the  debts  of 
the  company  then  existing,  and  for  all  that  shall  bo  contracted  be- 
fore such  report  shall  be  made,"  it  has  been  held  repeatedly  that 
the  act  was  penal  and  could  not  be  extended  by  construction  to 
cases  not  fairly  within  its  language.  Oarrisofi  y.  Howe,  17  N.  Y. 
458  ;  Boughton  v.  Otis,  21  id.  261  ;  Cliambers  v.  Lewis,  28  id.  454. 
In  Shaler  Ji  Hall  Quarry  Co,  v.  Bliss,  34  Barb.  309,  it  was  held 
that  the  liability  of  the  trustees  under  the  statute  referred  to  was 
of  the  nature  of  a  penalty  or  punishment  for  the  omission  of  a  duty. 

In  Bank  of  California  v.  Collins,  5  Hun,  209,  the  trustees  of  the 
Irti  Abra  Silver  Mining  Company  (a  corporation)  failed  to  publish 
an  annu<il  re]K)rt  as  required,  and  suit  was  brought  against  them  on 
the  statute  ;  one  of  the  defendants  died  }X)nding  the  action,  and 
the  question  niised  was  whether  it  could  be  revived  against  his 
estate.  And  although  the  statutes  of  New  York  at  the  time  pro- 
vided for  the  survivorship  of  all  actions  for  wrongs  done  to  the 
proi)erty,  rights  or  interests  of  another  person  (except  slander, 
libel,  assault  and  battery  and  false  imprisonment,  and  actions  on 
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the  case  for  injuries  to  the  person  of  the  plaintiff  or  to  the  person 
of  a  testator  or  intestate),  yet  it  was  held,  that  as  the  action  de» 
pended  entirely  upon  the  omission  to  file  the  annual  report,  the  act 
had  no  relation  to  any  right,  property  or  interest  of  the  plaintiff, 
and  was  not  a  wrong  done  to  his  property,  but  was  only  an  act  in- 
Toking  a  penalty  for  a  violation  of  duty  to  the  public  and  not  to  any 
private  person,  and  that  it  could  not  be  reviyed  against  the  estate 
of  the  deceased  trustee. 

In  Reynolds  v.  Mason,  54  How.  Pr.  213,  the  defendant  was  a 
trustee  of  the  Mason  Manufacturing  Company,  and  had  neglected 
to  file  annual  reports,  and  an  action  was  brought  on  the  statute,  3 
EduL  R  S.  733,  section  12.  The  plaintiff  died,  and  the  adminis- 
trator petitioned  the  court  for  leave  to  continue  the  suit  in  his  name, 
but  it  was  held  to  be  a  personal  action  to  enforce  a  penalty,  that  did 
not  survive. 

In  HdUey  v.  McLeany  12  Allen,  438,  a  creditor  of  a  New  York 
corporation  brought  a  suit  in  Massachusetts  against  a  trustee  re- 
siding there,  founded  on  the  New  York  statute  referred  to.  It  was 
held  that  the  suit  could  not  be  sustained  because  the  statute  was 
penal  and  had  no  extra-territorial  operation. 

In  Breitung  v.  Idndauer,  37  Mich.  217,  a  statute  provided  that 
if  the  directors  of  certain  corporations  intentionally  neglected  to 
make  certain  annual  reports  of  the  condition  of  such  corporations 
they  should  be  liable  for  all  the  debts  of  the  corporation  contracted 
during  the  period  of  neglect,  and  the  court  held  that*  the  liability 
imposed  was  in  the  nature  of  a  penalty,  and  could  not  be  enforced 
after  the  repeal  of  the  clause  imposing  it,  even  if  incurred  before. 

Under  a  similar  statute  of  Indiana  the  court  in  Union  Iron  Co. 
T.  Pierce,  4  Biss.  327,  came  to  the  same  conclusion,  and  held  that 
a  repeal  of  the  statute  after  the  commencement  of  a  suit  for  a  debt 
flo  contracted  defeated  the  action. 

In  Sturges  v.  Burton,  8  Ohio  St.  215,  the  directors  of  the  San- 
dusky Bank  were  made  by  the  charter  personally  liable  to  the  cred- 
itors if  the  debts  of  the  bank  exceeded  twice  the  capital  paid  in, 
and  it  was  held  to  be  a  penalty  to  vindicate  a  violation  of  law. 

In  Lawler  v.  Burt,  7  Ohio  St.  340,  an  act  prohibiting  certain 
associations  from  issuing  bank  paper,  and  making  the  stockholders 
liable  in  their  individual  capacity  for  the  whole  amount  of  the  pa- 
per so  issued,  was  held  to  be  a  liability  in  tort  in  the  nature  of  a 
penalty  and  not  a  liability  in  contract. 
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In  Irvine  v.  McKeon,  ^  Cal.  472,  an  act  making  the  directors 
of  a  corporation  liable  for  the  excess  of  debts  over  the  amount  of 
capital  stock  paid  in,  was  held  to  create  a  forfeiture  or  impose  a 
penalty,  and  therefore  to  be  strictly  construed. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 

Note  bt  thb  Bbpobtbb.—  Compare  Flcuh  ▼.  Conn,  16  Fla.  428;  8.  C.  68;  Am.  Rep.  7S1. 
In  CuykendaU  v.  MUes,  U.  S.  drc,  Ct.,  Maaa,  Jan.,  1882,  the  oODtraiy  was  held  aeto  the  Ubt 
bmtj  of  a  mere  stockholder.  Lowbll»  J.,  laid:  '^Then  the  qtiestlon  is  whether  sueh  an 
action  can  be  maintained  outside  the  State  of  New  York.  There  is  a  dictum  of  Mr.  Justice 
OLiffOBD  that  all  sueh  statutesaro  penal,  and  can  only  be  enforoad  in  theJSttate  wUeh  psssad 
tbem.  SUamEngineCo.v.HubbanUmV.B.l9^V».  I  a^ree  with  the  plalnttTs  ar- 
gument that  the  authorities  which  the  learned  judge  cites  decide  that  poUit  onJ|y  in  respect 
to  oflloenr  of  corporations  made  liable  fbr  a  neglect  of  duty.  HaHneif  ▼.  ifoLeoii,  IS  Alleiit 
«»;  JDerrf6JlBMmT.Sfiittfc,87N.  J.  166:  StiitV00  V.  Bttrtol^  8  Ohio  St.  fi&,  eto.  Bven  in 
such  oases  the  doctrine  seems  narrow  and  provinciaL  If  acitisen  of  Massachoeetts  aa- 
sumea  the  obligations  of  an  officer  in  a  oorporation  in  New  York,  I  see  nosound  reason  for 
making  the  oourta  of  Massachusetts  a  house  of  refuge  from  these  responsibllitiea.  Still  a 
law  which  imposes  certain  duties  upon  an  officer,  and  makes  him  reeponsihie  in  case  of 
net^ect  for  all  the  debts  of  a  company,  without  regard  to  the  nature  of  the  defiuilt  or  the 
amount  of  Che  debts,  or  whether  he  isa  diareholder  or  is  paid  for  his  servloea»  has  some- 
thing penal  about  it.  It  was  held  in  one  ease,  and  in  only  one,  so  far  as  I  know,  that  iHiere 
stockholders  wers  made  Uable  to  all  debts,  If  the  directors  failed  to  Hie  an  annual  state- 
ment of  the  company's  aifairs,  the  statute  was  penal  and  to  benairowly  coafttrued.  It 
was  a  domestic  oontroyerBy  and  not  precisely  in  point  here.  GoMe  ▼.  JfeOune,  96  Mo.  871. 
I  have  found  no  case,  and  counsel  have  found  none,  which  holds  that  a  liability  of  share- 
holders, as  such,  is  penal.  13ie  oourts  of  New  York  have  always  hiMsodi  atatutea  to  be 
remedial,  and  so  ha^e  the  courts  of  the  other  States,  so  far  as  I  am  informed.  Thomp- 
son Stockholden,  If  80-86;  Ooming  t.  McCuXUmQiu  1  N.  Y.  47 ;  Gofrer  t.  Broifitfve 
JAmMTcMttirffiaOo.,  6  8toi7,4BI.   See  Crease ▼.  BoAeoefe,  10  Meto.  817.'* 


StABKWEATHEB  V.  OOODHAK. 

(48  Conn.  101.) 

Ckmtra/ct  —  agency  —  uUfppd. 

A  builder  oontrmcted  to  f amlBh  materiala,  and  erect  a  house  aooording  to  oer- 
tain  plans  and  specifications,  for  a  ceruln  sum  ;  the  materials  and  work  to 
be  approved  by  a  specified  superintending  architect.  On  the  order  of  the 
architect  he  did  extra  work  which  increased  the  expense  and  valae.  When 
nearly  completed  he  rendered  to  the  owner  a  written  statement  of  the  ex- 
tras, to  which  the  owner  then  made  no  objection.  Other  eztiss  were  sabse- 
qnently  added  on  the  like  order.  HM  that  the  bollder  could  not  reooTer  of 
the  owner  for  any  of  the  extras.  * 


•  Compare  Martw  ▼.  Bowk  (SOMich.  466),  66  Am.  Bep.  406. 
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ASSUMPSIT.    The  bead-note  and  opinion  state  the  ease.     The 
{daintiff  had  judgment  below. 

B.  Goodman  and  F.  H.  Parhar^  for  plaintiff  in  error. 

A.  F.  Bgglesion,  for  defendant  in  error. 

Pabdbb,  J.  A.  D.  Smith  made  a  written  contract  to  famish 
1^  materials  and  do  all  the  work  necessary  for  the  constmction  of 
a  house  for  the  defendant  according  to  definite  plans  and  specifica- 
tions and  for  a  fixed  sum.  0.  H.  Easton,  the  architect  who  drew 
the  plan,  was  by  the  contract  made  superintendent  of  construction, 
and  all  materials  and  work  were  to  be  accepted  by  him.  Baston 
ordiared  Smith  to  make  certain  changes  in  and  additions  to  the  plan. 
It  is  not  found  that  the  defendant  instructed  Easton  to  muke  these 
changes,  or  that  he  had  knowledge  of  them  until  completed.  Smith 
made  them  and  thus  increased  the  cost  and  value  of  the  house. 
When  completed  the  defendant  took  and  has  since  retained  posses* 
sion  of  it.  The  plaintiff,  as  assignee  of  Smith,  brought  this  action 
for  payment  for  the  labor  and  materials  thus  ordered  by  Easton, 
and  haying  recoyered  judgment  therefor  in  the  City  Court  of  Hart* 
ford,  the  defendant  filed  a  motion  for  a  new  trial. 

The  contract  sets  forth  the  extent  of  Easton's  agency  for  the  de* 
fendant;  he  is  only  to  see  that  the  materials  and  workmanship  are 
in  accordance  with  the  specifications.  There  remained  xnS  opportu- 
nity to  Smith  to  extend  that  power  by  inference,  and  when  he  fur- 
nished materials  for  or  performed  labor  upon  the  house  in  excess  of 
the  specifications  upon  the  order  of  Easton,  he  assumed  the  risk  of 
ratification  by  the  defendant. 

Nor  is  the  defendant  estopped  from  insisting  upon  this  contract 
limitation  upon  Easton  by  the  fact  that  when  the  house  was  nearly 
completed  he  received  in  silence  a  statement  of  work  and  materials 

not  specified  in  the  written  contract,  which  included  some  which 
he  had  not  ordered  ;  for  these  had  been  wrought  into  the  building 
and  were  then  beyond  possibility  of  withdrawal  by  Smith,  however 
strongly  the  defendant  might  have  protested  against  payment  for 
them.  It  is  very  clear  therefore  that  as  to  these  extras  Smith 
was  not  led  into  any  action  resulting  in  loss  to  him  by  the  defend* 
anf 8  fiUlikig  to  make  the  objection. 
Bat  it  is  said  that  other  extras  were  afterward  ordered  by  Easton 
Vol.  XL— 20 
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and  furnished  by  Smith,  and  that  whatever  might  be  the  efFect  of 

the  defendant's  silence  upon  the  extras  already  furnished,   he 

ought  to  be  regarded,  by  reason  thereof,  as  authorizing  the  extras 

afterward  ordered.     But  it  does  not  appear  that  Smith  at  that  time 

suggested  to  him  that  there  might  be  other  extras  ordered  by  Easton 

or  that  the  matter  was  thought  of  by  either  of  them.     Besides  the 

question  whether  the  defendant  intended  to  influence  the  future 

action  of  Smith,  or  was  guilty  of  such  gross  negligence  that  he 

could  be  chargeable  with  that  intention,  and  the  further  question 

whether  Smith  was  influenced  by  his  conduct,  were  both  questions 

of  fact  and  not  of  law,  and  it  is  impossible  for  us  to  find  these  facts 

when  the  court  below  has  failed  to  do  so. 

There  is  error  in  the  judgment  below,  and  it  is  reversed. 

JudfffMfU  rmmrMd. 

In  this  opinion  the  other  judges  concurred. 


Hatch  v.  Douglas. 

(ttOonn.  lie.) 

Coniraet  —  vaUdUff--  evidence  -*  ntury. 

The  defendant  wrote  the  plaintiff,  a  stock  broker,  to  buy  him  a  certain 
number  of  shares  of  a  g^ven  stock,  "on  margin,"  offering  a  collateral 
security..  The  plaintiff  complied,  receiiring  the  stock  and  afterward  selling 
it  on  the  defendant's  order  at  a  profit.  Similar  subsequent  transactions  re- 
sulted in  loss,  exceeding  the  value  of  the  collateral.  In  an  action  to  recover 
the  balance,  hdd  (1)  that  evidence  was  admissible  to  show  the  meaning  of 
the  words  **  on  margin;  '*  (3)  that  the  contract  was  valid;  (8)  that  the  plaint- 
iff*8  charging  interest  on  monthly  balances,  according  to  the  custom  of  stock 
brokers,  did  not  constitute  usury. 

ASSUMPSIT.     The  head-note  and  opinion  sufficiently  show  the 
facts.     The  plaintiff  had  judgment  below. 

0.  L.  Warner  and  8.  A.  Robinson,  for  plaintiff  in  error. 

8.  E.  Baldwin  and  A.  W,  Bacon,  for  defendant  in  error. 

Carpenter,  J.  The  authorities  are  clear  that  a  contract  relating 
to  stocks  or  other  commodities  to  be  performed  at  a  future  day,  by 
which  the  parties  contemplate  only  the  payment  of  the  difference  in 
the  market  value  by  one  or  the  other,  as  the  case  may  be,  is  a  mere 


MAY  TERM,  1880.  I55 


Hatch  Y,  Douglas. 


gaming  contract  and  void.  So  if  parties  in  form  contract  to  sell  goods 
to  be  delivered  in  the  f  ature,  the  seller  in  fact  having  no  goods,  and 
the  parties  not  intending  an  actual  delivery,  but  contemplating 
merely  a  payment  of  the  difference  between  the  market  value  on 
that  day  and  the  agreed  price,  it  is  a  gaming  contract  and  cannot 
be  enforced. 

Contracts  of  this  nature  however  are  distinguishable  from  specu- 
lating contracts.  A  man  may  legitimately  buy  goods  or  stocks,  in- 
tending to  sell  in  a  short  time  and  take  advantage  of  an  advance 
in  the  price  if  there  is  one.  In  such  a  case  he  takes  the  risk  of  a 
decline,  but  that  does  not  make  it  a  gambling  contract.  And  he 
may  purchase  goods  at  a  fixed  price,  to  be  delivered  at  a  future  day, 
if  the  parties  intend  an  actual  delivery  and  acceptance.  The  actual 
intention  may  be  diflScult  to  prove  or  disprove;  but  when  once  the 
tact  is  established  one  way  or  the  other  there  is  no  diflSculty  in  ap- 
plying the  law. 

Now  there  are  in  the  transactions  between  these  parties  some  of 
the  elements  which  are  usually  found  in  a  gaming  contract.  For 
instance,  it  is  pretty  evident  that  the  parties  did  not  contemplate 
that  the  stock  should  be  actually  transferred  to  the  defendant;  but 
he  would  have  been  satisfied  with  the  receipt  of  the  difference  be- 
tween the  price  paid  and  the  price  received,  less  interest  and  com- 
missions, if  the  price  advanced,  and  expected  to  pay  that  difference 
if  the  price  declined.  To  that  extent  it  was  a  contrai;t  for  the  pay- 
ment of  differences.  But  it  was  more  than  that.  The  defendant, 
through  his  agents,  the  plaintiffs,  actually  purchased  the  stock,  and 
there  was  an  actual  delivery  —  not  to  the  principal  but  to  the  agents 
for  the  principal.  The  plaintiffs  advanced  the  money  and  held 
the  stocks  in  their  hands  as  security.  The  plaintiffs  were  ready  at 
any  time  to  transfer  the  stock  to  the  defendant  on  payment  of  the 
purchase-money.  The  import  of  the  finding  is,  and  we  must  so 
regard  it,  that  it  was  an  actual  and  bona  fide  employment  of  the 
plaintiffs  to  purchase  stocks,  and  not  a  mere  formal  employment 
designed  to  cover  a  betting  operation.  It  does  not  appear  that  the 
plaintiffs  assumed  any  risk.  They  were  entitled  to  their  commis- 
sions and  interest  on  their  advancements  whether  the  stocks  went 
up  or  down.  The  most  that  can  be  said  of  them  is,  that  they  knew 
that  the  defendant  was  speculating  and  that  they  advanced  him 
money  for  that  purpose.     But  that  was  neither  illegal  nor  immoral. 

The  circumstances  relied  on  to  prove  the  illegality  of  tb*3  con- 
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tract  are  consistent  with  the  claim  that  it  was  a  legitimate  business 
transaction.  It  is  probably  true  that  dealing  in  stocks  ''  on  margin/^ 
as  it  is  called,  is  fraught  with  much  evil.  It  encourages  speculation 
and  induces  many  to  engage  in  it  who  would  not  otherwise  have 
the  requisite  means.  In  that  way  many  people  and  business  gene- 
raUy  suffer  more  or  less.  But  it  is  an  evil  that  existing  laws  do  not 
reach.  No  case  has  been  cited  which  declares  such  a  contract  illegal. 
If  we  should  so  hold  it  would  be  difficult  if  not  impossible  to  draw 
the  line  between  legal  and  illegal  transactions. 

We  are  of  the  opinion  that  there  are  not  in  the  case  before  us 
sufficient  reasons  for  declaring  the  contract  illegal. 

The  defendant  raises  a  question  of  evidence.  In  his  letter  of 
June  23,  he  writes:  ''  I  want  to  buy  say  one  liundred  shares  Union 
Pacific  stock  on  margin."  What  does  that  mean?  Those  unac- 
quainted with  the  business  would  not  understand  its  meaning  from 
the  language.  It  is  not  to  be  presumed  that  the  court  understood  it 
The  plaintiffs  produced  witnesses  who  were  familiar  with  the  busi- 
ness and  who  knew  from  experience  and  observation  the  meaning 
attached  to  the  words,  to  prove  their  meaning.  The  defendant  ob- 
jected, but  the  court  admitted  the  evidence,  and  we  think  prop- 
erly. Nelson  v.  Sun  Mutual  Ins.  Co,y  71  N.  Y.  463.  It  was  in 
the  nature  of  a  technical  2)hraj3e,  the  meaning  of  which  must  be  un- 
derstood before  the  court  could  know  what  the  contract  between  the 
parties  really  was. 

But  it  is  said  that  the  parties  did  not  understand  the  phrase 
alike,  the  defendant  supposing  that  he  risked  nothing  but  the 
margin,  while  the  plaintiffs  understood  that  he  assumed  a  ])er8onal 
liability  as  well.  The  language  is  that  of  the  defendant.  He  used 
a  phrase  peculiar  to  the  plaintiffs'  business,  knowing  that  they  would 
understand  its  meaning  as  used  in  that  business.  In  such  cases  if 
the  parties  did  not  understand  it  alike  it  must  be  interpreted  in  the 
sense  in  which  the  j plaintiffs  understood  it.  If  the  defendant 
chooses  to  use  a  technical  term  which  has  a  clearly  defined  and 
well  understood  meaning  in  the  business  to  which  it  relates,  and 
the  plaintiffs  giving  it  that  meaning  act  upon  it,  he  cannot  be  per- 
mitted, to  the  prejudice  of  the  plaintiffs,  to  say  that  he  used  it 
in  a  different  sense.  He  left  it  to  be  interpreted  by  usage,  and  by 
that  interpretation  he  is  concluded.  For  that  purpose  usage  was 
properly  shown. 

But  it  is  said  that  it  is  the  custom  of  brokers  in  their  business  to 
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debit  and  credit  intereflt  monthly,  computing  interest  on  balances. 
This,  the  defendant  says,  being  compound  interest,  infects  the  con- 
tnict  with  usury.  The  contract  in  its  terms  is  silent  on  the  subject 
of  interest.  It  is  only  because  the  contract  was  to  be  performed  in 
-conformity  with  the  uniform  and  established  usage  of  brokers  in 
New  York  that  this  claim  has  any  foundation.  It  will  be  observed 
that  the  usage  does  not  necessarily  call  for  compound  interest.  If 
dealings  do  not  extend  beyond  the  period  of  one  month,  or  if  the 
monthly  balances  are  paid,  there  is  no  compound  interest.  It  is 
only  when  dealings  continue  from  month  to  month  that  it  is 
called  for.  The  question  then  is  this :  Is  a  contract  usurious 
which  is  legal  on  its  face,  but  which  is  to  be  performed  according 
to  a  local  custom,  when  that  custom  in  one  contingency  calls  for 
com)K>und  interest  P  We  think  not.  The  vice  of  usury  is  not  cer- 
tain ;  it  is  only  possible.  In  contracts  of  this  nature  the  question 
of  interest  pertains  rather  to  the  remedy  than  to  the  contract  It 
is  incidental,  and  not  of  the  substance  of  the  contract.  It  is  al- 
lowed not  strictly  as  interest,  but  in  the  nature  of  damages, 
although  it  is  commonly  called  interest,  and  the  amount  is  deter- 
mined by  the  rate  of  interest  where  the  contract  is  to  be  performed. 

Viewed  in  this  light  the  question  is  whether  that  part  of  a  custom 
which  contravenes  the  policy  of  the  law  will  be  enforced.  But  that 
question  is  out  of  the  case,  as  the  plaintiffs  waived  their  claim  for 
compound  interest,  and  judgment  was  rendered  for  simple  interest 
only. 

There  is  no  error  in  the  judgment. 

In  this  opinion  the  other  judges  concurred,  except  Granger, 
J.,  who  having  tried  the  case  in  the  court  below,  did  not  sit. 

No  error. 


Norton  v.  Shepard. 

(48  Goon.  141.) 

lAmiUaiion  —  $UUyie  of —  aeknoulMgm^fU 

^  I  will  pay  it  as  soon  as  posaible/'  is  a  fiafflcient  acknowledgment  to  revive 
a  debt  barred  bj  the  statute  of  limitation.  {See  naUt  p,  160.) 

i  SSUMPSIT  forgwds  sold.     The  opinion  states  the  case.     The 
jfx     defendant  had  judgment  below. 
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H.  B.  Graves  and  F.  E.  Clevdandy  for  plaintifE. 
8.  B.  Hanie,  for  defendant 

LooHiBy  J.  Our  statutes  of  limitation  do  not  create  an  arbi- 
trary bar  to  the  recovery  of  a  debt  independent  of  the  will  of  the 
debtor.  If  they  did,  anew  promise  would  not  avail  the  creditor 
unless  founded  on  some  new  consideration,  and  in  such  case  the 
action  would  have  to  be  brought  on  the  new  promise.  But  our 
courts  have  always  considered  them  mere  statutes  of  repose,  which 
suspend  the  remedy,  leaving  the  debt  uncanceled  and  still  binding 
inforo  conacieniim.  Hence  it  is  well  fettled  that  the  debt  may  be 
revived  and  the  bar  to  i  ts  recovery  removed  by  a  new  promise,  either 
express  or  implied.  Lord  v.  Shaler,  3  Conn.  132;  8  Am.  Dec.  160; 
Bound  V.  Lathropy  4  Conn.  336 ;  10  Am.  Dec.  147 ;  Austin-^.  Bosi* 
wick,  9  Conn.  496  ;  25  Am.  Dec.  42;  Belknap  v.  Oleason,  11  Conn. 
160  ;  27  Am.  Dec.  721;  P/iaps  v.  Williafnson,  26  Vt.  230. 

In  general  any  language  of  the  debtor  to  the  creditor,  clearly  ad- 
mitting the  debt  and  showing  an  intention  to  pay  it,  will  be  considered 
an  implied  promise  to  pay  and  will  take  the  case  out  of  the  statute. 
Wooiere  v.  King,  54  lU.  343;  Oailer  v.  Orinnett,  2  Aiken,  349; 
Phelps  Y,  Stewart,  12  Vt  256.  And  in  this  State,  an  acknowledg- 
ment that  a  debt  was  once  justly  due  and  has  never  been  paid,  will 
ordinarily  authorize  the  triers  to  infer  a  promise  to  pay  it  San^ 
ford  V.  Clark,  29  Conn.  460. 

In  the  case  at  bar  the  promise  of  the  defendant  was,  ''  I  will 
pay  them''  (referring  to  the  debts)  ''as  soon  as  possible,"  and  the 
question  is,  whether  these  words  constitute  a  sufScient  acknowledg- 
ment to  take  the  case  out  of  the  statute,  in  view  of  the  principles 
above  stated. 

The  defendant  insists  that  the  promise  referred  to  was  condi- 
tio: lal,  and  that  it  cannot  avail  the  plaintiff  without  proof  that  it 
was  possible  for  the  defendant  to  pay. 

It  seems  to  us  that  the  words  ''  as  soon  as  ix>ssiblc  "  are  too  un- 
certain and  indefinite  to  amount  to  a  condition.  They  do  not 
point  to  any  future  .event  capable  of  proof.  It  is  said  they  mean 
'*  as  soon  as  I  am  able."  This  would  not  help  the  matter  unless  we 
assume  that  general  financial  ability  is  intended,  which  might  be 
susceptible  of  proof.  But  neither  the  words  nor  the  context  re* 
quire  this  restricted  meaning.     If  the  debtor  slionld  have  insuffi- 
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cient  property  to  pay  all  his  debts,  it  would  not  follow  that  it  was 
not  possible  to  pay  the  debt  in  question.  He  might  do  so  perhaps 
by  borrowing  the  money,  by  some  friendly  aid,  or  by  his  future 
earnings.  The  words  do  not  necessarily  imply  poverty  in  the  prom-> 
isor;  they  might  with  equal  propriety  be  used  by  a  man  of  wealth, 
who  at  the  time  had  no  money  on  hand,  but  who  had  debts  of 
large  amount  due  him  or  who  had  other  estate  not  at  his  immediate 
disposal.  What  would  be  possible  for  one  to  accomplish  must  be  ex* 
ceedingly  difficult  of  proof  because  it  must  depend  so  much  on  its  own 
exertions.  Wliy  the  debtor  used  the  language  in  question  does  not 
appear.  The  language  may  have  been  understood  by  both  parties 
at  the  time  as  pointing  to  a  speedy  payment.  If  a  man  of  large 
estate  should  use  the  words  the  creditor  would  have  a  right  to  ex- 
pect his  money  very  soon,  while  if  used  by  another  they  might  afford 
little  encouragement  So  that  if  the  promise  in  question  was 
to  be  considered  express  we  should  incline  to  bold  it  unconditional. 
But  the  language  may  be  construed  as  an  acknowledgment  of 
the  defendant's  indebt^ness  to  the  plaintiff,  and  as  such  it  clearly 
admits  the  continued  existence  of  the  debt  and  implies  a  willing- 
ness, and  even  a  positive  intention  to  pay  it;  and  the  words  *'  as 
soon  as  possible  "  do  not  really  restrict  or  limit  the  meaning  and  force 
of  the  acknowledgment.  On  the  other  hand  they  are  strong  words, 
implying  a  lively  consciousness  of  obligation,  and  an  earnest  purpose 
to  pay  the  debt. 

There  are  numerous  decided  cases  which  afford  strong  confirma- 
tion of  the  position  we  have  taken. 

In  First  CongregcUianal  Society  v.  Miller,  15  N.  H.  520,  the 
defendant's  language  was,  ''that  he  had  not  the  money,  but  would 
pay  as  soon  as  he  could,"  which  was  held  not  to  be  a  conditional 
promise,  because  there  was  no  certain  event  to  which  the  words 
looked  forward,  and  it  was  held  a  sufficient  acknowledgment  to 
take  the  case  out  of  the  statute. 

In  Butterfield  v.  Jacobs,  page  140  of  the  same  volume,  the  de- 
fendant said  ''  he  would  go  to  work  and  would  pay  as  fast  as  he 
could,"  in  regard  to  which  the  court  pronounced  a  similar  opinion. 

In  Cumminge  v.  Oassett,  19  Vt.  308,  the  promise  of  the  debtor  was 
to  P^y>  ''fts  soon  as  I  can,"  and  it  was  held  sufficient  to  remove  the 
bar  of  the  statute. 

In  Sluby  v.  CTuimplin,  4  Johns.  461,  the  defendant  on  being 
arrested  by  the  sheriff  promised  to  "  settle  with  the  plaintiff  if  he 
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would  give  him  time  for  payment,"  which  was  held  sufficient  as 
sxi  acknowledgment. 

In  De  Forest  v.  Huni,  8  Comi.  180,  the  plaintiff  having  written 
to  the  defendant,  calling  his  attention  to  the  fact  that  he  had  pre- 
viously sent  his  account  requesting  payment,  the  defendant  re- 
plied:— "  Yours  of  the  12th  inst.  came  to  hand  this  day,  requesting 
to  know  what  prospects  I  have  of  paying  the  demands  against  me. 
I  am  extremely  sorry  to  say  to  you  that  the  prosi)ect,  at  present,  is 
not  very  flattering,  as  it  is  utterly  out  of  my  power  to  pay  any 
thing;"  which  was  held  an  unqualified  and  unconditional  acknowl- 
•edgment  that  the  precise  balance  stated  was  at  that  time  justly  due 
the  plaintiff. 

In  BroiofiY.  Keach,  24  Conn.  73,  the  plaintiff's  agent  wrote  to 
the  defendant  calling  his  attention  to  the  fact  that  he  was  indebted 
to  the  plaintiff  by  note,  and  the  defendant  replied: — "  Yours  of 
tlie  24th  has  been  received,  and  in  reply  1  hardly  know  what  to  say; 
but  as  you  request  an  answer  soon,  I  will  say  in  return  that  I  can't 
tell  you  what  I  can  do  at  present,  but  I  have  been  thinking  of  com- 
ing to  Woonsocket  for  some  time,  but  will  omit  it  until  I  hear  from 
you  again.  I  wish  you  by  return  mail  to  send  me  true  copy  of  all 
the  claims  that  you  hold  against  me  in  full  dates;  that  is,  I  want  it 
word  for  word,  and  indorsements,  etc.,  and  state  where  your  mother 
«,nd  sister  are  now  living,  and  I  will  see  them  or  write  soon."  This 
was  held  sufficient  to  remove  the  bar. 

In  Blakeman  v.  Fonda,  41  Conn.  561,  the  debtor  said  to  his 
•creditor  — "  If  you  will  call  in  two  weeks  I  will  pay  you  something 
on  the  debt;  I  cannot  tell  how  m^cli; "  and  the  words  were  held  as 
an  unqualified  recognition  of  the  defendant's  liability  to  pay  the 
whole  debt. 

There  was  an  error  in  the  judgment  complained  of,  and  it  is  re- 
versed. 

Judgment  reversed. 

In  this  opinion  the  other  judges  concurred 

Note  by  thk  Rsportcr.  —  Ofwtra,  Pterce  v.  Sej/mour,  62  Wig.  «78;  S.  C. ,  88  Am.  Rep. 
'737.  In  Elder  v.  Dyery  26  Kans.  004,  the  defendant  wrote  and  sent  a  letter  to  the  plaintiff 
within  less  than  Ato  years  next  before  the  commenoement  of  the  action  on  the  note,  say- 
ing, with  reference  to  the  note :  ''A.  (meaning  his  co-defendant)  is  a  queer  num  about  his 
business  and  debts;  cares  but  little  what  you  say  to  him.**  "  Tou  should  write  him  a 
«harp  letter,  and  demand  of  him  an  indorser  there,"  (meaning  In  Halne,  where  the  plaint- 
iff resides  .  *'  I  do  not  want  to  be  held  longer  on  the  note."  From  this  letter  the  court 
below  found  that  the  defendant,  by  the  use  of  the  language  contained  in  the  letter,  then 
and  there  *'  acknowledged  an  existing  liability"  upon  the  note,  and  thereby  took  the 
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plaintiff's  cause  of  action  against  this  defendant,  out  of  the  operation  of  the  statute,  and 
roTiTod  the  cause  of  action  against  him.  Held,  no  error.  This  was  under  a  statute  which 
makes  any  acknowledgment  of  the  liability  sufficient  to  revive  the  debt.  Tlie  court  cite 
BbmeU  v.  Jaudtyn^  16  Ohio  St.  608,  under  a  similar  statute,  and  observe : 

**  Various  and  eonjlicting  decisions  may  be  found  in  the  n^ported  cases  upon  questions 
similar  to  this,  but  scarcely  one  of  such  decisions  is  applicable  to  this  case.  They  are  all 
founded  upon  statutes  different  from  ours,  or  they  are  baaed  upon  theories  which  have  no 
application  In  this  ii^tate.  Some  of  them  are  based  upon  the  erroneous  theory  that  statutes 
of  limitation  as  to  debts  operate  as  presumptions  of  payment  of  the  debts,  and  do  no«r  op- 
erate as  statutes  of  repose;  while  In  this  State  all  statutes  of  limitation  are  considered  as 
operatinfiT  only  as  statutes  of  repose,  and  not  as  presumptions  of  payment.  Other  decisions 
are  founded  upon  statutes  which  provide  for  taking  causes  of  action  on  contract  out  of  the 
operation  of  the  statute  only  by  partial  payment,  or  by  a  new  promise.  These  decisions 
hold  that  no  acknowledgment  can  take  a  case  out  of  the  operation  of  the  statute,  unless 
the  acknowledgment  amounts  in  law  to  a  new  promise.  Of  course  such  is  not  the  law  in 
Kansas.  Many  of  these  decisions  also  go  to  the  extent  of  holding  that  the  action  must  be 
brought  on  the  new  promise,  and  not  upon  the  original  debt  or  claim.  Neither  is  this  the 
law  in  Kansas.  In  Kansas,  all  that  is  neoessary  to  take  a  cause  of  action  founded  upon 
oontnct  out  of  the  operation  of  the  statute  Is  that  there  should  be  an  acknowledgment  of 
*  an  existing  liability  *  cm  the  original  debt  or  daim  ;  and  then  when  the  action  Is  brought, 
it  is  braogfat  not  upon  the  acknowledgment  nor  upon  any  new  promise,  but  tt  Is  brought 
upon  the  original  debt  or  claim.  Numerous  decisions  may  be  found  holding  that  the 
allclitest  acknowledgment  of  liability  is  sufficient  to  take  the  debt  or  claim  out  of  the  op- 
eration of  the  statute;  but  as  the  most  of  these  decisions  are  founded  upon  the  erroneous 
theory  that  the  statute  of  limitations  Is  a  statute  of  presumption  of  payment,  and  not  a 
statute  of  repose,  they  are  not  applicable  in  this  State.  Probably  more  decisions  of  this 
kind  can  be  found  than  decisions  holding  that  the  acknowledgment  must  amount  to  a 
promise  of  payment  of  the  debt  or  daim.  But  as  we  have  said  before,  neither  of  these 
ciaswaw  of  decisions  Is  applicable  in  this  State.  We  must  simply  look  to  our  own  statute, 
although  we  suty  possibly  receive  some  light  from  decisions  under  statutes  of  other  States, 
where  the  statutes  are  substantially  the  same  as  ours.  The  case  of  Haiisrm  y .  TowU,  19 
Kan.  273,  decided  hi  our  own  State  and  referred  to  by  counsel,  does  not  control  the  decision 
in  this  case;  and  we  know  of  no  case  that  does.  Our  statute,  to  revive  a  debt  or  daim, 
requires  only  *  acknowledgment  of  an  existing  liability  *  on  the  particular  claim  in  oon- 
irorer^,  and  this  acknowledgment  may  be  In  any  language  which  the  party  making  It 
desires  to  use.  No  set  phrase  or  particular  form  of  language  is  required  ;  any  thing  that 
vrill  indicate  that  the  party  making  the  acknowledgment  admits  that  he  Is  still  liable  on 
the  daim,  that  he  is  still  bound  for  its  satisfaction,  that  he  Is  still  held  for  its  liquidation 
and  payment.  Is  sufficient  to  revive  the  debt  or  claim ;  and  there  is  no  necessity  that  there 
should  also  be  a  promise  to  pay  the  same,  dther  express  or  implied.  Of  course  we  know 
that  an  acknowledgment  of  an  existing  liability  on  an  honest  debt  or  claim  generally 
raises  an  implied  promise  or  contract  to  pay  the  same  ;  but  whether  it  does  or  not  Is  not  a 
question  to  be  considered  In  this  State.  The  statute  says  nothing  about  an  implied  con- 
tract or  promise,  and  the  action  if  revived  at  all.  Is  not  to  be  brought  on  the  implied  con- 
tract or  promise,  but  only  on  the  original  liability.  In  the  present  case  the  defendant 
P.  P.  Elder  admitted  the  execution  and  existence  of  the  promissory  note  sued  on  ;  he 
admitted  that  It  was  honest  and  Just  In  its  inception  and  creation ;  he  admitted  that  it 
was  not  paid  at  the  time  he  wrote  the  letter  to  the  plaintiff,  and  he  wrote  the  letter  to 
get  an  Indorser  on  the  note ;  or  In  others  words,  to  obtain  another  surety  for  the  debt,  and 
have  himself  rdeased,  as  he  In  fact  was  only  a  surety  ;  and  then  he  says,  *  I  do  not  want 
to  be  hdd  longer  on  that  note.*  Now,  taking  the  entire  language  of  the  letter  and  con- 
struing It  all  together,  is  it  not  equivalent  to  saying,  '  I  am  now  held  on  the  note,  but  I  do 
not  wirii  to  be  held  any  longer  than  It  wiU  be  necessary  for  you  to  obtain  a  new  surety  on 
the  debt?  *  He  did  not  say  that  he  was  not  liable  on  the  note.  He  did  not  refrain  from 
saying  any  thing  about  his  liability  —  that  is,  he  was  not  merely  silent  with  reference  to 
his  liability  ;  and  then  did  ne  not  In  fact  say,  althougli  not  in  the  most  direct  form,  that 
his  liability  still  oontinuedr  And  if  he  did  say  this,  It  would  seem  to  be  all  that  was  neoes- 
fary  to  revive  the  debt.'* 
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In  Boothbif  y.  BentietU  78  Me.  117,  an  agent  on  behalf  of  his  principal  wrote  to  the  cred- 
itor :  *^  I  am  expecting  the  interest  on  said  note  to  be  paid  to  me  within  ten  dajrs.  In 
regard  to  the  principal  of  $1,000,  I  have  these  bonds  which  I  named  to  you,  I  understand 
they  are  worth  a  smaU  premium.  I  think  about  two  per  cent  above  par.  I  am  authorised 
to  let  you  have  the  bonds  at  their  market  value  If  you  want  them ;  or  I  will  diqpose  oC 
them  to  other  parties  and  get  you  the  money.  Please  inform  me  by  return  mall  whether 
you  would  like  the  bonds  or  the  money."  Held,  not  a  sufficient  express  acknowledgment 
to  bind  the  agent  to  an  alleged  original  undertaking  of  personal  responsIblUty. 

In  Jfiiiior  Steam  VUrt  Engine  Oo,  v.  i)oii0Z<u,  Pennsylvania  Supreme  Court,  March, 
me,  it  was  held  that  a  mere  request  to  delay  suit  will  not  toil  the  statute. 


Graves  v.  Johnson. 

(48  Conn.  160.) 

N^egaUahU  irutrumsrU  —  evidence  to  thow  reUUion$  of  pariiei — UmUaiiaii. 

• 
The  plaintiff,  at  the  request  of  the  defendant  and  for  his  acoommodation^ 

signed  as  surety  a  note  held  by  the  defendant  and  payahle  to  his  ordep»  apcm 

the  secret  agreement  between  them  that  the  defendant  would  not  transfer  it, 

and  if  the  principal  did  not  pay  it  the  plaintiff  should  not  be  held.  The  do> 

fendant  transferred  the  note  and  the  plaintiff  was  compelled  to  pay  it.    In 

an  action  to  recover  the  amount  paid,  hM  (1),  that  parol  eyidonoe  was  com- 

potent  to  show  the  agreement  ;*  (2)  that  the  plaintiff  was  entitled  to  reoover 

thereunder;  (8)  that  the  statute  of  limitations  did  not  attach  until  the 

plaintiff  was  compelled  to  pay  the  note. 

ASSUMPSIT.     The  opinion  states  the  facts.     The  plaintiff  had 
judgment  below. 

0,  A.  Hickox,  for  plaintiff  in  error. 

H.  B.  Graves,  for  defendant  in  error. 

* 

Obanger,  J.  This  action  is  founded  upon  a  special  parol  agree- 
ment made  by  the  defendant^  which  was  in  substance  that  if  the 
plaintiff  would  sign  the  note  of  Famum  as  surety,  he,  the  defend- 
ant,  would  hold  it  until  its  maturity  and  not  negotiate  it,  and  that 
if  Farnum  failed  to  pay  the  note  the  plaintiff  should  not  be  com- 
pelled to  pay  it,  provided  he  would  not  disclose  to  Farnum  that  he 
was  not  legally  holden  as  surety  for  its  payment.  The  plaintiff  ful- 
filled his  part  of  the  agreement  and  did  not  disclose  to  Farnum  the 
arrangement  between  him  and  the  defendant,  but  the  latter  violated 

*  See  stack  v.  Beach  (74  Ind.  671),  80  Am .  Sep.  118,  and  note,  116. 
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his  ^lart  of  the  agreement  and  negotiated  the  note  to  a  boiuifid$ 
purchaser.  Famum  did  not  provide  for  its  payment  and  theplaint^ 
iff  was  sued  upon  the  note  by  the  holder  and  was  compelled  to 
pay  it. 

The  plaintiff  signed  the  note  as  surety  for  the  sole  accommodation 
and  benefit  of  the  defendant  and  at  his  special  request,  and  without 
receiving  therefor  any  consideration  whatever.  Can  there  be  any 
reason  in  law  or  equity  why  he  should  not  recover  ?  He  has  paid 
his  money  for  the  benefit  of  the  defendant,  and  if  any  rule  of  law 
precludes  him  frokn  recovering,  such  a  rule  is  against  all  reason  and 
justice.  The  defendant  makes  no  denial  that  he  has  had  the  plaint- 
iff's money,  but  he  says  that  the  law  is  so  that  the  plaintiff  cannot  • 
recover;  and  the  rule  of  law  which  he  relies  upon  is  the  old  and 
salutary  one  that  a  written  instrument  cannot  be  varied  or  contra- 
dicted by  parol  evidence.  We  have  only  to  say^  as  Gabpenteb,  3,f 
says  in  the  case  of  SdUndUr  v.  JHuhUteiser,  45  Conn.  154:  ^^  That 
rule  has  no  application  to  a  case  like  this."  It  has  for  its  object  the 
prevention  of  fraud  and  perjury  in  those  cases  where  parties  have  put 
their  contract  in  writing,  by  excluding  other  evidence  of  the  terms 
of  the  contract  than  the  writing  itself.  In  fact  the  case  referred  to 
bears  a  striking  analogy  to  the  present,  and  the  reasoning  in  that  case 
applies  well  to  this.  If  the  defendant  can  succeed  in  applying  the 
rule,  he  makes  it  an  instrument  of  fraud  and  wrong  and  cheats  the 
plaintiff  out  of  an  honest  and  perfectly  equitable  claim.  See  the 
cases  cited  in  that  case  and  in  Thacher  v.  Stevens,  46  Conn.  561 ; 
s.  c,  33  Am.  Rep.  39. 

The  action,  as  we  have  seen,  is  not  founded  upon  the  note  but 
upon  the  agreement  made  between  the  parties  at  the  time  the 
plaintiff  became  surety  on  the  note  for  the  sole  accommodation  of 
the  defendant,  and  the  contract  was  good  and  valid,  and  was  in 
effect  a  contract  of  indemnity  to  the  plaintiff.  It  was  not  in  writ- 
ing, and  of  necessity  must  be  proved  by  parol  if  provable  at  all, 
which  it  clearly  was.  But  if  the  action  was  upon  the  note,  and 
Johnson,  the  payee,  was  plaintiff,  and  Graves,  defendant,  the  latter 
could  show  by  parol  the  circumstances  under  which  he  signed 
the  note,  that  it  was  without  consideration,  and  at  the  request  and 
for  the  accommodation  of  Johnson.  ^^  Nothing  is  more  common 
than  to  introduce  evidence  of  the  real  and  true  relation  of  parties 
to  each  other  whose  names  are  on  negotiable  paper,  where  prima 
facts  the  position  or  order  of  signature  makes  a  contract  different 
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from  the  true  relations  of  tlie  parties.  The  proper  inquiry  is,  who 
among  the  parties  is  to  pay  the  debt."  Ellsworth,  J.,  in  Col' 
grove  V.  Rocktaelly  24  Conn.  584. 

The  claim  of  the  defendant  that  the  plaintiff's  claim  is  barred 
by  the  statute  of  limitations  cannot  be  allowed  to  defeat  the  claim. 
The  agreement  of  the  defendant  that  he  would  hold  the  note  till 
maturity  and  that  tlie  plaintiff  should  not  be  compelled  to  pay  it, 
was  of  course  violated  by  the  defendant's  negotiation  of  it  soon 
after  it  was  made,  which  was  on  the  1st  of  August,  1873,  and  per- 
haps, so  far  as  his  liability  to  damages  for  the  mere  negotiating  of 
the  note  is  concerned,  that  liability  was  barred  by  the  statute  when 
the  suit  was  brought  on  the  21st  of  August,  1878.  It  is  not  neces- 
.sary  for  us  to  consider  this  point,  for  the  defendant  also  agreed  that 
4^he  plaintiff  should  not  be  compelled  to  pay  the  note,  and  this  part 
of  the  agreement  is  set  out  and  relied  upon  in  the  special  count. 
This  agreement  of  course  was  not  violated  until  the  plaintiff  was 
aciiually  comi)elled  to  pay  the  note,  which  was  on  the  16th  of  No- 
Tember,  1875,  and  less  than  three  years  before  the  suit  was  brought. 
Besides  all  this,  the  agreement  had  fixed  the  relation  between  the 
parties  so  that  whenever  the  plaintiff  was  compelled  to  pay  the  note 
he  was  paying  it  at  the  request  of  the  defendant,  and  could  recover 
the  amount  of  him  as  money  paid  out  for  him  without  counting 
upon  the  breach  of  the  special  agreement.  That  agreement  had 
created  a  duty  on  the  part  of  the  defendant  to  provide  for  the  pay- 
ment of  the  note;  this  was  a  perpetual  duty,  and  when  the  plaint- 
iff was  compelled  to  pay  it  he  was  paying  a  debt  of  the  defendant. 
It  was  substantially  a  contract  of  indemnity,  which  of  course  holds 
good  so  long  as  the  liability  remains  against  which  the  indemnity 
was  intended  to  provide. 

There  is  no  error  in  the  judgment. 

Judgment  affirmed. 

In  this  opinion  the  other  judges  concurred 
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Hull  v.  Hull. 

(48CoDii.»a) 

8aie  —  qf  eoUs  to  he  foaled  —  deUoer^. 

A  eontract  that  mil  the  oolts  to  be  foaled  bj  oertidn  mares  wld  by  A.  to  B.,and 
kept  In  A.'b  stables  under  B/s  care,  were  to  belong  toB..  is  a  valid  contract 
of  sale,  and  not  yoid  as  against  creditors  for  want  of  delivery.* 

1)  EPLEVIN.     The  opinion  states  the  facts.     The  plaintiff  had 
l\)    judgment  below. 

W.  K.  Tottnisend  and  J,  H.  Whiting^  in  support  of  motions 

\  B.  Munson,  contra. 


LooMiSy  J.  The  controversy  in  this  case  has  reference  to  the 
ownership  of  six  colts,  the  progeny  of  two  brood  mares,  which  the 
plaintiff,  some  ten  years  prior  to  this  snit,  purchased  in  Boston  of 
the  Bey.  William  H.  H.  Murray.  The  contract  of  sale  provided  that 
the  plaintiff  might  take  the  mares  to  Murray's  farm  in  this  State^ 
of  which  she  was  and  had  been  for  several  years  the  superintendent, 
and  there  keep  them  as  breeding  mares ;  and  all  the  colts  there- 
after foaled  from  them,  though  sired  by  Murray's  stallions,  were  to 
be  the  exclusive  property  of  the  plaints. 

No  attempt  has  been  made  by  Murray's  creditors  or  his  trustee  to 
deprive  the  plaintiff  of  the  mares  so  purchased,  and  they  are  now 
in  her  undisturbed  possession  ;  but  the  colts,  while  on  Murray's 
farm  on  the  Ist  of  August,  1879,  were  attached  by  one  of  his  credi- 
tors, who  subsequently  released  the  property  to  the  defendant  as 
trustee  in  insolvency,  who  had.  the  property  in  his  possession  at  the 
time  the  plaintiff  brought  her  writ  of  replevin. 

The  sole  ground  upon  which  the  defendant  claims  to  hold  these 
colts  is  that  there  was  such  a  retention  of  possession  by  Murray 
after  the  sale  as  to  render  the  transaction  constructively  fraudulent 
as  against  creditors. 

The  court  below  overruled  this  claim,  and  in  so  doing  we  think 
committed  no  error. 

The  doctrine  as  to  retention  of  possession   after  a  sale  has  no 

*  To  same  effect  Watkitu  v.  Wyatt,  pnet ;  Sawyer  ▼.  Oerrith  CTO  Me.  254),  85  Am.  Bepw 

888  ;  Parfcerv.  Jacobs  (14  B.  C,  m  j,  87  Am.  Bep.  794. 
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applicatiou  to  the  facts  of  this  case.  A  vendor  cannot  retain  after 
a  sale  what  does  not  then  exist  nor  that  which  is  already  in  the  pos- 
session of  the  vendee.  This  proposition  would  seem  to  be  self- 
Bustaining.  If  however  it  needs  confirmation,  the  authorities  in 
this  State  and  elsewhere  abundantly  supply  it.  Lticas  v.  Birdsey, 
41  Conn.  357  ;  Capron  v.  Porler,  43  id.  389 ;  Spring  v.  Chipmafiy 
6  Vt  662.  In  Bellows  v.  WeUs,  36  id.  599,  it  was  held  that  a 
lessee  might  convey  to  his  lessor  all  the  crops  which  might  be 
grown  on  the  leased  land  during  the  term,  and  no  delivery  of  the 
crops  after  they  were  harvested  was  necessary  even  as' against  attach- 
ing creditors,  and  that  tlic  doctrine  as  to  retention  of  possession 
after  the  sale  did  not  apply  to  property  which  at  the  time  of  the 
sale  was  not  subject  to  attachment  and  had  no  real  existence  as 
projierty  at  all. 

The  case  at  bar  is  within  the  principle  of  the  above  authorities, 
for  it  is  very  clear  that  the  title  to  the  property  in  question  when  it 
first  came  into  existence  was  in  the  plaintiff. 

In  retiching  this  conclusion  it  is  not  necessary  to  hold  that  the 
mares  became  the  absolute  property  of  the  plaintiff  under  Massa-' 
chusetts  law  without  a  more  substantial  and  visible  change  of  pos- 
session, or  that  under  our  law,  the  title  to  the  mares  being  in  the 
plaintiff  clearly  as  between  the  parties,  the  rule  imported  from  the 
civil  law,  partus  sequitur  venirem,  applies. 

We  waive  tlie  consideration  of  these  questions.  It  will  suffice 
that  by  tlie  express  terms  of  the  contract,  the  plaintiff  was  to  have 
as  her  own  all  the  colts  that  might  be  bom  from  these  mares.  That 
the  law  will  sanction  such  a  contract  is  very  clear. 

It  is  tnic,  as  remarked  in  Perkins  on  Conveyances  (tit  Grant,  § 
65),  that  '^  it  is  a  common  learning  in  the  law  that  a  man  cannot 
grant  or  charge  that  which  lie  has  not ;"  yet  it  is  equally  well 
settled  that  a  future  possibility  arising  out  of,  or  dependent  upon 
some  present  right,  projierty  or  interest,  may  bo  the  subject  of  a 
valid  present  sale. 

The  distinction  is  illustrated  in  Hobart,  132,  as  follows  :  '^  The 
grant  of  all  the  titlic  wool  of  a  certain  year  is  good  m  its  creation, 
though  it  may  happen  that  there  be  no  tithe  wool  m  that  year ; 
but  the  grant  of  the  wool  which  shall  grow  upon  such  sheep  as  the 
grantor  may  afterwards  purchase  is  void. 

It  is  well  settled  that  a  valid  sale  may  be  made  of  the  wine  a  vine- 
yard is  exjiected  to  produce,  the  grain  that  a  field  is  exi>ectcd  to 
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grow,  the  milk  that  a  cow  may  yields  or  the  future  young  born 
of  an  animal.  1  Pars,  on  Gont.  (5th  ed.),  page  523,  note  k, 
and  cases  there  cited  ;  Hilliard  on  Sales,  §  18  ;  Story  on  Sales,  § 
186.  In  Fonville  v.  Casey,  1  Murphy  (N.  C. ),  389,  it  was  held  that 
an  agreement  for  a  valuable  consideration  to  deliver  to  the  plaintiff 
the  first  female  colt  which  a  certain  mare  owned  by  the  defendant 
might  produce,  vests  a  property  m  the  colt  in  the  plaintiff,  upon 
the  principle  that  there  may  be  a  valid  sale  where  the  title  is  not 
actually  in  the  grantor,  if  it  is  in  him  potentially,  as  being  a  thing 
accessory  to  something  which  he  actually  has.  And  in  MeCariy  v. 
Cleviiis,  5  Terg.  195;  24  Am.  Dec.  252,  it  was  held  that  where  A. 
agrees  with  B.  that  the  foal  of  A.'s  mare  shall  belong  to  C,  a  good 
title  vests  in  the  latter  when  parturition  from  the  mother  takes 
place,  though  A.  immediately  after  the  colt  was  bom  sold  and 
delivered  it  to  D. 

[Omitting  minor  questions.] 

There  was  no  error  in  the  judgment  complained  of  and  a  new  trial 

is  not  advised. 

Judgmefit  accordingly. 

In  this  opinion  the  other  judges  concurred. 


Hull  v.  Sigsworth. 

(48  Oonn.  858.) 

Sale — ddivery — change  ofpo9$emion» 

The  defendant,  in  tbe  employment  of  M.  on  his  fann,  agreed  to  baj  of  M.  a 
hone  then  on  tlie  farm  and  applj  liis  wages  to  the  payment.  Two  yeaii 
afterward  M.  sold  and  delivered  the  horse  to  him,  taUng  his  receipt  in  fall 
of  wages  earned,  in  payment.  The  defendant  continued  in  M/s  employment 
on  the  farm,  the  horse  remained  in  M.*s  stable,  the  defendant  taking  care 
of  it,  breaking  it  and  shoeing  it,  paying  M.  for  the  feed,  Hdd,  that  title  did 
not  pass  as  against  M.'s  creditors.  * 

1^  EPLE VIN.     The  opinion  states  the  case.     Case  reserved. 

L,  Harrison,  for  plaintiff. 
H,  B,  Munson,  for  defendant. 

H^mtra :  Webster  t.  Andanon  (40  Mich.  66i),  88  Am.  Bep.  460. 
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Pardee,  J.  It  is  found  that  Rev.  William  H.  H.  Murray  owned 
and  kept  the  horse  upon  his  farm  for  three  years  prior  to  May^ 
1879  ;  that  in  1877  the  defendant  then  in  his  senrice  bargained  with 
him  for  the  purchase  of  it  as  soon  as  he  could  earn  the  money  to 
pay  for  it ;  that  in  May,  1879,  Murray  sold  and  delivered  the  horse 
to  him,  taking  his  receipt  in  full  for  wages  earned  in  payment ; 
that  thereafter  he  continued  in  the  service  of  Murray,  keo]>ing  the 
horse  in  his  stable  and  feeding  it  from  his  hay  and  grain  as  before, 
paying  Murray  two  dollars  and  a  half  per  week  for  the  hay  and 
grain  ;  that  he  took  exclusive  care  of  it,  broke  it  to  harness  and 
shod  it,  claiming  to  own  and  be  in  possession  of  it ;  and  that  while 
so  kept  it  was  attached  as  the  property  of  Murray ;  and  that  subse- 
quently the  defendant  took  possession  of  it  under  the  claim  of 
ownership. 

Upon  this  finding  we  have  the  continued  ownership  and  use  of 
the  premises  by  the  vendor ;  the  continued  employment  thereon  of 
the  vendee  as  his  servant ;  the  continued  care  by  the  latter  of  the 
horse,  with  the  others  belonging  to  his  employer,  feeding  all  from 
the  stock  of  hay  and  grain  belonging  to  him.  To  the  world  aU 
things  remained  unchanged,  and  it  might  well  be  presumed  that 
the  continued  ucts  of  feeding,  shoeing  and  training,  subsequent  to 
the  sale,  were  a  part  of  the  duties  incident  to  the  continued  ser- 
vice. The  case  of  the  vendee  is  not  strengthened  by  the  fact  that 
at  the  time  of  the  attachment  the  vendor  was,  and  daring  several 
weeks  prior  thereto  had  been,  absent  from  his  farm ;  his  ownership 
and  use  continued  ;  the  vendee  remained  the  servant  of  an  absent 
master ;  there  was  no  visible  change  in  the  relation  of  each  to 
the  other;  nor  in  that  of  either  to  the  property,  real  or  per- 
sonal. And  the  declarations  of  ownership  by  the  vebdee,  including 
that  made  at  the  time  of  the  attachment,  must  go  for  nothing,  be- 
cause the  apparently  unchanged  ownership  by  the  vendor  was  a  con- 
stant denial  of  their  truth,  and  as  a  matter  of  law  bore  them  down» 
So  must  also  his  good  faith,  for  in  the  presence  of  the  facts  found 
the  law  will  not  consider  it. 

In  Norton  v.  Doolittle,  32  Conn.,  405,  this  court  said:  "The 
rule  of  law  which  requires  a  change  of  possession  is  one  of  policy. 
Its  object  is  the  prevention  of  fraud.  *  *  The  policy  which 
dictates  it,  and  the  prevention  at  which  it  aims,  require  its  rigid 
application  to  every  case  where  there  has  not  been  an  actual,  visi- 
ble, and  continued  change  of  possession.  *        *        And  ag 


JUNE  TERM,  1880.  169 


Hall  y.  Sigsworth. 


in  applying  the  rule  we  must  look  beyond  the  good  faith,  or 
the  secret,  technical  features  of  the  transaction,  so  purchasers 
must  learn  and  understand  that  if  they  purchase  property  and 
without  legal  excuse  permit  the  possession  to  remain,  in  fact,  or 
ap])arently  and  visibly,  the  same,  or  if  changed  for  a  brief  period, 
to  be  in  fact  or  apparently  and  visibly  continued  as  before  the 
sale,  they  hazard  its  loss  by  attachment  for  the  debts  of  the 
vendor,  as  still,  to  the  view  of  the  world,  and  in  the  eye  of  the 
law,  as  it  looks  to  the  rights  of  creditors  and  the  prevention  of  frauds 
his  property." 

The  case  of  Elmer  v.  Wekh,  47  Conn.,  66,  had  not  been  pub- 
lished when  this  case  was  argued,  and  therefore  was  not  cited  by 
the  counsel  on  either  side.  We  now  refer  to  it  only  that  it  may  be 
understood  that  it  has  not  been  overlooked  by  us  in  the  determina- 
tion of  this  case.  The  facts  of  that  case  were  in  many  respects 
like  those  of  this,  but  there  was  this  all-important  fact  there  which 
does  not  exist  here,  and  which  was  decisive  of  the  case  in  favor  of 
the  vendee  —  that  the  real  estate,  with  the  barn  in  which  the  horse 
that  had  been  sold  was  kept,  was  conveyed,  at  the  time  of  the  sale 
of  the  horse,  by  the  vendor  to  the  vendee,  and  was  at  the  time  of 
the  attachment  of  the  honse  by  a  creditor  of  the  vendee,  in  the 
exclusive  possession  of  the  vendee,  although  the  horse  was  taken 
care  of  by  the  same  persons  previously  in  the  employment  of  the 
vendor,  and  in  part  by  the  vendor  himself.  The  deed  of  the  prem- 
ises had  been  duly  recorded,  and  the  grantee  was  m  open  and  ex- 
clusive possession  of  them. 

In  his  writ  the  plaintiff  described  himself  as  trustee,  without 
naming  his  assignor  m  insolvency  or  stating  the  character  of  the 
aflsignment.  We  advise  the  court  of  Common  Pleas  to  render  judg« 
ment  for  the  plaintiff  upon  his  amendment  of  the  writ  in  this  re* 
spect. 


In  this  opinion  the  other  judges  concurred* 
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HiNE  y.  Roberts. 

(48  Conn.  287.) 
8aU  —  lease  of  <n*gan. 

An  organ  was  delivered  on  a  written  agreement  for  a  specified  *  rent,"  part  of 
wliich  was  paid  in  a  melodeon  delivered  by  the  vendee,  and  part  in  a  note 
executed  by  him,  payable  in  about  two  years,  '*  with  the  understanding 
that  if  I  shall  have  punctually  paid  all  said  rent,  I  shall  be  entitled  to  a  bill 
of  sale  of  the  organ,  and  if  I  fail  to  pay  any  of  said  rent  when  due,  all  my 
rights  herein  shall  terminate,  and  said  H.  may  take  possession  of  said 
organ."  Tlie  organ  having  been  returned,  Tiddy  that  no  action  coold  be 
maintained'by  the  vendor  on  the  note,  the  transaction  being  not  a  lease,  bat 
a  conditional  sale. 


n  UFFICIENTLY  reported,  ante,  %%. 


Shaw  v.  Smith, 

(48  0onD.  800.) 

8aiU — ofartielstobemanttfcietured  —  fftto—rfaWswy. 

Where  one  contracted  for  articles  to  be  manufactured,  and  to  pay  the  prim 
partly  in  installments  during  the  progress  of  the  work,  and  the  balanoe  on 
completion,  and  the  manufacturer  fraudulently  representing  that  the  work 
was  substantially  completed  obtained  the  price  in  full,  witboai  delivery, 
and  then  made  an  aaatgnment  in  insolvency,  heldt  that  title  had  ooi  panned 
as  against  creditors.  {See  note,  p,  173.) 

T)  EPLEVIN.     The  opmion  states  the  case.     Case  resei'red. 

S.  Lucai<,  for  plaintiffs. 

O.  C.  Ripley y  and  /.  Ilaheyy  for  defendant. 

Park,  C.  J.  One  Corbett  agreed  with  the  plamti&  to  make  for 
them  a  complete  set  of  special  tools  adapted  to  the  manufacture  of 
the  Ward  well  sewing  machine,  for  a  specified  sum,  to  be  paid  as  the 
work  progressed.     AVhen  Corbett  had  completed  a  part  of  the  set  of 
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tools,  and  another  part  was  partially  comjileted,  and  still  another  part 
was  in  the  rough,  he  became  insolvent,  and  made  an  assignment  of  all 
his  property  to  the  defendant  for  the  benefit  of  his  creditors. 
At  the  time  of  tlie  assignment  the  plaintiffs  had  jiaid  him  the 
entire  contract  price  for  the  tools,  although  none  of  them  had 
been  dclirered  to  them.  The  last  payment  of  $600  was  procured 
from  them  by  fraudulent  representations  made  by  Corbett  that  the 
set  of  tools  was  substantially  completed. 

These  are  the  2)rincipal  facts,  and  the  question  is,  do  they  make 
out  a  case  for  the  plaintiffs  ? 

AVc  think  it  is  clear  that  the  title  to  none  of  the  tools  ever  be- 
came vested  in  the  plaintiffs.  None  of  them  had  been  delivered, 
iiccepted,  or  inspected  by  them.  The  tools  were  required  by  the  con- 
tract to  be  of  a  certain  quality,  and  capable  of  manufacturmg  fifty 
sewing  machines  per  day.  If  they  should  not  answer  the  contract 
the  plaintiffs  were  not  bound  to  receive  them.  Hence  they  required 
inspection  and  acceptance  under  the  contract  before  title  to  them 
would  pass  to  the  i)laintiffs.  Indeed  the  plaintiffs  had  the  right  to 
insist  that  the  entire  set  of  tools  should  be  put  to  the  test  in  order 
to  ascertain  whether  they  were  capable  of  manufacturing  fifty  sew- 
ing machines  j^er  day,  before  they  were  bound  to  accept  any  of  them. 
The  set  of  tools  was  an  entirety.  When  completed,  each  tool  would 
perform  its  particular  function,  like  the  different  wheels  and  move- 
ments of  a  complicated  machine.  There  is  nothing  in  the  case  which 
tends  to  show  that  up  to  the  time  of  the  assignment  the  plaintiffs 
did  not  insist  u]>on  all  their  rights  under  the  contract.  Indeed  it 
is  to  be  presumed  that  they  did  until  the  contrary  appears ;  the 
finding  in  this  case  therefore  shows  no  title  in  the  plaintiffs  to  any 
of  the  tools,  even  as  between  themselves  and  Oorbett. 

Tliis  is  clearly  the  proper  view  of  the  case  on  principle,  and  it  is 
supported  by  the  decided  cases  on  the  subject.  What  the  court 
said  in  the  case  of  Clarke  v.  Speiux,  4  Ad.  &  El.  448,  is  applicable 
here  :  "  On  the  part  of  the  plaintiffs  it  was  not  denied  in  argument, 
nor  could  be  according  to  decided  cases  and  known  principles  of  law, 
that  in  general  under  a  contract  for  the  building  a  vessel  or  mak- 
ing any  other  thing  not  existing  in  specie  at  the  time  of  the  contract, 
no  property  vests  in  the  party,  whom  for  distinction  we  will  call 
the  purchaser,  during  the  progress  of  the  work,  nor  until  the  vessel 
or  other  thing  is  finished  and  delivered,  or  at  least  ready  for  deliv- 
ery, and  approved  by  the  imrcliascr  ;  and  that,  even  where  the  con- 
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ti-act  contains  a  8i)ecification  of  the  dimension  and  otber  particulars 
of  the  vessel  or  thing,  and  fixes  the  precise  mode  and  time  of  pay- 
ment by  months  and  days.  The  builder  or  maker  is  not  bound  to 
deliver  to  the  purchaser  the  identical  vessel  or  thing  which  is  in 
progress,  but  may  if  he  pleases  dispose  of  that  to  some  other  person 
and  deliver  to  the  purchaser  another  vessel  or  thing,  provided  it 
answers  to  the  specifications  contained  in  the  contract." 

Judge  Swift,  in  his  Digest  ( 1  Swift  Dig.  379),  says :  "  If  a 
})er8on  contracts  with  another  for  a  chattel  not  in  existence,  but  to 
be  made  for  him,  though  he  pays  him  the  whole  value  in  advance, 
and  the  other  proceeds  to  execute  the  order,  the  buyer  acquires  no 
proi)erty  in  the  chattel  till  it  is  finished  and  delivered  to  him." 

In  the  case  of  Williams  v.  Jackman,  16  Gray,  514,  Bioelow,  C. 
J.,  says  :  ^'  Under  a  contract  for  supplying  labor  and  materials  and 
making  a  chattel,  no  property  passes  to  the  vendee  till  the  chattel 
is  completed  and  delivered  or  ready  to  be  delivered.  This  is  the 
general  rule  of  law.  It  must  prevail  in  all  cases,  unless  a  contrary 
intent  is  expressed  or  clearly  implied  from  the  terms  of  the  con- 
tract." 

In  the  case  of  McOofiihe  v.  New  York  d  Erie  R.  R.  Co.,  20  N. 
Y.  495,  the  plaintiff  agreed,  for  a  specified  price,  to  build  and  de- 
liver certain  cars  to  the  defendant,  who  was  to  furnish  iron  boxes 
necessary  to  their  completion.  They  were  completed,  except  so 
far  as  prevented  by  the  default  of  the  defendant  in  not  furnishing 
the  boxes,  when  they  were  destroyed  by  fire,  in  the  possession  of 
the  plaintiff,  and  without  his  fault.  Judge  Oboyer,  in  giving  the 
opinion  of  the  court,  says  :  '^  This  was  in  effect  an  agreement  for 
the  sale  of  the  cars,  thereafter  to  be  constructed  by  Malloiy  (the 
plaintiff's  assignor),  to  the  defendant,  and  did  not  vest  any  pro))- 
erty  in  the  defendant  until  th3  cars  were  completed  and  delivered/' 
This  was  a  ctise  of  extreme  hardship,  but  still  the  court  rigidly  ad- 
hered to  the  rule  of  law  on  the  subject. 

See  also  the  case  of  Andrews  v.  Durant,  1  Keni.  35,  where  all  the 
authorities  on  this  point  are  cited  and  very  ably  reviewed. 

Again,  the  tools  manufactured  were  never  taken  possession  of  by 
the  plaintiffs,  neither  does  the  contniict  contemplate  that  possession 
should  he  delivered  to  them  until  after  certain  machines  should  be 
manufactured  by  Corbet t  for  them  ;  hence  a  sale  of  these  tools 
would  be  void  so  far  as  creditors  were  concerned,  even  if  there  had 
been  a  sale  of  them  to  the  plaintiffs  and  title  to  thejn  had  passed 
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between  the  parties.  .  The  assignee  represents  the  creditors,  and 
could  make  void  such  sale  aa  effectually  as  creditors  could  have 
done  had  they  attached  the  property.  The  assignment  in  this  case 
was  a  statutory  sequestration  of  the  property  for  the  benefit  of  all 
the  creditoi-s  of  Corbett.  This  doctrine  has  been  repeatedly  declared 
in  this  State,  and  it  is  too  well  established  for  controversy.  SJiipman, 
TrusUey  v.  Etna  Ins.  Co.,  2d  Conn.  245  ;  Sioifi  v.  Tliompson,  9  id. 
63  ;  21  Am.  Dec.  718;  Chamberlain  v.  Thompson,  lO  Conn.  243  ;  26 
Am.  Dec.  390;  Root  v.  Welch,  2S  Conn.  157  ;  Hall  v.  Oaylor,  37  id. 
550.     And  many  other  cases  to  the  same  effect  might  be  cited. 

The  plaintiffs  insist  that  the  fraud  by  which  Corbett  procured  the 
last  payment  of  $500  from  the  plaintiffs,  by  falsely  representing 
that  the  set  of  tools  was  substantially  manufactured,  estops  him 
from  denying  the  truth  of  those  representations,  and  also  estops 
the  defendant,  who  is  his  assignee,  from  making  a  like  denial,  on 
the  ground  that  the  latter  could  take  no  greater  rights  than  Corbett 
himself  had  at  the  time  of  the  assignment.  Hence  it  is  claimed  it 
must  be  taken  as  true  that  at  the  time  the  last  payment  was  made 
the  set  of  tools  was  substantially  completed. 

But  would  such  fact  in  the  case  alt^rits  character  ?  Even  then 
tlie  set  of  tools  would  not  be  constructed  and  ready  for  delivery ; 
much  less  would  they  be  actually  delivered,  or  inspected  and  ap- 
proved as  finished  articles,  as  the  cases  which  we  have  cited  re- 
quire. Nor  would  such  fact  in  the  case  answer  the  law,  which 
requires  a  change  of  possession  in  order  to  make  a  sale  of  chattels 
good  as  against  creditors. 

We  advise  judgment  for  the  defendant 

Judgment  affirmed. 

In  this  opinion  the  other  judges  concurred. 

NoTB  BT  THB  Rbpobtbr.  —  The  English  doctrine  is  the  other  way.  Founded  on  a  dictum 
in  Woods  r.  RuimeU^  5  B.  ft  Aid.  94S,  it  was  reluctantly  accepted  in  Garke  v  Spenee,  4  A. 
ft  Bll.  448,  and  as  Mr.  Benjamin  says  (Sales,  §  837),  '  *  has  remained  unshaken  to  the  pre* 
sent  time."  But  it  has  never  been  accepted  In  this  country,  but  has  repeatedly  been  ex- 
presifly  repudiated.  Pabubb,  J.,  says,  in  Andrews  v.  DuranU  supra,  *'it  has  never  yet 
been  followed  in  this  country,*'  and  Dccio,  J. ,  says,  '*  the  modem  Enj^ish  rule  is  not  foun- 
ded upon  Bufflcienc  reasons,  and  ought  not  to  be  followed  **  To  the  same  effect,  Brlggs 
▼.  A  Ught  BixU,  7  Allen,  287,  and  dicta  \n  Sandford  r.  Wiggins  Ferry  Co.^  27  Ind.  689  ; 
Jjang*s  Appeal  SI  Fton.  St.  18;  ScuXi  v.  Shakespeare,  75  id.  297. 

In  BUinU  ▼.  Edwards,  6  Vroom,  965,  the  court  said:  "The  English  cases  before  the 
Bevolution  uniformly  hold  that  where  a  builder  agrees  to  furnish  the  materials  and  build 
a  vessel  or  other  thing  not  in  esse,  to-be  paid  for  in  installments  as  the  work  progresses,  it 
is  a  contract  for  work  and  materials  and  not  a  contract  of  sale,  and  that  the  title  remains 
In  the  builder  until  the  work  Is  completed  and  delivered. 
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**  In  MucJdow  ▼.  MariglcB,  I  Taunt.  818,  where  tiie  whole  price  was  paid  in  adTanoe,  and 
the  name  of  the  peraon  for  whom  the  vessel  was  built  was  painted  on  her,  the  tf tie  was 
held  to  remain  in  the  builder. 

"  In  TfnDerB  ▼.  Osbom^  the  defendant  set  up  the  statute  of  frauds  In  aid  of  his  refusal 
to  take  a  chariot  which  was  built  Cor  him  upop  his  Terbal  order,  but  Clilef  Justice  Pratt 
ruled  that  it  was  not  a  contract  for  the  sale  of  goods,  and  the  plaintiff  had  reooTersr. 

'^This  case  was  followed  by  Lord  Bllbmbobouob  In  Omvu  ▼.  Budc,  8  M.  ft  8.  178,  and 
waft  not  departed  from  until  a  different  doctrine  was  announced  in  Woodt  ▼.  iiusasll,  6  B. 
&  Aid.  94S9,  in  ISSS ;  and  In  some  of  the  English  cases  since  that  date  which  hare  recognised 
Wonda  t.  RusaeU  as  authority.  It  is  acknowledged  that  it  Is  difficult  to  reconcile  that  case 
with  the  established  principtes. 

*'  The  New  York  and  Massachusetts  cases  are  in  full  accord  with  the  early  Engllsb 
cases.  MerriU  ▼.  Johnson,  7  Johns  478 ;  6  Am.  Dec.  288;  Oregon/  ▼.  StryH^^  >  DenlOr 
688:  Jnhnarm  ▼.  HutU,  11  Wend.  188;  ^ndreioB  v.  Durant,  11  N.  Y.  85;  Mixer  ▼.  Bo«oarfh» 
21  Pick.  906;  ^pcneer  ▼.  Cone,  1  Mete.  988. 

*'  These  cases  have  been  followed  in  our  own  State  in  the  recent  case  of  Wett  Jereay  R, 
R.  Co,  V.  TYeiUnn  Oar  ITorhs,  8  Vroom,  617.  which  dedares  the  rule  to  be  that  In  the  case 
of  an  executory  contract  for  the  sale  of  an  article  not  in  existence,  but  to  be  mannfanv 
tured,  and  where  the  contract  price  Is  advanced,  no  title  pnones  untfl  the  thing  Is  com- 
pletely  finished  and  delivered,  or  set  apart  for  and  accepted  by  the  orderer.' 
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Agsncy  —  undMo%ed  principal  —  election. 

Where  one  Bells  goods  to  another,  who  informs  him  that  he  ifl  baying  m  agent 
for  a  third,  bat  does  not  disclose  his  priQcipaVs  name,  and  the  seller  does 
not  require  the  name,  nor  know  who  the  principal  is,  bat  takes  the  agent's 
note  for  the  price,  he  may  still  elect  to  hold  the  principal.* 

ASSUMPSIT.      The  head-note    and  opinion  show    the  facts. 
The  plaintiff  had  judgment  below. 

8,  Lucas  and  O,  C.  Ripley ,  for  motion. 

S.  8,  Thresher  and  F,  T,  Brown,  contra. 

Park,  C.  J.  No  complaint  is  made  of  that  part  of  the  charge  in 
which  the  court  instructed  the  jury,  that  if  the  plaintiffs  did  not 
know  at  the  time  of  the  sale  that  Hoyle  was  acting  as  agent,  and  as 
soon  as  they  discovered  that  he  was  so,  elected  to  make  his  principal 
their  debtor,  they  had  a  right  to  recover,  and  that  they  were  not 
obliged  to  make  their  election  upon  a  mere  rumor,  but  had  a  right 
to  have  reliable  information  to  act  upon  ;  but  exception  is  taken  to 

«8ee  Cobb  ▼.  Knapp  (71  N.  Y.  848),  87  Am.  Bep.  61. 
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that  part  of  the  charge  in  which  the  judge  said,  ''If  the  plaintiffs 
knew,  while  they  were  furnishing  the  goods,  that  Hoyle  was  an 
agent,  but  did  not  know  whose  agent  he  was,  the  same  rule  applied 
as  if  they  did  not  know  he  was  an  agent  at  all." 

The  case  of  Thomson  v.  Davenport,  9  B.  &  Cress.,  78,  fully 
sustains  this  charge  of  the  court.  In  that  case  the  party  buying  the 
goods  represented  at  the  time  of  making  the  contract  of  sale,  that 
he  was  buying  them  on  account  of  certain  persons  residing  in  Scot- 
land, but  did  not  mention  their  names,  and  the  seller  did  not  in- 
quire who  they  wei*e,  but  debited  the  agent  who  purchased  the 
goods.  It  was  holden  that  the  seller  might  afterward  recover  the 
▼alue  of  the  goods  from  the  principals.  Lord  Tektebdek,  C.  J.,  in 
giving  the  opinion  of  the  court,  said  :  ''  At  the  time  of  the  dealing 
for  the  goods  the  plaintiffs  were  informed  that  McKune,  who  came 
to  them  to  buy  the  goods,  was  dealing  for  another,  that  is,  that  he 
was  an  agent,  but  he  was  not  informed  who  the  principal  was. 
They  had  not  therefore  at  that  time  the  means  of  making  their 
election.  It  is  true  that  they  might  perhaps  have  obtained  those 
means  if  they  had  made  further  inquiry  ;  but  they  made  no  further 
inquiry.  Not  knowing  who  the  principal  really  was,  they  had  not 
the  power  at  that  instant  of  making  their  election.  That  being  so, 
it  seems  to  me  that  the  case  falls  in  substance  and  effect,  within 
the  first  proposition  which  I  have  mentioned — the  case  of  a  person 
not  known  to  be  an  agent  —  and  not  within  the  second,  where  the 
buyer  is  not  merely  known  to  be  an  agent  but  the  name  of  his 
principal  is  also  known."  In  the  same  case  Baylet,  J.,  remarked 
as  follows  :  ''In  the  present  case  the  seller  knew  that  there  was  a 
principal  ;  but  there  was  no  authority  to  show  that  mere  knowledge 
that  there  is  a  principal  destroys  the  right  of  the  seller  to  look  to 
the  principal  as  soon  as  he  knows  who  that  principal  is,  provided  he 
did  not  know  who  he  was  at  the  time  when  the  purchase  was 
originally  made."  In  the  same  case Littledale,  J.,  remarked: 
'^  Here  the  agent  did  not  communicate  to  the  seller  sufficient  infor- 
mation to  enable  him  to  debit  any  other  individual.  The  seller 
was  in  the  same  situation  as  if  at  the  time  of  the  contract  he  did 
not  know  that  there  was  any  principal  besides  the  person  with 
whom  he  was  dealing,  and  had  afterward  discovered  that  the  goods ' 
had  been  purchased  on  account  of  another ;  and  in  that  case  it  is 
clear  that  he  might  have  charged  the  principal.  It  is  said  that  he 
ought  to  have  ascertained*  by  inquiry  of  the  agent,  who  the  principal 
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was,  but  I  think  lie  was  not  bound  to  make  such  inquiry,  and  that 
by  debiting  the  agent  with  the  price  of  the  goods  he  has  not  pre- 
cluded himself  from  resorting  to  the' principal  whose  name  was  not 
disclosed  to  liim." 

The  case  of  Raymond  y.  Grown  £  Bogle  JfillSy  2  Mete.  319,  is  to 
the  same  effect.  It  was  there  held  that  '^  there  must  be  actual 
knowledge,  on  the  part  of  the  vendor,  of  the  relation  of  the  parties 
and  their  interest  in  the  matter,  to  exonerate  the  principal  by  giving 
credit  to  the  agent." 

Complaint  is  also  made  of  that  part  of  the  charge  in  which  the 
judge  said  to  the  jury  that  '^even  if  the  plaintifb  took  the  notes  as 
payment,  but  did  not  have  reason  to  know  at  the  time  that  Hoyle 
was  the  agent  of  the  defendant,  then  unless  the  notes  were  paid,  on 
discovering  that  fact  they  were  still  entitled  to  look  to  the  defend- 
ant." 

Surely  the  plaintiffs  would  not  be  bound  by  an  agreement  to  take 
the  notes  of  Hoyle  in  payment  without  any  knowledge  of  the  fact 
that  Hoyle  was  the  agent  of  the  defendant,  any  more  than  they  would 
be  bound  by  their  charge  of  the  goods  to  him  believing  him  to  be 
the  principal.  The  plaintiffs  were  entitled  to  the  right  of  an 
election  to  charge  the  defendant,  and  no  agreement  they  might 
make  with  Hoyle,  under  a  misapprehension  of  the  true  character 
of  the  party  with  whom  they  were  dealing,  could  deprive  them  of 
that  right.  The  reason  why  a  party  is  not  bound,  when  he  charges 
the  agent  believing  him  to  be  the  principal,  is  the  want  of  knowl- 
edge that  another  is  the  buyer  in  fact.  The  same  principle  must 
prevail  in  a  case  where  the  agent's  notes  are  taken  without  that 
knowledge. 

And  it  is  well  settled  that  the  taking  of  the  promissory  note  of  a 
debtor  for  an  antecedent  debt  is  not  of  itself  payment.  Davidson 
v.  Bridgeporty  8  Conn.  472  ;  Bitt  v.  Porter,  9  id.  23  ;  Freeman  v. 
Benedict,  37  id.  559. 

The  defendant  further  complains  of  the  refusal  of  the  court  to 
charge  the  jury,  as  requested  by  him,  "  that  if  the  plaintiffs  knew 
that  Hoyle  was  an  agent,  and  then  received  his  notes,  the  presump- 
tion is  that  they  were  received  in  payment  of  the  original  bill,  and 
that  he  elected  Hoyle  as  his  debtor." 

We  have  already  seen  that  the  bare  fact  that  the  plaintiffs  knew 
that  Hoyle  was  an  agent  of  some  one  in  the  transaction,  was  not 
enough  to  distinguish  the  case  from  that  class  of  oases  where  such 
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knowledge  does  not  exist  and  sellers  deal  with  agents  supposing  they 
are  principals.  Such  being  the  case,  it  is  clear  that  the  court  com- 
mitted no  error  in  refusing  to  charge  as  requested  by  the  defendant 
The  cases  already  cited  show  that  the  facts  stated  create  no  such 
presumption  as  that  claimed. 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred* 


Trubee  y.  Milleb. 

(480oim.8i7.) 

Zandiord  and  tenant  —  recov&ry  by  diueine  againtt  t&nant  tfdi$$ri$(fr. 

A  dineiflee,  lawf  all/  reoovering  poaaesaioii,  may  maintain  trespaas  for  mesne 
proSta  against  the  diaaeiaor'a  tenant,  notwithstanding  the  latter  has  in 
good  faith  paid  the  rent  to  the  disseisor.  * 

TRESPASS  for  mesne  profits.     The  opinion  and  head-note  show 
the  facts.     Case  reserved. 

TT.  K.  Seeley  and  B.  W.  Seymour,  for  plaintiff. 
J.  B.  Curtis  and  iV.  B,  Bart,  for  defendant. 

Pasdee,  J.  The  defendant  contends  that  this  action  is  tres- 
pass quare  dausum  f regit ;  that  possession  by  the  plaintiff  at  the 
time  of  the  injury  is  a  pre-requisite  to  the  maintenance  of  that  ac- 
tion ;  and  that  this  plaintiff  was  barred  from  possession  during  the 
entire  time  of  occupancy  by  the  defendant,  and  that  therefore  she 
must  fail  in  her  suit. 

But  while  in  form  this  is  an  action  of  trespass,  being  consequent 
upon  and  supplemental  to  the  action  of  ejectment,  and  therefore 
necessarily  partaking  of  its  characteristics,  in  effect  it  is  to  recover 
the  rents  and  profits  of  the  estate,  and  although  the  right  to  insti- 
tute it  was  in  suspense  until  the  plaintiff  had  regained  actual  pos- 
session, the  law  then  supposes  the  freehold  to  have  been  continu- 
ously in  the  rightful  owner  by  a  kind  of  fus  postliminii,  and  gives 
her  the  action  for  the  damages  or  mesne  profits  during  the  time  of 

*  ComparB  DuHncU  ▼.  Brown  (05  Ga.  488.)  88  Am.  Rap,  70S. 
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tortious  dispossession ;  thus  ayoiding  the  application  of  the  rule 
cited  by  the  defendant,  and  attaining  justice  through  a  fiction. 

It  was  within  the  power  of  the  plaintiff  to  include  mesne  profits 
in  the  judgment  in  the  action  of  ejectment ;  and  it  was  equally 
within  her  power  to  take  only  nominal  damages  for  the  trespass, 
enter  a  remittitur,  and  institute  an  action  against  the  defendant  for 
such  part  of  the  profits  accruing  during  the  time  of  the  disseisin  as 
he  actuaUy  took  to  himself. 

This  action  rests  upon  the  plain  principle  that  he  who  occupies 
the  land  of  another  shall  compensate  the  owner  therefor,  even  if  he 
occupied  by  virtue  of  a  lease  from,  and  paid  rent  to,  one  who  was 
apparently  in  possession  claiming  title,  and  whom  he  in  good  faith, 
but  mistakenly,  believed  to  be  the  rightful  owner.  For  as  between 
two  persons,  equally  without  fault,  each  should  bear  the  loss  or 
risk  of  loss  resulting  from  his  own  mistake. 

This  principle  had  judicial  recognition  at  least  as  early  as  HoU 
comb  V.  BatoKns,  Cro.  Eliz.  540,  determined  about  1596.  That 
was  trespass  quare  clausum  /regit;  the  defendant  pleaded ^' that, 
long  before,  Thomas  Clerk  was  seised  in  fee,  and  let  to  him  for 
years,  and  gives  color  to  the  plaintiff  ; '  the  latter  replied  that  he 
was  seised  until  by  the  said  Thomas  Clerk  disseised,  who  let  to  the 
defendant ;  that  the  plaintiff  afterward  re-entered  and  the  trespass 
mesne  betwix."  The  defendant  demurred ;  judgment  for  the  plaint- 
iff, the  court  saying  that  by  his  re-entry  ''he  is  remitted  to  his 
first  possession,  and  as  if  he  had  never  been  out  of  possession  ;  and 
then  all  who  occupied  in  the  meantime,  by  what  title  soever  they 
come  in,  shall  answer  unto  him  for  their  time ;  as  if  a  dissei- 
sor had  been  diseised  by  another,  the  first  disseisee  re-enters,  he  shall 
in  trespass  punish  the  last  disseisor ;  for  otherwise  it  would  be  mis- 
chievous unto  him,  for  after  his  re-entry  he  shall  have  no  remedy 
for  his  mesne  profits.  And  it  is  not  to  be  doubted  but  that  the 
disseisee  after  his  re-entry  shall  punish  the  second  disseisor  and 
the  servant  of  the  first  disseisor  who  occupied  under  his  master ; 
which  was  not  denied  by  any  ;  and  by  the  same  reason  he  shall  pun- 
ish him  who  comes  in  by  title,  for  that  is  now  as  a  trespass  done 
unto  himself. 

Doe  V.  Whitcomhy  8  Bing.  46,  decided  in  1831,  was  trespass  for 
mesne  profits.  There  was  a  judgment  in  ejectment  agamst  Simon 
Payne  ;  the  plaintiff  had  seisin  by  execution ;  the  defendant  had 
occupied  the  premises  for  a  year,  having  been  let  into  possession 
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by  au  agent  of  Payne^  to  whom  he  had  paid  the  rent  It  was  ob- 
jected that  the  defendant  was  not  thereby  sufficiently  connected 
with  Payne  to  render  him  liable  to  this  action  for  mesne  profits* 
The  yerdict  was  taken  for  the  plaintiff^  with  leave  for  the  defend- 
ant to  moye  the  court  on  the  point.  Tindal,  C.  J.  :  "  We  en- 
tertain no  doubt  on  the  case.  The  evidence  was,  a  judgment  in 
ejectment  against  Simon  Payne  ;  the  execution  of  a  writ  of  posses- 
sion thereon  ;  that  the  defendant  came  in  under  Simon  Payne  and 
had  possession  for  a  certain  time,  and  paid  rent  to  a  certain  amount. 
The  only  objection  to  the  verdict  is,  that  the  defendant  is  a  stranger 
to  the  record  in  ejectment  against  Payne.  The  answer  is,  that  the^ 
defendant  came  in  under  Payne  while  the  judgment  in  ejectment 
was  pending,  and  .that  he  cannot  hold  by  a  better  title  thaii 
Riyne.'' 

Smersony.  l^ompioUf  2  Pick.,  473,  was  trespass  for  mesne  prof- 
its. The  plaintiff  having  recovered  judgment  against  the  adminis- 
trators de  bonis  non  of  the  estate  of  John  Harris,  deceased,  upon- 
March  30,  1818,  levied  hiiT  execution  upon  certain  land,  and  imme- 
diately made  a  lease  thereof  to  Brown,  who  was  already  in  posses- 
sion as  purchaser  from  the  administrators.  Before  the  levy  of  the 
plaintiff's  execution,  W.  Thompson,  the  father  of  the  defendants,, 
had  recovered  judgment  for  the  premises  in  a  writ  of  entry  sur  dii- 
teisin  against  Brown,  and  on  May  8,  1818,  he  executed  his  hcAwr 
facias  seisinam  and  expeUed  Brown,  then  in  possession  under  the* 
plaintiff's  lease.  W.  Thompson  died  November  16,  1818;  the  de- 
fendants were  his  heirs-at-law  and  administrators  upon  his  estate. 
On  May  20,  1819,  in  his  latter  capacity,  W.  Thompson,  the  de- 
fendant, leased  the  premises  for  one  year;  and  it  did  not  appear 
that  he  or  any  other  of  the  defendants  had  at  any  time  before  en- 
tered thereon  after  the  death  of  their  ancestor.  On  May  21,  1819,. 
the  plaintiff  brought  his  writ  of  ejectment  demanding  seisin  of,. 
etc.,  "  into  which  the  said  defendants  have  not  entry  but  by  W.  T., 
etc.,  deceased,  who  thereof  unjustly  disseised  the  plaintiff,  and! 
from  whom  the  same  descended  to  the  defendants,  who  still  unjustly 
withhold  the  same,"  etc. ;  plea  "  that  they  never  disseised  in  man- 
ner and  form."  Verdict  of  judgment  for  the  plaintiff,  with  the  writ 
of  seisin  duly  executed.  Held,  "that  the  heirs  were  liable  in 
trespass  for  the  mesne  profits  accruing  after  the  commencement  of 
the  writ  of  entry  (and  so,  it  seems,  they  would  have  been,  if  tliey 
had  been  purchasers),  but  not  for  those  accruing  between  the  de- 
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scent  cast  and  their  entry.     As  to  these  accruing  between  their 
entry  and  the  commencement  of  the  writ  of  entry  :  Quare." 

In  Oreen  v.  Biddle,  8  Wheat  1,  it  is  said  that ''  nothing  in  short 
can  be  more  clear  upon  principles  of  law  and  reason,  than 
that  a  law  which  denies  to  the  owner  of  land  a  remedy  to  recover 
the  possession  of  it  when  withheld  by  any  person,  however  inno- 
cently he  may  have  obtained  it,  or  to  recover  the  profits  received 
from  it  by  the  occupant;  or  which  clogs  his  recovery  of  his  posses- 
sion and  profits  by  conditions  and  restrictions  tending  to  diminish 
the  value  and  amount  of  the  thing  recovered,  impairs  his  right  to 
and  interest  in  the  property/'  In  Siorchr.  Garty  28  Penn.  St.  135, 
it  is  said  that  '^intermeddling  with  real  estate  by  putting  a  party 
in  possession  and  afterward  making  a  written  lease  of  it  to  other 
parties  makes  the  parties  so  interfering  liable  with  the  parties 
occupying  the  premises  for  mesne  profits."  In  BradUjf  v. 
JfcDaniel,  3  Jones,  128,  it  is  said  that  ^'  one  coming  in  as  a  lessee  to 
the  defendant  in  an  action  of  ejectment  during  the  pendency  of  that 
action,  is  bound  by  the  proceedings  had  therein,  and  consequently 
is  liable  to  an  action  for  mesne  profits."  In  Judson  v.  StonSy  13 
Johns.  448,  it  was  held  "that  when  during  the  pendency  of  an 
action  of  ejectment  the  defendant  gives  up  the  possession  to  a  third 
person,  and  afterward  the  plaintiff  recovers  judgment,  such  third 
person  is  liable  for  the  mesne  profits,"  and  in  Morgan  v.  Varicky  8 
Wend.  587,  "  that  a  disseisee,  after  recovering  possession  may  main- 
tain trespass  for  mesne  profits  against  the  disseisor,  or  his  servants, 
or  a  stranger  acquiring  title  from  the  disseisor." 

It  is  true  that  the  principle  has  not  had  the  unanimous  support 
of  courts  in  England  or  this  country.  In  LiforcTs  case,  11  Coke, 
51  (1615),  there  is  a  dictum  of  Lord  Coke,  C.  J.,  to  the  effect 
that  the  disseisee  after  re-entry  cannot  recover  in  an  action 
for  mesne  profits  against  the  feoffee  or  lessee,  or  disseisor  of  the  first 
disseisor,  giving  as  reasons  that  "this  fiction  of  the  law,  that  the 
freehold  continued  always  in  the  disseisee,  shall  not  have  relation  to 
make  him  who  comes  in  by  title  a  wrong-doer  W  et  armts;  **  that 
"  it  is  to  be  presumed  that  the  feoffee  has  given  consideration  or 
recompense  to  the  disseisor,  and  that  the  lessee  has  paid  rent  to 
him,  or  other  consideration,  and  therefore  in  reason  the  disseisor 
is  to  be  charged  with  the  whole;"  and  in  respect  to  the  disseisor 
of  the  disseisor  that  the  "  fiction  of  law  as  to  the  action  extends 
only  to  the  first  disseisor,  and  if  the  disseisee  should  punish  the 
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second  disseisor  he  would  be  twice  charged."    Lord  Coke  refers  to 
several  ancient  cases  in  support  of  his  opinion,  acknowledging  that 
**  there  was  a  great  variety  of  opinions  in  the  books "  upon  the 
point.     See  Symons  v.  Symons,  Hetley,  66;  Viner's  Abr.,  Trespass, 
R.  4,  pL  5;  Bro.  Abr.  Trespass,  pi.  35;  Keilway,  1,  pi.  2;  see  also 
Sanderson  v.  PricBy  1  Zab.  637.     In  2  Boll.  Abr.  554,  Trespass  per 
Belation,  the  law  is  declared  to  be  as  laid  down  in  ffolcofnb  v.  Rawlyns^ 
mproy  in  Gilbert's  Tenures,  47,  60,  and  m  Comyn's  Digest,  Tres- 
pass, B.  2.     Buller  in  his  Nisi  Prius,  87,  speaking  of  the  doctrine 
of  Liford^s  case,  says  '^  it  may  admit  of  doubt,  for  there  are  cases 
to  the  contrary,  and  the  reason  of  the  law  seem  to  be  with  them." 
In  BmerwnN.  TTiampson,  gupra,  Wilde,  J.,  says:  '^So  farthere^- 
fore  from  feeling  myself  bound  by  LifortTs  case  as  an  authority,  . 
I  am  of  opinion  that  the  weight  of  authority  is  opposed  to  the  de-  - 
cision  in  that  case;  and  that  this  is  the  opinion  also  of  the  English^ 
courts  may  be  inferred  from  their  well-known  practice  in  relation 
to  the  action  for  mesne  profits  consequent  to  a  recovery  in  eject- 
ment." 

The  record  finds  that  in  the  month  of  July,  1874,  the  defendant 
had  actual  knowledge  that  there  was  litigation  between  Oeorgia  V. 
Alden  and  the  plaintiff  as  to  the  title  to  and  the  right  to  the  pos- 
session of  the  premises,  and  it  is  not  found  that  he  had  previously 
paid  any  portion  of  the  rent  reserved  for  the  term.  Qaving  taken 
no  precautions  against  the  results  of  a  possible  judicial  determina- 
tion that  the  person  under  whom  he  held  had  no  title  to  the  prem- 
ises, and  no  right  of  possession  thereof,  and  could  confer  none  upon 
him,  he  is  not  now  to  be  heard  to  complain  that  he  has  paid  rent 
to  her.  Upon  knowledge  it  was  for  him  to  be  diligent  in  inquiry 
as  to  his  rights  and  duties,  and  in  protecting  himself  against  double 
payment.  It  was  not  his  privilege  simply  to  pay  and  then  transfer 
all  risk  of  loss  from  himself  to  the  plaintiff. 

It  is  not  an  answer  to  her  demand  that  he  has  come  under  an 
obligation,  from  which  he  cannot  relieve  himself,  to  pay  rent  to  the 
disseisor;  that  was  his  voluntary  act  and  his  misfortune.  Neither 
in  law  nor  equity  are  the  rights  of  the  plaintiff,  she  being  without 
fault,  to  be  conclusively  determined  thereby. 

Moreover  the  plaintiff  had  placed  upon  record  a  duly  executed 
jeed  of  the  premises  to  herself.  From  the  date  of  such  record  the 
defendant  had  constructive  notice  as  to  the  state  of  the  title;  from 
that  date  the  plaintiff  was  entitled  to  the  protection  given,  and  the 
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-defendant  was  subject  to  the  limitations  imposed  thereby.  His  pay- 
ment of  rent  to  a  disseisor  was  without  excuse  or  any  element  of 
-equity;  it  has  not  ignorance  for  its  justification. 

But  we  do  not  think  it  essential  to  the  plaintiff's  right  of  re- 
covery that  the  defendant  should  be  chargeable  with  notice  of  her 
^laim  at  the  time  he  leased  the  premises  of  Mrs.  Alden,  nor  that 
4ie  paid  the  rent  to  his  lessor  in  circumstances  that  should  have  put 
'him  upon  inquiry,  nor  indeed  that  the  plaintiff  should  have  brought 
an  action  of  ejectment  to  recover  possession;  but  we  base  our  de- 
'tsision  upon  the  broad  principle,  clearly  supported  by  the  authori- 
ties, that  a  dissiesee  who  has  recovered  possession  of  the  premises 
from  the  disseisor,  in  whatever  lawful  mode,  may  when  in  posses- 
sion maintain  trespass  for  mesne  profits,  against  a  tenant  of  the 
disseisor  or  any  one  else  who  has  occupied  under  him,  for  the  use 
And  occupation  of  the  premises,  whether  such  occupant  had  any 
Jaiowledge  of  the  claim  of  the  disseisee  or  had  not. 

^t  being  found  that  the  sum  of  $2,500  will  compensate  the  plaint- 
iff for  the  use  and  occupation  of  her  land  for  each  of  the  years 
1874  and  1875,  and  $2,000  for  the  year  1876,  the  Superior  Courtis 
advised  to  render  judgment  in  her  favor  for  the  aggregate  of  those 
sums  with  interest  upon  each  from  the  end  of  the  term  for  which 
it  is  payable. 

Judgment  accordingly. 

In  this  opinion  the  other  judges  concurred. 


Gallagher  v.  Dodge. 

(48  CoDn.  387.) 

Ir0u7ieUon  —  mfUici(ni8  erection  on  one^s  own  land, 

JL.  and  B.  were  rivals  in  basifiess  and  occupied  adjoining  stores  on  a  dty  street, 
there  being  no  space  between  their  buildings.  A.*s  store  came  up  to  the 
«tfeet  line  ;  B/a  was  a  few  feet  back  with  an  intervening  platform.  A  plate 
glass  window  had  been  placed  in  the  wall  of  A.'b  store  looking  over  B.'s  plat- 
form,  and  A.  used  it  in  displaying  his  goods.  B.  had  a  show  case  made  to 
place  upon  his  platform  in  front  of  this  window,  his  object  being  primarily, 
to  display  his  own  goods,  and  secondarily,  tocorer  A.'s  window  and  to  annoy 
«nd  injure  him  in  the  use  of  his  store.  HMy  not  to  be  a  case  for  an  injunc- 
tion under  the  statute  forbidding  malicious  erection  to  annoy  and  injure 
«djacent  proprietora.* 

*See  P/)€lp6.v.  ifotPlen  (72  K  T.8B.)»  28  Am.  Rep.  88. 
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ACTION  for  injunction.     The  head-note  and  opinion  show  the 
facts.     The  plaintiff  had  judgment  below. 

T.  E.  Dooliiile,  for  plaintiff. 
S.  E.  Baldwin,  for  defendants. 

LooMiSy  J.  This  is  a  petition  for  an  injunction  under  the  statute 
(Gen.  Stat.  p.  477,  sec.  4,)  which  provides  that  ^'an  injunction 
maj  be  granted  against  the  malicious  erection  by  an  owner  or  les- 
see of  land  of  any  structure  upon  it  intended  to  annoy  and 
injure  any  proprietor  of  adjacent  land  in  respect  to  his  use  or  dis- 
position of  the  same.'' 

The  structure  which  it  is  sought  to  enjoin  the  defendants  against 
erecting,  is  a  show  case  in  front  of  their  store  and  upon  their  own 
premises,  but  to  be  so  placed  as  to  obstruct  a  side  window  in  the 
plaintiff's  store,  which  store  projects  several,  feet  beyond  that  oc- 
cupied by  the  defendants,  and  thus  has  space  for  a  side  window 
looking  out  upon  the  platform  constructed  from  the  front  of  the 
defendants'  store  to  the  street  line.  This  side  window  is  upon  the 
line  between  the  premises  of  the  two  parties,  and  serves  the  occu- 
pant of  the  plaintiff's  store  both  for  light  and  for  the  display  of 
his  goods. 

It  is  found  that  the  object  of  the  defendants  in  procuring  the 
show-case  was  two-fold  —  first,  to  display  their  own  goods  to  the 
best  advantage  ;  and  second,  to  prevent  the  public  from  seeing  the 
goods  of  the  occupant  of  the  plaintiff's  store  through  his  side  win- 
dow. 

It  was  the  right  of  the  defendants,  and  the  exercise  of  the  right 
could  not  be  regarded  as  unreasonable  to  occupy  the  space  between 
the  front  of  their  store  and  the  street  line  in  the  way  most  advan- 
tageous to  their  business.  They  were  under  no  obligation  to  con- 
sult the  interests  of  an  adjoining  proprietor.  So  far  as  he  was 
availing  himself  of  the  open  space  to  secure  to  himself  more  light 
by  a  window  looking  out  upon  it,  or  an  opportunity  to  display  his 
goods  by  exposing  them  in  the  window,  he  was  availing  himself  of 
an  opportunity  that  he  held,  and  must  have  known  that  he  held, 
by  mere  sufferance,  for  the  defendants'  store  could  at  any  time 
have  been  built  out  in  front  up  to  the  street  line,  and  so  as  com- 
pletely to  darken  his  side  window,  with  no  invasion  of  his  rights 
and  no  ground  of  complaint  on  his  part.     If  possibly  a  building 
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line  established  by  the  city  would  have  prevented  them  from  build- 
ing out  to  the  street  line,  the  mere  fact  that  the  plaintiff's  building 
was  erected  before  the  building  line  was  established  was  one  that 
gave  him  no  rights  against  the  defendants  as  to  the  open  space  in 
front  of  their  premises.  What  they  might  have  done  so  effectually 
by  building  out  over  this  space  they  had  an  equal  right  to  do  in  any 
other  mode  no  more  injurious  to  the  adjoining  proprietor.  We  can- 
not see  why  they  might  not  reasonably  do  it  in  the  mode  which 
they  adopted. 

But  it  is  claimed  that  the  whole  character  of  the  act  as  to  its 
legality  is  changed  by  the  fact  that  an  element  of  malice  went  into 
it.  And  this  brings  us  to  the  difficult  question  where  the  line  shall 
be  drawn  between  structures  that  are  useful  and  proper  in  them- 
selves, but  into  the  erection  of  which  a  subordinate  malicious  mo- 
tive enters,  and  those  where  the  malicious  intent  is  the  leading 
feature  of  the  act,  and  the  possible  usefulness  of  the  structure  a 
mere  incident. 

The  only  case  in  which  this  statute  has  come  up  for  construction 
is  that  of  Harbison  v.  White,  46  Conn.  106,  in  which  it  was  held 
that  a  coarse  structure  erected  for  the  malicious  purpose  of  darken- 
ing the  windows  of  a  neighbor  fell  within  the  intent  of  the  statute, 
although  it  might  serve  a  useful  purpose  in  screening  the  defend- 
ants' premises  from  observation.  Here  the  malicious  purpose  was 
altogether  the  predominant  one,  and' the  usefulness  of  the  structure 
very  limited  and  merely  incidental.  In  the  present  case  these  con- 
ditions are  reversed,  and  it  is  found  that  the  primary  purpose  was 
the  reasonable  and  proper  one  of  displaying  the  defendants'  goods, 
while  the  malicious  part  of  the  motive  was  secondary.  While  we 
are  not  prepared  to  say  that  this  relation  of  the  two  motives  should 
always  determine  the  court  against  the  granting  of  an  injunction^ 
and  the  opposite  relation  in  favor  of  granting  one,  yet  we  regard 
the  predominance  of  the  malicious  motive  as  generally  essential  to 
a  case  in  which  the  court  will  think  itself  justified  in  interfering. 
The  statute  speaks  of  the  structure  intended  as  a  '^  malicious  erec- 
tion," and  one  the  intent  of  which  is  '^  to  annoy  and  injure  any 
proprietor  of  adjacent  land."  We  think  we  do  not  go  too  far  in 
saying  that  this  malicious  intent  must  be  so  predominating  an  a 
motive  as  to  give  character  to  the  structure.  It  must  be  so  mani- 
fest and  positive  that  the  real  usefulness  of  the  structure  vriU  be  as 
manifestly  subordinate  and  incidental.    The  law  regards  with  jeal- 
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ousy  all  attempts  to  limit  the  use  to  which  a  man  may  put  his  own 
property.  This  right  to  use  is  always  subject  to  the  wholesome 
limitation  of  the  common  law,  that  every  one  must  so  use  his 
own  property  as  not  to  injure  another's,  and  the  person  who 
violates  this  rule  is  liable  to  the  person  injured  whether  he  has  any 
malicious  intent  or  not ;  but  here  the  new  principle  is  introduced, 
that  the  land  owner  may  erect  no  structure  on  his  own  premises,  how- 
ever lawful  it  would  otherwise  be,  if  he  does  it  maliciously  with  intent 
to  annoy  his  neighbor.  The  common  law  has  always  regarded  the  ex- 
istence of  malice  in  the  exercise  or  pursuit  of  one's  legal  rights  as  of 
no  consequence;  just  as  its  absence  is  of  no  consequence  in  the  cases 
of  injury  caused  by  wrongful  acts.  The  inquiry  into  and  adjudication 
n]M>n  aman's  motives  have  always  been  regarded  as  beyond  the  domain 
of  civil  jurisprudence,  which  resorts  to  presumptions  of  malice  from  a 
party's  acts  instead  of  inquiring  into  the  real  inner  workings  of  his 
mind.  When  therefore  we  inquire  how  far  a  man  was  actuated  by 
malice  in  erecting  a  structure  upon  his  own  land,  we  are  inquiring 
after  something  that  it  will  always  be  very  difficult  to  ascertain, 
unless  we  adopt,  as  in  other  cases  where  the  courts  inquire  after 
malice,  a  presumption  of  malice  from  the  act  done.  And  in  thia 
view  of  the  matter  we  think  no  rule  can  be  laid  down  that  is  on  the 
whole  more  easy  of  application,  and  more  likely  to  be  correct  in  its 
application,  than  that  the  structure  intended  by  the  statute  must  be 
one  which  from  its  character,  or  location,  or  use,  must  strike  an 
ordinary  beholder  as  manifestly  erected  with  a  leading  purpose  to 
annoy  the  adjoining  owner  or  occupant  in  his  use  of  his  premises^ 
If  the  defendant  has  erected  a  house  or  block  on  his  own  land,  so 
close  to  the  dividing  line  between  his  lot  and  his  neighbor's  as  to 
darken  the  side  windows  of  his  neighbor's  house,  no  one  would  say 
that  he  had  done  a  thing  that  was  mainly  intended  to  annoy  his 
neighbor,  and  yet  in  his  heart  there  may  have  been  a  malicious 
delight  at  the  damage  he  was  doin^  his  neighbor.  In  such  a 
case  the  obvious  propriety  of  such  an  erection  should  determine  the 
question  in  favor  of  the  party  making  it,  without  putting  him  under 
oath  as  to  his  motives.  In  the  same  way,  if  a  land  owner  should 
locate  a  privy  or  pig-sty  directly  on  his  line,  and  as  close  as  possible 
to  the  near  parlor  windows  of  his  neighbor,  or  should  erect  a  rough 
screen  of  boards  before  his  windows  to  darken  them,  the  very  char- 
acter and  location  of  the  structures  would  strike  every  beholder  as 
decisive  evidence  of  an  intent  to  annoy,  and  of  this  intent  as  an 
Vol.  XL— 24 
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entirely  predominant  one  ;  and  a  court  might  very  properly  so 
determine  without  leaving  the  case  to  rest  on  proof,  generally  the 
party's  own  oath,  that  there  was  no  malice  in  the  case. 

Applying  this  rule  to  this  case,  it  is  very  questionable  whether 
any  ordinary  observer  would  not  see  in  the  structure  here  complained 
of,  one  which  the  defendants  might  reasonably  erect,  as  a  proper 
means  of  exhibiting  their  own  goods,  and  a  proper  use  of  the  space 
in  front  of  their  store,  which  was  theirs  for  every  reasonable  and 
legitimate  use,  and  therefore  one  of  which  the  plaintiff  has  no  right 
to  complain,  while  the  intent  to  annoy  the  occupant  of  the  plaint- 
iff's store,  though  found  as  a  fact,  and  though  without  it  the  show- 
case might  not  have  been  procured,  was  really  subordinate  to  the 
legitimate  purpose.  But  whether  or  not  an  ordinary  observer  would 
have  so  regarded  the  structure,  the  court  has  here  found  as  a  fact, 
upon  what  evidence  it  does  not  appear,  that  the  primary  object  of 
the  defendants  was  the  legitimate  one  of  displaying  their  goods,  and 
the  intent  to  annoy  the  neighbor  only  a  secondary  one.  And  we 
think  it  therefore,  considering  all  the  cii*cumstances,  a  case  that 
falls  within  the  line,  which  we  do  not  attempt  to  define  with  exact- 
ness, that  divides  structures  that  the  court  will  not  interfere  with 
from  those  against  which  the  statute  intended  to  furnish  a  protec- 
tion. 

There  is  a  feature  of  this  case  that  we  ought  perhaps  to  notice 
more  particularly.  The  occupant  of  the  plaintiff's  store  and  the 
defendants  were  rivals  in  business.  It  was  the  right  of  each  not 
only  to  show  his  own  wares  to  the  best  advantage,  but  also  to  pre- 
vent the  other  from  getting  any  advantage  in  the  exhibition  of  his 
to  which  he  was  not  legally  entitled.  While  such  competition  in  all 
business  tends  to  benefit  the  public,  there  are  yet  many  things 
done  in  it  that  are  by  no  means  commendable,  and  which  often  be- 
long to  a  low  level  of  morality;  but  which  are  yet  beyond  the  con- 
trol of  law.  The  act  of  the  defendants  in  this  case  was,  at  the  worst, 
of  that  character.  So  far  as  it  was  intended  to  annoy  the  occupant 
of  the  plaintiff's  store  it  was  not  so  much  from  malice,  as  we 
ordinarily  understand  that  term,  and  as  we  think  it  is  to  be  under- 
stood in  the  statute,  as  from  a  spirit  of  competition  in  business  — 
of  ill  will  perhaps  — yet  not  so  much  against  the  object  of  it  as  an 
individual  as  against  him  as  a  rival  in  business.  We  do  not  mean 
to  say  that  such  acts  may  not  be  carried  so  far  as  to  fall  within  the 
condemnation  of  the  statute,  but  we  think  that  to  do  so  they  must 
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ais  a  general  rule  go  quite  beyond  the  petty  hostilities  of  business 
competition. 

A  question  was  made  by  the  defendants  whether  the  action  could 
be  maintained  by  the  plaintiff,  as  owner  of  the  premises,  while  the 
acts  complained  of  were  directed  wholly  against  his  lessee,  who  was 
occupying  the  store,  and  whose  business  it  was  claimed,  was  injured 
by  them.  In  the  view  we  have  taken  of  the  case  we  have  not  thought 
it  necessary  to  consider  this  question.  We  have  treated  the  case  as 
if  the  plaintiff  had  himself  been  the  occupant. 

There  is  no  error  in  the  judgment  complained  of. 

No  error. 

In  this  opinion  the  other  judges  concurred. 


Card  y.  Alexakder. 

(tfOonn.  4fll) 

Marriage  — hequetit  by  htuband  to  toife  —  diwfrce. 

A  beqaaat  bj  a  hosband  In  fayor  of  his  wife  is  not  avoided  bj  a  sabseqaent 

divorce  for  her  fault* 

SUIT  for  construction  of  a  will.     The  opinion  states  the  case. 
Case  reserved. 

J.  Hais&yy  a.  E.  Searb,  R.  D.  Hubbard,  and  G.  W.  Phillips,  for 
defendant. 

Carpenter,  J.  This  is  an  application  for  a  judicial  construc- 
tion of  the  will  of  Luther  D.  Alexander.  The  second  clause  of  the 
will,  which  is  the  one  in  question,  reads  as  follows  : — 

*'  I  give  and  bequeath  to  my  wife,  Amelia  F.  Alexander,  the  sum 
of  four  hiindred  dollars  annually,  to  be  paid  her  annually  by  my 
executor  hereinafter  named  out  of  the  income  of  my  estate  during 
her  natural  life  ;  said  annual  payment  of  four  hundred  dollars  to 
be  in  lieu  of  and  in  full  discharge  of  all  rights,  claims  or  demand  of 
dower  on  my  estate ;  and  if  she  shall  refuse  to  accept  the  same  in 
lieu  of  dower,  then  she  shall  have  and  be  entitled  to  have  only  her 
right  of  dower  in  one-third  of  my  real  estate." 

•  To  lameeffect  CharfUm  ▼.  MiUer  (27  Ohio  8t.  296),  S2  Am.  Bep.  007. 
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The  will  bears  date  and  was  executed  in  March,  1873.  In  Au- 
gust, 1874,  Luther  D.  Alexander  was  duly  divorced  from  Amelia 
F.  Alexander  on  his  own  petition,  and  died  on  the  first  day  of 
March,  1879,  leaving  two  children  his  heirs-at-law. 

The  question  now  presented  for  our  consideration  is,  whether 
the  second  clause  in  the  will  was  revoked  by  the  divorce. 

We  think  the  bequest  is  absolute.  Tlie  words  "  my  wife"  are 
descriptive  of  the  person,  and  do  not  import  a  condition  that  if  she 
survives  him  she  shall  remain  his  wife  until  his  death.  The  words 
which  follow  do  not  change  the  meaning  and  have  little  force. 
They  simply  express  the  testator's  will  that  she  shall  not  have  the 
legacy  and  dower,  instead  of  leaving  it  to  the  implication  of  law  to 
the  same  effect.  That  was  more  satisfactory  to  him,  and  was  doubt- 
less all  that  he  intended. 

It  is  a  will  we  are  considering  and  not  a  contract.  A  bequest  re- 
quires no  consideration  to  support  it.  Hence  the  suggestion  that 
the  relinquishment  of  dower  was  in  the  nature  of  a  consideration 
for  the  bequest  has  no  special  force.  It  is  true  that  by  accepting 
the  bequest  she  would  thereby  have  relinquished  her  right  of  dower 
if  she  had  had  such  right,  and  by  electing  to  take  dower  she  would 
have  waived  her  right  to  the  bequest ;  but  that  does  not  make  the 
one,  in  a  legal  sense,  a  consideration  for  the  other.  Motives  or 
reasons  for  doing  an  act  are  quite  distinguishable  from  a  legal  con- 
sideration essential  to  the  validity  of  an  act. 

The  counsel  for  the  heirs  however  insist  that  she  must  not  only 
be  willing  but  able  to  relinquish  her  right  of  dower  ;  that  is,  that 
she  must  actually  have  such  right  at  the  time  of  her  husband's 
death.  No  such  condition  is  expressed  in  the  will,  and  the  words 
used  do  not  imply  one.  They  afford  slight,  if  any  evidence,  that 
such  a  condition  was  in  his  mind.  If  he  had  intended  it  apt  words 
to  express  such  an  intention  would  doubtless  have  been  employed. 
In  the  absence  of  such  words  we  must  infer  that  he  had  no  such  in- 
tention. 

But  it  is  contended  that  the  divorce  by  operation  of  law  revoked 
this  bequest.  No  case  is  cited  in  support  of  this  position,  and  we 
are  not  aware  that  any  exists.  It  may  be  true  that  the  divorce  di- 
vested the  wife  of  all  those  executory  property  rights  which  had  no 
basis  but  the  coverture,  but  that  hardly  reaches  this  case,  for  here  the 
right  rests  mainly  not  upon  coverture  but  upon  the  will;  and  it  cannot 
be  said  that  coverture  was  the  sole  motive  or  inducement  to  the  will* 


JANUARY  TERM,  1881.  189 

City  of  Hartford  v.  Talcott. 

After  that  was  taken  away  it  still  remained  true  that  she  had  been 
his  wife,  and  that  she  was  the  mother  of  his  children.  It  is  hardly 
credible  that  any  man  of  ordinary  sensibilities  would  desire  to  leave 
her  destitute.  Add  to  this  the  further  facts,  which  exist  in  this 
case,  that  the  testator  was  possessed  of  a  large  estate,  that  the  pro- 
yision  made  for  the  wife  was  a  mere  pittance,  and  that  he  lived 
nearly  five  years  after  the  divorce,  making  no  change  in  his  will,  and 
the  conclusion  is  weU  nigh  irresistible  that  he  did  not  intend  to  de- 
prive his  former  wife  of  the  provision  he  had  made  for  her.  There  is 
not  therefore  sufficient  reason  for  presuming  that  the  testator  inten- 
ded by  procuring  the  divorce  to  revoke  the  legacy  to  her  ;  and  these 
considerations  are  cogent  reasons  why  we  should  not  hold,  as  matter 
of  law,  that  the  divorce  revoked  the  legacy. 

Moreover  the  analogies  of  the  law,  so  far  as  there  are  any,  are 
against  it.  The  death  of  the  wife  during  the  life-time  of  the  testa- 
tor defeats  the  legacy,  because  it  then  lapses  as  in  ordinary  cases. 
The  dissolution  of  a  corporation  legatee  has  the  same  effect.  In 
these  cases  the  objects  of  the  testator's  bounty  cease  to  exist,  before 
the  will  takes  effect.  In  this  case  she  survives  and  is  capable  of 
taking.  A  more  analogous  case  is  that  of  marriage  ;  and  it  is  now 
well  established  that  marriage  alone  will  not  revoke  a  will  previously 
made.  In  order  to  have  that  effect  there  must  be  coupled  with  it 
the  birth  of  a  child  or  children. 

We  think  the  second  clause  of  the  will  is  operative,  and  the 
Superior  Court  is  so  advised. 

In  this  opinion  the  other  judges  concurred. 


City  op  Hartford  v.  Talcott. 

(tfCono.  625.) 
Municipal  eorparaHtm  — negligence  —  remedy  over  agaiiut  Ici-ovmer, 

A  city  la wf ally  enacted  an  ordinance  requiring  lot  occupants  to  remoye  loe 
and  snow  from  sidewallui,  and  imposing  a  penalty  for  neglect.  By  reason 
of  each  neglect  a  passer  was  injured  and  recoyered  against  the  city,  and  the 
city  haying  paid  the  judgment,  sued  the  lot  occupant  therefor.  Held  not 
maintainable.* 

*To  same  effect  City  of  Keoktik  ▼.  Independent  Diet,  of  KeohukKfili  Iowa,  SSfi),  88 
Am.  Kep.  2S6.  Compare  Cheeapeake,  ete.^  Co.  ▼.  Comr*8^  poet.  Taylor  ▼.  Lake  Shore,  eto» 
R.  Co.t  post. 
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ACTION  to  recover  amount  of  a  judgment.     The  head-note  aod 
opinion  show  the  facts.     Case  reserved. 

C.  E.  Perkins^  for  plaintiff. 
E.  B,  Bennetiy  for  defendant. 

Pardee,  J.  The  State  places  upon  municipal  corporations  the 
burden  of  keeping  the  highways  within  their  respective  limits  in  a 
reasonably  safe  condition  for  public  travel;  and  in  cities  and  bor- 
oughs this  duty  is  co-extensive  with  the  width  of  the  street,  includ- 
ing that  portion  used  by  foot  passengers  exclusively.  As  both  the 
carriage  and  foot-ways  are  for  the  convenience  of  the  public  and  not 
for  the  especial  use  and  benefit  of  adjoining  proprietors  under  the 
general  law,  the  money  expended  in  maintaining,  and  making 
compensation  for  injuries  resulting  from  neglect  to  maintain  them, 
is  to  be  paid  by  the  public  from  taxes  assessed  equally  upon  aU 
property.  The  ownership  of  land  upon  a  way  does  not  carry  with 
it  the  burden  of  an  unequal  contribution  to  either  branch  of  these 
expenditures.  The  individual  owes  no  duty  to  the  public  in  refer- 
ence to  the  way  except  to  remove  therefrom  all  property  of  his  own 
which  obstructs  it,  and  to  refrain  from  doing  or  placing  any  thing 
thereon  dangerous  to  the  traveller.  So  far  as  defects  in  it  result 
wholly  from  the  operations  of  nature,  the  proprietor  at  whose  front 
they  exist  is  without  responsibility  for  them.  Therefore  where 
ice  has  accumulated  upon  the  sidewalk  to  a  dangerous  extent  it  is 
the  duty  of  the  municipality  to  remove  oroover  it  within  a  reason- 
able time  after  its  formation. 

The  charter  authorizes  the  council  to  make  an  ordinance  regulat- 
ing the  keeping  ^' open  and  safe  for  public  use  and  travjBl,  and  free 
from  encroachment  and  obstruction,  the  streets,  highways  and  pass- 
ways,  and  public  grounds  and  places  in  said  city."  But  there  is  in 
this  language  no  grant  of  power  to  the  council  to  change  the  general 
law  and  transfer  the  responsibility  for  injuries  resulting  from  de- 
fects in  the  way  from  the  public  to  an  individual  who  is  not  re- 
sponsible for  their  existence.  The  utmost  reach  of  it  is  only  to 
authorize  the  enactment  of  an  ordinance  requiring  each  proprietor 
upon  the  way  to  assist  the  city  in  restoring  the  walk  to  a  condition 
of  safety,  with  a  fixed  and  reasonable  penalty  for  disobedience. 

The  council  enacted  the  following  ordinance  : — 

"  Sec.  11.  The  owner  or  owners,  occupant  or  occupants,  private 
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corporation,  or  any  person  having  the  care  of  any  building  or  lot 
of  land  bordering  on  any  street,  square  or  public  place  within  the 
city,  where  there  is  a  sidewalk  graded,  or  graded  and  paved,  shall 
cause  to  be  removed  therefrom  any  and  all  snow,  sleet  and  ice^ 
within  two  hours  after  the  same  shall  have  fallen,  been  deposited  or 
found,  or  within  three  hours  after  sunrise,  when  the  same  shall 
have  fallen  in  the  night  season. 

**  Sec.  12.  Whenever  the  sidewalk  or  any  part  thereof  adjoining 
or  fronting  any  building  or  lot  of  land,  or  any  street,  square  or  pub- 
lic place,  shall  be  covered  with  ice,  it  shall  be  the  duty  of  the  ow> 
ner  or  owners,  occupant  or  occupants,  private  corporation,  or  any 
person  having  the  care  of  such  building  or  lot,  to  cause  such  side- 
walk to  be  made  safe  and  convenient  by  removing  the  ice  therefrom, 
or  by  covering  the  same  with  sand  or  some  other  suitable  substance  ; 
and  in  case  such  owner  or  owners  or  other  persons  shall  neglect  so 
to  do  for  the  space  of  one  hour  during  the  day-time,  the  person  or 
persons  whose  legal  duty  it  shall  be  to  so  clear  said  walk  and  so  neg- 
lecting, shall  be  liable  to  the  penalty  named  in  the  succeeding  sec- 
tion. 

"  Sec.  13.  The  owner  or  owners,  occupant  or  occupants,  private 
corporation,  or  any  person  having  the  care  of  any  building  or  lot 
of  land,  and  whose  duty  it  is  to  clear  the  same,  who  shall  violate 
any  of  the  provisions  of  the  eleventh  or  twelfth  sections  of  this  or- 
dinance, or  refuse  or  neglect  to  comply  with  the  same,  shall  pay  a 
penalty  of  two  dollars  for  every  twelve  hours  such  person,  owner  or 
owners,  occupant  or  occupants,  shall  neglect  to  comply  with  said 
provisions^  or  any  of  them,  after  notice  from  any  policeman  of  said 
city. 

'*  Sec.  17.  If  any  sidewalk  shall  remain  incumbered  with  snow, 
ice  or  sleet,  for  twenty-four  hours,  after  the  same  has  fallen  or  been 
deposited,  the  chief  of  police  shall  notify  the  owner  or  person  hav- 
ing the  charge  or  care  of  the  lot  or  building  bordering  on  such 
sidewalk  and  legally  liable  to  clear  the  same  ;  and  if  such  sidewalk 
is  not  thoroughly  cleared  within  twenty-four  hours  after  such  notice 
shall  have  been  given,  or  properly  covered  with  sand  or  some  other 
suitable  substance,  the  chief  of  police  shall  cause  the  same  to  be 
cleared,  and  collect  the  expense  thereof  of  such  owner  or  other  per- 
sons, and  the  city  attorney  shall,  at  the  request  of  the  chief  of  po- 
lice, collect  by  suit  such  expense  as  a  debt  due  the  city." 

But  by  passing  this  ordinance  the  city  has  not  relieved  itself  from 
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responsibility  for  the  safety  of  travelers  ;  it  remains  answerable  for 
injnries  resulting  either  from  the  negligence  of  the  individual  or  its 
own  omission  to  act.  The  labor  performed  by  those  who  obey  and 
the  fines  and  expenses  paid  by  those  who  do  not,  measure  the  extent 
of  the  advantages  to  be  derived  from  the  exercise  of  the  power  to 
pass  it. 

Moreover  there  not  being  upon  the  individual  any  liability  at 
common  law  for  injuries  resulting  from  obstructions  in  the  way^ 
wholly  the  effects  of  natural  causes,  such  liability  is  not  brought 
into  existence  by  force  of  declarations  in  the  ordinance  that  the  ob- 
structions are  nuisances,  or  that  it  is  his  duty  to  remove  them ; 
for  as  the  liability  is  the  creation  of  the  ordinance,  it  can  be  no 
greater  than  that  specifically  named  therein ;  and  as  in  the  one  be- 
fore us  the  council  measured  it  by  a  fine  with  cost  of  removal,  the 
city  has  thereby  barred  itself  from  enforcing  an  unnamed  and  un- 
limited liability  beyond.  In  the  matter  of  statutory  penalties  the 
expression  of  a  certainty  prevents  the  existence  of  an  uncertainty. 

In  supi)ort  of  his  position  counsel  for  the  plaintiff  has  cited  — 
Jiobbins  v.  OUy  of  Chicago,  4  Wall.  657  ;'  Portland  v.  Richardson^ 
^4  Me.  46;  Lowell  v.  Boston  &  Lowell  R.  R.  Co.,  23  Pick.  24;  and 
Brooklyn  v.  Brooklyn  City  R,  R.  Co.,  47  N.  Y.  475 ;  s.  c,  7  Am. 
Bep.  469  ;  but  these  are  instances  of  excavations  made  and  negli- 
gently left  open  in  the  way  by  the  defendants;  Boston  v.  Worthing- 
ton,  10  Gray,  496;  Churchill  v.  Holt,  127  Mass.  166;  8.  c,  34  Am. 
Bep.  355  ; — instances  of  cellar-ways  opening  into  the  street  and 
negligently  left  unprotected  —  practically,  daily  digging  and  leaving 
open  a  dangerous  excavation  in  the  street ;  Milford  v.  Holbrook,  9 
Allen,  17;  —  negligently  permitting  an  awning  to  fall;  Cray  v.  Bos- 
ion  Oas  Light  Co.,  114  Mass.  149;  s.  c,  19  Am.  Rep.  324;  — negli- 
gently permitting  a  chimney  to  fall;  Norwich  v.  Breed,  30  Conn. 
535,  —  digging  and  negligently  leaving  unprotected  an  excavation 
on  the  defendant's  land,  but  so  dangerously  near  and  open  to  the 
street  as  to  be  in  effect  an  excavation  therein.  In  each  case  the  de- 
fendant placed  a  dangerous  obstruction  in  the  way,  and  of  course 
for  a  time  after  doing  the  act,  waa  upon  every  principle  responsible 
for  the  consequences,  and  that  irrespective  of  any  city  ordinance. 

The  Court  of  Common  Pleas  is  advised  to  render  judgment  for 
the  defendants. 

Judgment  accordingly. 

In  this  opinion  the  other  judges  concurred. 
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Stbauch  v.  Hathaway. 

(101  HI.  It) 

Detd — cuiknauiUdgme'rU — evid&nee  to  impeach. 

Asagmimrt  an  innocent  parehaaer,  the  oertifieate  of  a  married  woman's  ae- 
knowledgment  of  a  deed  maj  be  impeached  by  proof  that  she  did  not 
acknowledge,  but  the  evidence  must  be  clear  and  condoBlve,  and  exclode 
every  reaionable  doabt.    A  simple  majority  of  witneoaes  will  not  answer. 

ACTION  to  recover  land.    The  opinion  states  the  &cts.    The 
plaintiff  had  jndgment  below. 

Hunter  <§  Hunter y  for  appellants. 

Jamse  Shaw,  for  appellees. 

HuLKEY^  J.  On  the  26th  of  February^  1876,  Edwin  Hathaway 
borrowed  of  Caroline  Marks  13,000,  to  secure  which  he  and  his 
wife.  Flora  A.  Hathaway,  executed  a  deed  of  trust  to  Henry  A. 
Miles  as  trustee,  in  the  usual  form,  upon  their  homestead  premises, 
which  the  proo&  show  do  not  exceed  in  value  11,000.  Default  hav- 
ing been  made  in  payment,  the  pretnises  were  sold  under  the  trust 
deed,  and  George  Strauch  became  the  purchaser.  Hathaway  and 
wife  having  refused  after  demand  to  surrender  possession  of  the 
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premises  to  Strauch,  the  latter  instituted  an  action  of  forcible  de- 
tainer to  recover  their  possession,  whereupon  appellees  filed  the 
present  bill  against  appellants  in'  the  Carroll  county  Circuit  Court, 
by  which  they  seek  to  set  aside  the  sale  under  the  trust  deed,  to  en- 
join the  forcible  detainer  proceeding,  and  to  have  their  homestead 
set  off  and  assigned  to  them.  The  relief  sought  by  the  bill  is 
asked  on  the  alleged  ground  that  the  deed  of  trust  contained  no 
waiver  of  the  homestead  by  Mrs.  Hathaway.  The  Circuit  Court 
found  the  equities  with  appellees  and  rendered  a  decree  in  conform- 
ity with  the  prayer  of  the  bill,  and  appellants  bring  the  record  here 
for  review. 

It  is  admitted  that  the  deed  of  trust  was  signed  by  the  wife  as  well 
as  the  husband,  and  the  certificate  of  the  magistrate  is  in  due  form 
and  shows  a  release  and  waiver  of  the  homestead  by  them  both. 
All  the  witnesses  who  claim  to  know  any  thing  about  the  transac- 
tion testify  to  the  fact  that  Mrs.  Hathaway  went  with  her  husband 
to  the  premises  of  the  justice  at  the  time  the  acknowledgment  waa 
taken,  and  it  is  admitted  that  he  acknowledged  it;  but  it  is  claimed 
that  the  husband  alone  went  into  the  house  where  the  justice  kept 
his  office,  leaving  his  wife  in  the  carriage  which  had  conveyed  them 
there,  in  company  with  Mr.  and  Mrs.  Holt,  all  four  of  whom  tes- 
tify to  this  fact.  On  the  other  hand,  as  has  already  been  stated, 
the  certificate  of  the  magistrate  shows  a  release  and  waiver  of  the 
homestead  by  them  both.  The  magistrate  also  testifies  to  the 
taking  of  her  acknowledgment  at  the  same  time  he  took  the  hus- 
band's, and  that  the  same  was  taken  at  his  office  in  his  house.  In 
addition  to  this,  Mrs.  Bell,  who  was  present  at  the  time  spoken  of 
by  the  other  witnesses,  testifies  that  Mrs.  Hathaway  was  in  the  of- 
fice of  the  justice  at  the  time  of  the  acknowledgment  of  the  deed 
by  her  husband,  though  she  does  not  pretend  to  remember  tho  de- 
tails of  what  occurred  while  there. 

In  view  of  the  fact  that  more  than  four  years  elapsed  between 
the  taking  of  the  testimony  and  the  occurrences  to  which  it  relates, 
it  is  not  at  all  surprising  that  there  should  be  discrepancies  in  the 
recollection  of  witnesses  as  to  what  actually  did  occur — these 
differences  in  the  recollection  of  persons  of  unquestioned  integrity 
with  respect  to  events  which  have  transpired  a  number  of  years 
past,  are  but  a  part  of  the  common  experience  of  every  one  who 
notes  the  current  events  of  life.  This  being  so,  it  shows  how  much 
more  reliable  and  trustworthy,  as  a  muniment  of  title,  is  the  solemn 
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official  record  of  a  fact  made  at  the  time  of  its  occurrence  than  the- 
mere  recollection  of  witneBses,  however  honest,  with  respect  ta' 
such  fact,  especially  where  years  have  passed  since  it  transpired. 

In  the  present  case  no  apparent  motive  is  shown  for  the  execution 
of  a  false  certificate,  and  there  is  nothing  in  the  whole  record  tending^., 
to  show  any  combination,  fraud  or  conspiracy  on  the  part  of  the  jus- 
tice or  others  connected  with  the  transaction.    Under  such  circum* 
stances  nothing  but  the  most  clear  and  satisfactory  evidence  would 
warrant  us  in  declaring  the  certificate  of  the  justice  a  forgery,  and  --^ 
thereby  defeating  the  title  of  the  purchaser  at  the  trustee's  sale,.  ^ 
who  in  good  faith  paid  his  money  for  the  premises,  relying  upon  the^ 
genuineness  and  truthfulness  of  the  certificate.     If  landed  titles^ 
could  be  set  aside  and  defeated  upon  a  mere  conflict  of  verbal  testi- 
mony like  that  presented  in  the  present  case,  without  any  evidence' 
tending  to  establish  fraud  or  conspiracy,  no  one  could  know  with 
any  degree  of  assurance  when  he  would  be  safe  in  buying  a  title- 
of  any  kind,  and  the  general  confidence  in  titles  of  record  would 
soon  be  destroyed. 

Mr.  Wharton,  in  discussing  this  subject  in  his  work  upon  Evi- 
dence, says:  '^  The  true  view  is  that  a  certificate  of  acknowledg- 
ment is  prima  facie  proof  of  the  facts  it  contains,  if  within  the 
officer's  range,  but  is  open  to  rebuttal  between  the  parties  by  prooC 
of  gross  concurrent  mistake  or  fraud.  In  favor  of  purchasers  for. 
valuable  consideration  without  notice,  it  is  conclusive  as  to  all  mat- 
ters which  it  is  the  duty  of  the  officer  to  certify,  if  he  has  jurisdic- 
tion."   2  Whart.  on  Ev.,  §  1052. 

This  court  has  not  gone  to  the  full  extent  of  the  latter  proposi- 
tion. While  we  hold  the  certificate  shall  not  be  deemed  conclusive 
in  any  case  so  as  to  cut  off  all  inquiry,  yet  where  there  is  no  evi- 
dence of  fraud,  conspiracy  or  overreaching  of  any  kind,  or  any  thing- 
casting  a  suspicion  upon  the  integrity  or  honesty  of  the  certifying 
officer,  and  the  certificate  of  acknowledgment  is  in  conformity^ 
with  the  statute,  it  cannot  be  impeached  by  merely  negativing  the^ 
facts  therein  stated.  Monroe  v.  Poorman,  62  111.  523  ;  McPhersor^ 
V.  Sanborn,  88  id.  150;  Russell  v.  Baptist  ITieologicdl  Union,  73^ 
id.  837. 

Where  the  controversy  is  between  the  former  owner  and  an  in- 
nocent purchaser,  as  in  the  present  case,  before  the  title  of  the  latter 
can  be  thus  impeached  the  evidence  should  be  clear  and  conclusive^ 
excluding  every  reasonable  doubt.    The  evidence  in  this  case  is  not 
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of  that  character.  The  utmost  that  can  be  claimed,  even  leaving 
the  certificate  itself  out  of  the  question,  is  that  there  is  simply  a 
preponderance  of  testimony  in  favor  of  appellees,  in  so  far  as  num- 
bers of  witnesses  go  to  make  up  preponderance,  which  is  not  always 
a  safeguard  in  determining  the  weight  of  evidence.  But  under 
the  circumstances  of  this  case,  we  regard  the  certificate  of  the  of- 
ficer as  entitled  to  more  weight  than  all  the  witnesses  put  together. 
The  decree  of  the  Circuit  Court  will  be  reversed  and  the  bill 
dismissed. 


Washington  Ice  Company  v.  Shobtall. 

aoi  m.  M.) 

Watm'  and  waUr-eoutM  —  right  of  riparian  ownmr  to  ice. 

A  riparian  owner  on  a  navigable  stream  above  tide-water  owns  the  ioe  fomiad 

in  it  opposite  his  land  to  the  center. 

ri  UFFIOIENTLY  reported,  38  Am.  Rep.  266. 


People  ex  rel.  v.  Board  op  Education. 

(101  m.  806.) 

ComtiMional  law — rigJU  of  color td  c/iUdren  in  common  ichoola, 

Where  the  State  lias  not  authorized  separate  common  schools  for  colored  childp 
ren,  a  city  board  of  education  has  no  right  to  establish  them,  and  exdnde 
«uch  children  from  the  other  schools.    (See  noU,p,  208.) 


Q 


no  WARRANTO.     The  opinion  states  the  case.     The  defend- 
ant had  judgment  below. 


John  M.  (t  John  Mayo  Palmer,  for  plaintiff  in  erroc 

Wheai  S  Marcy^  for  defendants  in  error. 

Oraio,  0.  J.     This  was  an  information  in  the  nature  of  a  quo 
nnirranto,  brought  by  the  attorney-general,   on  the  relation  of 
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John  Longress^  against  the  board  of  education  of  the  city  of 
Qoincy,  a  corporation  created  by  an  act  of  the  general  assembly^ 
approved  February  20,  1861,  Private  Laws  of  1861,  page  252.  The 
board  of  education  is  intrusted  by  law  with  the  exclusive  manage- 
ment and  control  of  the  public  schools  in  the  city  of  Quincy. 

It  is  alleged  in  the  information,  that  the  board  of  education  did, 
to-wit,  on  the  31st  day  of  July,  1878,  divide  the  city  of  Quincy  into 
eight  districts  suitable  and  convenient  for  the  inhabitants  of  the 
city,  and  did  establish  and  maintain  in  each  of  said  districts  au 
efficient  and  suitable  public  school,  for  the  accommodation  of  all 
the  bona  fids  residents  of  each  of  the  districts  between  the  ages  of 
six  and  twenty-one  years,  and  by  proper  rules  providing  that  no 
pnpil  shall  enter  a  school  out  of  the  district  in  which  he  or  she 
resides,  without  permission  of  the  superintendent,  and  that  pupils, 
to  be  entitled  to  admission  in  any  of  the  public  schools,  must  be  be- 
tween the  ages  of  six  and  twenty-one  years,  and  bona  fide  residents 
of  the  city  ;  and  no  pupil  can  be  Admitted  into  any  public  school 
without  furnishing  evidence  to  the  principal  that  he  or  she  has 
been  vaccinated,  or  otherwise  secured  against  the  small-pox. 

It  is  also  averred  in  the  information,  that  on  the  31st  day  of 
Jnly,  1878,  before  that  time  and  since,  there  was  a  large  number, 
to-wit,  five  hundred  persons  of  African  descent,  commonly  called 
''  colored  persons,"  between  the  ages  of  six  and  twenty-one  years, 
who  for  all  that  time  have  been  and  are  now  bona  fide  residents  of 
said  city  of  Quincy,  and  in  the  several  school  districts  thereof,  and 
have  been  and  are  at  all  times,  and  are  now,  ready  to  furnish  to  the 
principal  of  the  proper  school  satisfactory  evidence  that  they  have 
been  vaccinated;  and  the  said  persons  do  now  reside,  and  at  all  times 
heretofore  have  in  good  faith  resided,  in  the  different  school  dis- 
tricts of  said  city  so  established  by  the  said  the  board  of  educa- 
tion of  the  city  of  Quincy,  and  are  entitled  to  be  admitted  into  the 
public  schools  of  the  districts  in  which  they  respectively  reside, 
without  being  directly  or  indirectly  excluded  therefrom  on  account 
of  their  descent  or  color ;  yet  the  said  the  board  of  education  of 
the  city  of  Quincy,  during  all  the  time  aforesaid,  without  warrant 
or  authority  of  law,  have  adopted,  maintained  and  enforced  for  the 
management  of  the  public  schools  of  said  city,  and  to  exclude  the 
said  persons  of  African  descent,  commonly  called  "  colored  per- 
sons," from  the  said  public  schools  in  the  districts  in  which  they 
•^side,  on  account  of  their  descent  and  color,  the  following  pre- 
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tended  rules  and  regulations  for  the  govemment  and  management 
of  the  public  schools  of  said  city,  that  is  to  say  :  **  That  the  col- 
ored schools  of  said  city  shall  be  composed  of  colored  pupils  who 
vshall  be  of  the  prescribed  age,  and  bona  fide  residents  of  said  city ; 
:that  no  pupil  of  African  descent  shall  be  permitted  to  attend  any 
«of  the  public  schools  of  the  city  other  than  the  colored  schools,  and 
^hat  all  the  colored  pupils  in  said  city  shall  attend  a  certain  public 
^school  in  said  city,  called  the  Lincoln  school,  and  no  other."  All 
of  which  pretended  rules  and  regulations  for  the  government  and 
management  of  said  public  schools  in  said  city,  the  said  the  board 
of  education  of  the  said  city  of  Quincy,  without  authority  of  law, 
'A.0  maintain  and  enforce,  to  the  damage  of  the  people  of  the  State 
<of  Illinois,  and  against  the  peace  and  dignity  of  the  same. 

The  board  of  education  filed  five  pleas  to  the  information,  to 
-which  the  attorney-general  interposed  a  demurrer,  which  the  court 
•oarried  back  and  sustained  to  the  information,  and  this  decision  of 
the  court  is  assigned  for  error.    ' 

Whether  a  proceeding  in  the  nature  of  a  quo  warranto^  instituted 
by  the  attorney-general,  will  lie  in  a  case  of  this  character  at  com- 
mon law,  is  a  question  which  it  will  not  be  necessary  to  determine. 
The  object  of  the  proceeding  was  to  test  the  leg^ty  of  the  rules 
.adopted  by  the  board  of  education,  and  if  the  statute  is  broad 
enough  to  authorize  the  court  to  inquire  into  the  action  of  the 
board  in  adopting  and  enforcing  the  rules  which  excluded  children 
of  color  from  the  public  schools,  then  the  information  was  proper, 
and  the  court  erred  in  sustaining  the  demurrer. 

Sec.  1,  chap.  112,  Rev.  Stat.  1874,  p.  787,  provides,  "  that  in 
case  any  person  shall  usurp,  intrude  into,  or  unlawfully  hold  or 
•execute  any  office  or  franchise,  *  *  *  or  any  corporation  does 
or  omits  any  act  which  amounts  to  a  surrender  or  forfeiture  of  its 
;rights  and  privileges  as  a  corporation,  or  exercises  powers  not  con- 
:f  erred  by  law,  *  *  *  the  attorney-general  or  State's  attorney 
^f  the  proper  county,  either  of  his  own  accord  or  at  the  instance  of 
'jany  individual  relator,  may  present  a  petition  to  any  court  of  record 
^of  mmpetent  jurisdiction,  or  any  judge  thereof,  in  vacation,  for 
^eave  to  file  an  information  in  the  nature  of  a  quo  warranto, 
^  •  ♦  and  if  such  court  or  judge  shall  be  satisfied  that  there  is 
probable  ground  for  the  proceeding,  the  court  or  judge  may  grant 
dthe  petition,"  etc. 

The   board    of    education   is  a  corporation  created  by   law. 
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clothed  virith  the  exercise  of  certain  powers  in  relation  to  the 
public  schools  of  Quincy.  Now,  if  the  board,  in  the  discharge 
of  its  duties  as  a  corporation,  exercises  powers  not  conferred 
by  law,  it  is  apparent  that  it  will  fall  within  the  obyious 
meaning  of  the  statute,  unless  the  plain  reading  of  the  statute  is  to 
be  disregarded.  The  very  gist  of  the  complaint  here  is,  that  the 
board  of  education,  a  corporation,  is  exercising  powers  not  conferred 
by  law,  unless  it  had  the  right  to  adopt  and  enforce  the  rules  set 
out  in  the  information.  We  are  therefore  clearly  of  the  opinio^, 
that  under  the  statute  the  attorney-general  had  the  right  to  file 
the  information. 

This  brings  us  to  a  consideration  of  the  rules  adopted  and  en- 
forced by  the  board. 

The  board  of  education  of  the  city  of  Quincy  can  exercise  such 
powers,  and  only  such,  as  are  conferred  upon  it  by  the  Constitu- 
tion and  laws  of  the  State.  The  inquiry  then  is,  whether  the  rules 
adopted  and  enforced  by  the  board,  which  exclude  children  of 
African  descent  from  admission  to  the  public  schools  which  are  pro- 
vided for  white  children,  are  authorized  by  the  laws  of  the  State. 
It  will  not  be  necessary  to  determine  what  rights  colored  children 
had  in  our  public  schools  prior  to  the  adoption  of  our  present 
Constitution,  as  this  case  must  be  controlled  by  the  terms  of  that 
instrument  and  the  legislation  which  has  followed  since  its  adop- 
tion and  ratification  by  the  people. 

Sec.  1,  of  art.  8,  of  the  Constitution  of  1870,  declares  :  "The 
general  assembly  shall  provide  a  thorough  and  efficient  system  of 
free  schools,  whereby  all  children  of  this  State  may  receive  a  good 
common-school  education."  In  pursuance  of  this  provision  of  the 
Constitution,  which  makes  no  distinction  in  regard  to  the  race  or 
color  of  the  children  of  the  State  who  are  entitled  to  share  in  the 
benefits  to  be  derived  from  our  public  schools,  the  legislature,  in 
1872,  passed  an  act  to  establish  and  maintain  a  system  of  free 
schools.  Laws  of  1870,  p.  700.  Sec.  48,  of  the  act  provides 
that  "  the  directors  of  each  district  shall  be  a  body  politic  and  cor- 
porate, under  a  certain  name.  They  shall  establish  and  keep  in 
operation,  for  at  least  five  months  in  each  year,  and  longer  if 
practicable,  a  sufficient  number  of  free  schools  for  the  proper  ac- 
commodation of  all  children  in  the  district,  and  shall  secure  to  all 
such  children  the  right  and  opportunity  to  an  equal  education  in 
«uch  free  schools." 
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This  section  of  the  act  was  doubtless  framed  and  adopted  in  view  of 
the  constitutional  provision  heretofore  cited,  and  shows  the  clear 
intent  of  the  legislature  to  make  all  children,  regardless  of  race  or 
color,  between  the  ages  of  six  and  twenty-one  years,  beneficiaries, 
and  entitled  to  the  same  rights  and  priyileges  in  our  free  schools. 

It  may  be  that  under  the  terms  of  section  79  of  the  act,  the  section 
cited  did  not  apply  fully  and  in  all  respects  to  a  city  like  Quincy, 
acting  under  a  special  act;  but  that  fact  we  do  not  regard  as 
material,  in  view  of  subsequent  legislation  on  the  same  subject.  In 
March,  1874,  the  legislature  passed  an  act  entitled  ^^An  act  to  pro- 
tect colored  children  in  their  rights  to  attend  public  schools, "  the 
first  section  of  which  declares  ^'that  aU  directors  of  schools,  boards 
of  education,  or  other  school  ofiicers  whose  duty  it  now  is  or  may 
be  hereafter  to  provide,  in  their  respective  jurisdictions,  schools  for 
the  education  of  all  children  between  the  ages  of  six  and  twenty- 
one  years,  are  prohibited  from  excluding,  directly  or  indirectly, 
any  such  child  from  such  school  on  account  of  the  color  of  such 
child.'*  This  section  of  the  statute  is  so  plain,  and  its  terms  are 
so  clear,  that  its  purport  cannot  be  misunderstood. 
Under  the  amendment  of  the  Constitution  of  the  United  States,  per- 
sons of  color  are  citizens  of  the  United  States  and  of  the  State  where 
they  may  reside.  Being  citizens  of  the  State,  upon  an  equality  with 
other  citizens,  there  can  be  no  doubt  in  regard  to  the  power  of  the 
legislature  to  provide  that  no  discrimination  shall  be  made  on 
account  of  color,  by  boards  of  education  who  have  the  man- 
agement and  control  of  our  free  schools.  Has  the  board  of  edu- 
cation disregarded  and  violated  this  section  of  the  statute?  The 
answer  to  this,  in  our  judgment,  cannot  admit  of  a  reasonable 
doubt.  It  appears  from  the  information,  that  the  city  of  Quincy  was 
divided  into  eight  school  districts  —  that  colored  children  reside  in 
each  of  them.  Under  the  rules  adopted,  these  colored  children  are 
excluded  from  the  public  schools  in  the  district  where  they  reside, 
and  are  all  required  to  attend  a  school  composed  exclusively  of  col- 
ored children,  known  as  the  Lincoln  school.  Under  the  operation  of 
these  rules  a  colored  child  cannot  attend  the  school  in  the  district 
where  such  child  resides,  on  account  of  its  color,  but  is  compelled  to 
travel  perhaps  several  miles  to  a  distant  part  of  the  city  to  a  colored 
school.  This  is  a  direct  violation  of  the  statute,  which  says  the 
board  is  prohibited  from  excluding,  directly  or  indirectly,  any  such 
child  from  such  school  on  account  of  color.     Under  the  rules   no 
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reason  is  assigned  which  prohibits  a  colored  child  from  attending  the 
school  in  the  district  where  it  resides,  except  on  account  of  its  color. 

In  Clia6e  v.  Siephenson,  71  111.  383,  where  a  similai*  question 
arose^  the  court  said:  "  While  the  directors  very  properly  have 
large  and  discretionary  powers  in  regard  to  the  management  and 
control  of  schools,  in  order  to  increase  their  usefulness,  they  have 
no  powers  to  make  class  distinctions,  neither  can  they  discriminate 
between  scholars  on  account  of  their  color,  race  or  social  position. 
The  free  schools  of  the  State  are  public  institutions,  and  in  their 
management  and  control  the  law  contemplates  that  they  shall  be  so 
managed  that  all  children  within  the  district  between  the  ages  of 
six  and  twenty-one  years,  regardless  of  race  or  color,  shall  have 
equal  and  the  same  rights  to  participate  in  the  benefits  to  be  derived 
therefrom.'* 

What  was  said  in  the  case  cited  must  be  regarded  as  authority  here. 

Much  of  the  argument  on  behalf  of  defendants  in  error  has  been 
directed  to  the  point  that  the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States  has  no  application  to  the  questions  pre* 
sented  by  this  record.  Whether  the  fourteenth  amendment  would 
prohibit  school  directors  or  boards  of  education  from  excluding 
colored  children  from  the  public  schools  by  the  adoption  and  en- 
forcement of  such  rules  as  have  been  adopted  in  this  case,  is  a 
question  which  we  do  not  deem  it  necessary  to  determine  here.  We 
base  our  decision  on  the  Constitution  and  laws  of  the  State.  The 
people  of  the  State  have  a  right  to  make  such  a  Constitution,  and 
enact  such  laws  under  it,  as  they  deem  for  the  best  interests  of  the 
public,  and  so  long  as  our  laws  do  not  conflict  with  the  Constitu- 
tion of  the  United  States  they  must  be  held  valid  and  binding  upon 
the  people  of  the  State.  Under  our  law,  aside  from  the  fourteenth 
amendment,  directors  of  schools  and  boards  of  education,  like  de- 
fendants in  error,  have  no  discretion  to  deny  a  pupil  of  the  proper 
age  admission  to  the  public  schools  on  account  of  nationality,  color 
or  religion. 

A  like  view  of  the  same  question  was  taken  in  Clark  v.  Board  of 
Directors,  24  Iowa,  266,  where  it  said:  "AU  the  youth  are  equal 
before  the  law,  and  there  is  no  discretion  vested  in  the  board  of  di- 
rectors, or  elsewhere,  to  interfere  with  or  disturb  that  equality. 
The  board  of  directors  may  exercise  a  uniform  discretion,  equally 
operative  upon  all,  as  to  the  residence,  or  qualifications,  or  free- 
dom from  contagious  disease,  or  the  like,  of  children,  to  entitle 
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them  to  admission  to  each  particular  school;  but  the  board  can- 
not, in  their  discretion  or  otherwise,  deny  a  youth  admission  to  any 
particular  school  because  of  his  or  her  nationality,  religion,  color, 
-clothing,  or  the  like." 

The  case  of  Slate  y.  McCann,  21  Ohio  St  198,  cited  and  relied 
upon,  can  have  no  bearing  here,  for  the  reason  that  boards  of  edu- 
cation in  that  State  were  authorized  by  statute  to  establish  separate 
schools  for  colored  children.  Roberts  v.  City  of  Bostofiy  6  Cush. 
198,  relied  upon  by  defendants  in  error,  is  distinguishable  from  this 
'Case.  In  Massachusetts  when  the  case  was  decided,  there  was  no 
statute  in  the  State  prohibiting  the  school  authorities  frotn  estab- 
lishing colored  schools  and  excluding  colored  pupils  from  the  other 
^schools.  It  is  there  said  :  ^'  In  the  absence  of  special  legislation  on 
this  subject,  the  law  has  vested  the  power  in  the  committee  to  reg- 
ulate the  system  of  distribution  and  classification,  and  when  this 
power  is  reasonably  exercised,  without  being  abused  or  perrerted 
Iby  colorable  pretenses,  the  decision  of  the  committee  must  be  deemed 
■conclusive." 

Ward  V.  Mood,  48  Cal.  36  ;  s.  c,  17  Am.  Rep.  405,  and  Cory  v. 
Carter,  48  Ind.  327;  8.  c,  17  Am.  Eep.  738,  were  both  cases  where 
the  statute  of  the  respective  States  provided  for  the  education  of 
white  and  colored  children  in  separate  schools. 

In  flail  Y.  DeCuir,  6  Otto,  506,  the  question  here  presented  was 
not  before  the  coui-t,  and  what  was  said  bv  Mr.  Justice  Gliffobd 
in  a  separate  opinion,  in  relation  to  the  bearing  of  the  fourteenth 
amendment  of  the  Constitution  on  the  question  here  involved,  can- 
not be  regarded  as  authority  here. 

Whether  our  Constitution,  and  the  acts  of  the  legislature  passed 
in  pursuance  of  it,  which  place  all  children,  regardless  of  color,  upon 
a  perfect  equality  so  ftir  as  admission  into  the  public  schools  is  con- 
cerned, are  to  be  regarded  as  wise  or  unwise  legislation,  is  a  matter 
with  which  courts  have  no  concern.  We  are  bound  to  declare  the 
law  as  we  find  it  written,  and  if  it  is  not  satisfactory  to  any  section 
of  the  State,  the  remedy  is  in  the  legislative  department  of  the 
goverment,  and  there  alone. 

In  conclusion  we  are  of  opinion  that  the  board  of  education 
of  the  city  of  Quincy  had  no  authority  to  adopt  and  enforce  the 
rules  set  out  in  the  information,  and  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Walker,  J.,  dissented.  Judgment  reversed. 
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Nan  B¥  TBB  Kbfobtsb.  »  To  theiameeffect  Is  Board  of  EdueatioH  v.  Tinmm,  da  Knna, 
].  YALMKTOim,  J^  said  :  "  The  feendeney  of  the  present  age  is  not  to  make  any  distinctions 
with  regard  to  school  children,  except  to  classify  them  with  reference  to  their  studies  and 
plaoe  them  in  the  dsnses  in  which  they  properly  belong.  All  kinds  of  children  are 
nsoally  allowed  to  go  to  the  same  schools,  and  all  kinds  of  children  are  usually  placed  in 
the  same  classes.  Boys  and  glris  are  allowed  to  go  not  only  to  the  same  schools,  but  are 
also  placed  in  the  same  clsimee,  andeven  colleges  are  now  opening  their  doors  for  the 
educatkm  of  both  sexes ;  and  Is  it  not  better  that  this  should  be  so  ?  Is  It  not  better  for 
the  grand  aggregate  of  human  society,  as  well  as  for  individuals,  that  all  children  should 
mingle  together  and  learn  to  know  each  other  f  At  the  common  schools,  where  both  sexes 
and  all  kinds  of  chfldren  mingle  together,  we  have  the  great  world  in  miniature  ;  there 
they  may  learn  human  nature  in  all  its  phases,  with  all  Itsemotions,  passions  and  feelings, 
its  loves  and  hates.  Its  hopes  and  fears,  its  Impulses  and  sensibilities  ;  there  they  may 
learn  the  secret  springs  of  human  actions,  and  the  attractions  and  repulsions,  which  lead 
with  irresistible  force  to  particular  lines  of  conduct.  But  on  the  other  hand,  persons  by 
isolation  may  become  strangers  even  in  their  own  country  ;  and  by  being  strangers,  will 
be  of  but  little  benefit  either  to  themselves  or  to  society.  As  a  rule  people  cannot  afford 
to  be  Ignorant  of  the  society  which  surrounds  them  ;  and  as  all  kinds  of  people  must  live 
together  In  the  same  society,  it  would  seem  to  be  better  that  all  should  be  taught  in  the 
same  schools. 

"*  The  Supreme  Court  of  Iowa  aeems  to  have  taken  the  same  view  of  this  subject  that 
we  have  taken  —  that  is  that  unless  the  legislature  has  dearlu  conferred  power  upon  the 
school  boards  to  establish  separate  schools  for  the  education  of  white  and  colored  child- 
ren, no  such  power  has  been  conferred.  Under  a  statute  which  reads,  *  in  («ch  sub-district 
there  shall  be  taught  one  or  more  schools  for  education  of  youth  between  the  ages  of  five 
and  twfinty-one  years,*  the  Supreme  Court  of  Iowa  held  that  the  school  board  could  not 
establish  separate  schools  for  the  education  of  white  and  colored  children,  and  could  not 
exclude  colored  children  from  attending  schools  established  for  the  white  children  alone. 
See.  12,  ch.  173,  Laws  of  Iowa  of  1868,  as  amended  by  section  8,  ch.  148,  Laws  of  Iowa  of 
1866  ;  Clark  v.  Board,  etc.,  24  Iowa,  886 ;  Smith  v.  DireeUn^  etc. ,  40 id.  618  ;  Dove  v.  In- 
dependent Sehotd  District ,  41  id.  689. 

'*  Now  we  do  not  think  that  the  legislature  of  Kansas  has  dearly  conferred  power  upon 
the  school  boards  of  cities  of  the  second  class  to  establish  separate  schools  for  the  educa- 
tion of  white  and  colored  children.  We  do  not  think  that  the  legislature  has  even  been 
silent  upon  the  subject.  But  by  the  clearest  Implication,  if  not  in  express  terms,  it  has 
prohibited  the  boards  from  establishing  any  such  schools.  Said  sections  2  and  9  of  the 
Iaws  of  Kansss  of  1876  provide  for  a  system  of  free  schools  in  cities  of  the  second  class, 
giving  the  board  of  education  plenary  power  over  them .  The  board  can  organize  a  system 
of  graded  schools,  establish  a  high  school,  and  exercise  sole  control  over  the  schools  and 
school  property;  provided  always  (under  §  2),  that  it '  maintains  a  syntem  of  free  common 
schools,*  *  free  to  all  children  residing  in  such  city,*  of  proper  ages.  Now  if  only  one 
Bchool  out  of  an  the  schools  of  a  city  of  the  second  class  is  free  for  colored  children  to  at- 
tend, is  that  maintaining  eommon  schools,  free  to  all  the  chtldren  nf  the  eityf  In  the  case 
of  Railroad  Cf>.  v.  Brown,  17  Wall.  446,  in  which  the  Supreme  Court  of  the  United  States 
construed  an  act  of  Congress  granting  certain  privileges  to  u  railroad  company,  and  also 
enacting  that  *  no  person  shall  be  excluded  from  the  cars  on  account  of  color/  the  court 
*  held,  that  this  meant  that  persons  of  color  sliould  travel  in  the  same  cars  that  white  ones 
did,  and  along  with  them  in  such  cars  ;  and  that  the  enactment  was  not  satiafled  by  the 
company's  providing  cars  assigned  exclusively  to  people  of  color,  though  they  were  as 
good  as  those  which  they  assigned  exclusively  for  white  persons,  and  in  fact  the  very 
cars  which  were,  at  certain  times,  assigned  exclusively  to  white  persons.'  That  is  under 
this  decision,  railroad  cars  are  not/ree  toa  person  who  is  excluded  from  all 'but  one  of 
them  ;  and  on  the  same  principle,  schools  are  not  free  to  a  person  who  is  excluded  from 
all  but  one  of  them. 

**  We  suppose  that  the  board  of  education  of  a  city  of  the  second  class  may  grade  the 
schools  in  such  city,  and  then  require  that  all  children  be  placed  In  their  proper  grades. 
This  is  for  the  interest  of  education  ;  and  the  statute  exprensly  authorizes  it.  We  also 
suppose  that  the  board  of  education  may  divide  the  city  territorially  into  districts,  build- 


204  ILLINOIS, 


People  ex  rel.  ▼.  Board  of  Education. 


ing  school- houMs  In  each  district,  and  may  then  reqaire  that  children  shall  attend  school 
only  in  their  own  district.  This  would  also  be  in  the  interest  of  education.  Generally 
such  a  thing  would  be  founded  upon  couvenienoe,  and  sometimes  upon  necessity.  But  the 
power  to  divide  a  dty  territorially  into  districts  does  not  include  or  prove  the  power  to 
divide  the  city  according  to  race,  color,  nationality  or  descent.  In  the  case  of  School 
DUtriet  ▼.  Aldriek,  18  N  H.  laB.  it  is  held  that  *  a  division  of  a  town  into  school  diatricta 
must  be  a  territorial  division,  and  not  one  merely  by  a  designation  of  the  inhabitants  or 
householders.*  And  what  good  reason  can  exist  for  separating  two  children,  living  in  the 
same  house,  equally  intelligent,  and  equally  advanced  in  their  studies,  and  sending  one, 
beoause  he  or  she  is  black,  to  a  school-house  in  a  remote  part  of  the  city,  past  several 
school-houses  nearer  his  or  her  home,  while  the  other  child  U  permitted,  because  he  or 
she  is  white,  to  go  to  a  school  within  the  distance  of  a  block  ?  Ko  good  reasrm  can  be 
given  for  such  a  thing,  and  the  legislature  has  not  authorised  or  attempted  to  authorise  it 
to  be  done.  It  has  been  suggested  that  the  board  of  education  may  establish  separate 
schools  for  males  and  females  ;  and  therefore  that  it  may  establish  separate  schools  for 
white  and  colored  children.  Now  the  premise  is  not  admitted,  and  the  conclusion  is  a  non 
tequitur.  It  is  not  admitted  that  the  legislature  has  the  power  to  authorise  the  board  to 
establish  separate  schools  for  males  and  females  (OonsL.  art.  2, 1 28 );  nor  Is  it  admitted 
that  the  legislature  has  ever  attempted  to  do  so ;  and  besides  even  if  the  legislature  had 
the  power  to  aothoriae  schools  for  males  and  females,  and  had  attempted  to  ezerdse  it, 
still  it  would  not  even  then  follow  that  the  board  of  education  could  establish  separate 
schools  for  white  and  colored  difldren.  There  are  greater  differences  existing  between 
males  and  females  of  the  same  race  and  occupying  the  same  condition  in  life,  except  as 
to  sex,  than  there  are  between  any  two  males,  or  any  two  females  of  different  races,  who 
rsside  in  Kansas,  and  whose  conditions  are  substantially  equal,  except  as  to  race.  Thia 
is  recognised  by  the  fact  that  male  citisens  of  all  races  are  allowed  to  Tote,  while  no 
female  dtlaen  of  any  race  is  allowed  to  vote.  There  are  physiological  differences,  and 
differences  in  wants  and  needs,  and  modes  of  life,  existing  between  males  and  females  of 
the  same  race,  which  do  not  exist  between  males  of  different  races,  or  females  of  different 
races.  Hence  the  power  to  establish  separate  schools  for  males  and  females,  even  if  it 
were  admitted,  would  not  either  include  or  prove  the  power  to  establish  separate  schools 
for  children  of  different  races  ;  and  especially  it  would  not  include  or  prove  the  power  to 
establish  separate  schools  for  children  of  African  descent.  If  the  board  has  the  power, 
beoause  of  race,  to  establish  separate  schools  for  children  of  African  deacentthen  the 
board  has  the  power  to  establish  separate  schools  for  persons  of  Irish  descent  or  German 
descent ;  and  if  it  has  the  power,  because  of  color,  to  establish  separate  schools  for  black 
children,  then  It  has  the  power  to  establish  separate  schools  for  red-headed  children  and 
blondes.  We  do  not  think  that  the  board  has  any  such  power.  We  have  conceded,  for  the 
purposes  of  this  case,  that  the  legislature  has  the  authority  to  confer  such  power  upon 
school  boards;  but  in  our  opinion  the  legislature  has  not  exercised  or  attempted  to 
exercise  any  such  authority. 

"(The  decision  is  not  in  conflict  with  any  decision  that  we  are  aware  of;  but  it  Is  supported 
by  the  decisions  in  Iowa.  The  decisions  referred  to  by  the  counsel  for  plaintiffs  in  error, 
defendants  below,  are  either  all  very  old  and  rendered  before  the  war,  or  are  founded 
upon  statutes  expressly  authorizing  separate  schools  for  white  and  colored  children  ; 
while  in  this  State,  our  statutes  have  been  recently  enacted ,  and  as  we  construe  them  they 
do  not  authorize  the  establishment  of  any  such  separate  schools  ;  and  hence  the  decisions 
referred  to  by  counsel  have  no  application  to  this  case.  It  must  be  remembered  that  un- 
less some  statute  can  be  found  authorizing  the  establishment  of  separate  schools  for 
colored  children,  no  such  authority  exists ;  and  we  have  been  unable  to  And  any  such 
statute,  and  nono  has  been  pointed  out  to  us. "    Brkwer,  J . ,  dissented . 

In  [7.  S.  V.  Bunton,  United  States  Circuit  Court,  Ohio.  February  1882,  it  wsa  held  that 
the  l^slature  may  lawfully  appropriate  separate  schools  for  the  education  of  white  child- 
ren and  children  of  negroes,  and  where  a  colored  school  is  thus  set  apart,  and  is  reaaon- 
ably  accessible  to  the  negro  children,  and  properly  appointed  with  teachers.  It  is  the  duty 
of  a  negro  child  to  attend  such  school,  and  he  has  no  right  to  attend  a  school  set  apart  for 
white  children. 
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DULANEY  V.  PaYKB. 
(101  ni.  8S6.) 

Judgment  —  bar  -^  spUtUng  cause*  of  aetiofk 

A  note  being  payable  in  one  year,  with  interest  nemi-annaally,  and  a  suit 
being  brought  two  yean  afterward  to  reoorer  the  interest  then  due,  a  Jadg- 
ment  therein  wiU  be  no  bar  to  a  aabeeqoent  action  for  the  prlndpAL 

ACTION  on  a  promissory  note.      The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

Golden  and  Wilkin,  for  apjiellant. 

0,  B,  Pichlin  and  Jaa.  A.  Eads,  for  appellees. 

Craig,  G.  J.  This  was  an  action  of  assumpsit,  brought  by  Rob- 
ert L.  Dulaney,  against  Alex.  M.  Payne,  Ed.  Harlan,  W.  T.  Mar- 
tin, Lyman  Booth  and  Dennis  Legare,  on  a  promissory  note,  exe- 
cuted by  the  defendants,  which  read  as  follows  : 

'*  $4,262.55.  Twelvemonths  after  date  we,  or  either  of  us, 
promise  to  pay  R  L.  Dulaney,  or  order,  the  sum  of  four  thousand 
two  hundred  and  sixty-two  and  fifty-five  hundredths  dollars,  with 
ten  per  cent  interest  from  date,  interest  payable  semi-annually,  for 
value  received,  this  5th  day  of  April,  1877. '* 

The  defendants  interposed  *a  plea  of  former  recovery,  and  the 
only  question  presented  by  the  record  is,  whether  the  judgment  read 
in  evidence  on  the  trial  of  this  issue  constitutes  a  bar  to  a  recovery 
on  the  note.  If  it  does,  the  decision  of  the  Appellate  Court  afiirm- 
ing  the  judgment  of  the  Circuit  Court  was  right,  and  will  have  to 
be  afiHrmed.  If  it  does  not  constitute  a  bar,  then  the  judgment  of 
the  Appellate  Court  will  have  to  be  reversed. 

It  appears,  from  the  evidence,  that  all  of  the  parties  to  the  note, 
except  Martin,  on  the  3d  day  of  April,  1879,  in  due  form  executed 
a  power  of  attorney  authorizing  and  empowering  Thomas  O.  Golden 
to  confess  a  judgment  at  the  next  term  of  the  Clark  county  Circuit 
Court,  in  favor  of  Dulaney,  for  the  amount  of  the  interest  due  upon 
the  promissory  note.  Martin,  having  refused  to  join  in  the  power 
of  attorney,  was  brought  into  court  by  summons,  and  a  declaration 
having  been  filed  at  the  April  term,  1879,  of  the  court,  judgment 
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by  default  was  rendered  against  Martin,  and  by  confession  against 
the  other  parties  to  the  note,  for  the  sum  of  $869.50,  and  costs. 

There  is  a  slight  discrepancy  between  the  judgment  and  amount 
of  intei'est  due  on  the  note  at  the  time  the  judgment  was  rendered, 
but  from  the  eyidence  introduced  it  is  apparent  that  the  judg- 
ment was  for  no  part  of  the  principal  debt,  but  merely  for  the  in- 
terest then  due  upon  the  note,  and  whether  the  judgment  was  a 
little  more  or  less  than  the  real  amount  of  interest,  can  not  have 
any  material  bearing  on  the  case.  The  law  is  well  settled  that  a 
party  can  not  divide  an  entire  demand  or  cause  of  action,  and  main- 
tain several  suits  for  its  recovery.  It  is  also  clear  that  a  recovery 
for  a  part  of  an  entire  demand  will  bar  an  action  for  the  remainder^ 
if  due  at  the  time  the  first  action  was  commenced.  Nieherson  v. 
Rockwell,  90  111.  460,  and  cases  there  cited. 

The  question  then  arises  whether  the  principal  of  the  note,  and 
the  interest  accruing  thereon  semi-annually,  is,  within  the  mean- 
ing of  the  law,  an  entire  demand.  If  it  was,  the  plaintiff  was 
bound,  when  he  brought  suit  for  the  interest,  to  include  the  prin- 
cipal sum  due  on  the  note  in  the  action.  If  it  was  not,  then  he  had 
the  right  to  sue  for  and  recover  the  interest,  and  afterward  recover 
a  judgment  for  the  principal.  As  is  said  in  Phillips  v.  Berich, 
6  Johns.  136  ;  8  Am.  Dec.  299  :  "  It  is  in  the  election  of  the 
plaintiff,  if  he  has  distinct  causes  of  action,  to  sue  upon  all  or  any 
of  them  when  he  pleases,  and  he  has  the  further  election  to  unite 
one  suit,  under  certain  restrictions  not  now  necessary  to  be  stated^ 
several  causes  of  action  ;  but  the  defendant  can  not  com]icl  him  to 
do  this." 

What  constitutes  an  entire  or  single  demand  is  often  a  question 
of  much  difficulty,  and  the  decisions  of  different  courts  are  not  in 
harmony  on  the  question.  Where  a  note  is  given  payable  in  two  or 
more  years,  with  interest  annually,  at  a  si)ecified  rate  per  cent,  the 
holder  of  the  note  may,  at  the  end  of  the  year,  sue  and  recover  the 
interest.  Walker  v.  Kiniball,  22  111.  537  ;  Ooodwin  v.  Goodwin, 
65  id.  497. 

The  principle,  doubtless,  which  led  to  this  doctrine  was,  that  the 
promise  to  pay  interest,  although  connected  in  the  same  contract 
with  a  promise  to  pay  the  principal  debt,  constituted  a  separate  and 
distinct  cause  of  action.  If  this  be  so,  it  would  seem  to  follow  that 
a  note  like  the  one  in  question  contains  two  contracts, —  one  to  pay 
the  principal,  and  the  other  the  interest, —  although  each  originally 
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grew  out  of  one  and  the  same  transaction.  In  the  discussion  of 
this  question.  Freeman  on  Judgments,  §  238,  says:  ''A  note 
payable  in  one  year,  with  interest  payable  semi-annually,  comprises 
two  distinct  contracts, —  one  to  pay  the  principal  sum,  and  the 
other  to  pay  the  interest.  A  judgment  after  the  principal  is  due, 
in  an  action  for  interest,  does  not  merge  both  contracts."  If  the 
author  is  correct  in  his  position,  the  judgment  recovered  for  the  in- 
terest in  this  case  would  be  no  bar  to  this  action  brought  to  recover 
the  principal.  In  support  of  the  text  the  author  cites,  in  a  note^ 
two  cases,  Andover  Savings  Bank  v.  Adams,  1  Allen,  28,  and  Upar- 
hawk  V.  WillSy  6  Gray,  163,  which  fully  sustain  the  doctrine 
announced.  In  the  case  of  Sparhawk  v.  Wills,  the  question  waa 
whether  a  judgment  for  one  year's  interest  on  a  note  for  $4,000, 
payable  in  one  year,  with  interest  annually,  was  a  bar  to  a  recovery 
of  the  principal,  and  the  court  held  that  it  was  not.  In  deciding 
the  case  the  court  said:  ''The  contract  thus  assumes  a  very 
simple  form  :  '  I  promise  to  pay  the  debt  in  one  year ;  but  if  I  do 
not,  I  will  pay  the  interest  at  that  time,  and  so  at  the  end  of  each 
and  every  year  until  the  debt  is  paid.  Being  a  promise  to  pay  the 
debt  at  one  time,  and  contingently  to  pay  the  interest  at  another  or 
some  other  times,  it  must  be  construed  as  containing  distinct  prom- 
ises, giving  several  causes  of  action,  and  these  being  several  in  their 
origin,  no  subsequent  event  can  make  them  one  and  entire."  The 
case  of  Andover  Savings  Bank  v.  Adams,  is  to  the  same  effect.  It 
is  there  said  :  '^  The  promises  to  pay  the  debt  at  one  time,  and  the 
interest  at  another,  are  several,  and  afford  several  and  distinct 
causes  of  action.'^  These  two  cases  are  directly  in  point,  the  ques- 
tion presented  and  decided  being  the  same  as  is  involved  in  the  case 
under  consideration. 

In  2  Pars,  on  Gont.  636,  a  contrary  doctrine  is  announced* 
The  author  says:  ''One  holding  a  note  on  which  interest 
is  payable  annually  or  semi-annually,  may  sue  for  each  install- 
ment of  interest  as  it  becomes  payable,  although  the  note  is  not  yet 
due ;  but  after  the  principal  becomes  due  the  unpaid  installments 
of  interest  become  merged  in  the  principal,  and  must  therefore  be 
sued  for  with  the  principal,  if  at  all."  In  support  of  the  rule  an- 
nounoed,  the  author  in  the  note  cites  Howe  v.  Bradley,  19  Me. 
31.  In  the  case  cited  it  was  held  that  annual  interest  can  not  be 
recovered  by  a  separate  action  after  the  principal  has  become  due. 
This  decision  was  made  by  a  divided  court,  and  although  it  may 
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sastain  the  rule  laid  down  by  Parsons,  we  are  not  inclined  to  follow 
it,  believing  as  we  do  that  the  rules  established  by  the  conrts  in 
Massachusetts  is  the  better  doctrine,  and  more  calculated  to  further 
the  ends  of  justice.  If  an  action  may  be  maintained  to  recover 
annual  interest  before  the  principal  sum  becomes  due,  as  this  court 
has  in  a  number  of  cases  held  it  may,  no  good  reason  is  perceived 
which  will  preclude  a  recovery  of  the  interest  after  the  maturity  of- 
the  principal  debt  as  well  as  before.  Secar  v.  Sturgis,  16  N.  Y. 
548,  has  been  cited  as  an  authority  bearing  on  the  question.  It 
is  there  said  :  ^'  The  true  distinction  between  demands  or  rights 
of  action  which  are  single  and  entire,  and  those  which  are  several 
and  distinct,  is  that  the  former  arise  out  of  one  and  the  same  act 
or  contract,  and  the  latter  out  of  different  acts  or  contracts.'' 

While  we  fully  recognize  the  ability  and  learning  of  the  court 
which  declared  the  doctrine  in  the  case  cited,  we  can  not  sanction 
the  rule  delared.  Several  promissory  notes  may,  and  often  do, 
grow  out  of  one  and  the  same  transaction,  and  yet  they  do  not  con- 
stitute an  entire  demand.  On  the  contnuy,  the  holder  may  main- 
tain separate  actions  for  the  recovery  of  each.  For  instaAoe,  A. 
may  loan  B.  $6,000  and  as  evidence  of  the  debt  take  three  promis- 
sory notes  of  $2,000  each.  Now,  while  the  notes  all  grow  out  of 
one  transaction  and  one  contract,  they  are  several,  and  a  separate 
action  may  be  brought  upon  each  one  of  them.  The  fact  therefore 
that  the  two  agreements  in  the  note  in  question,  one  to  pay  the  in- 
terest at  a  specified  time,  and  the  other  to  pay  the  principal,  grew 
out  of  one  and  the  same  contract,  does  not  establish  that  the 
demand  is  single  and  entire. 

Several  decisions  of  this  court  have  been  cited  by  appellees  as 
authority  to  sustain  their  position.  Upon  an  examination  however 
we  do  not  find  any  of  them  in  point.  In  the  most  of  the  cases 
cited  the  questions  before  the  court  involved  a  construction  of  sec. 
49,  chap.  79,  Rev.  Stat,  of  1874,  which  requires  all  demands  which 
do  not  exceed  $200  to  be  consolidated  in  actions  before  justices  of 
the  peace.  What  may  have  been  said  in  such  cases  can  have  no 
bearing  here.  The  note  upon  which  this  action  was  brought  pro- 
vided that  the  interest  should  be  paid  semi-annually,  while  the 
principal  debt  became  due  in  one  year  from  the  date  thereof.  It 
is  but  reasonable  to  presume,  from  the  nature  of  the  transaction, 
that  it  was  contemplated  by  the  parties,  although  the  note  was  by 
its  terms  due  in  one  year,  that  it  should  run  for  a  longer  term,  but 
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that  the  mterest  should  be  paid  every  six  months.  Under  such 
circumstances  it  would  be  manifestly  unjust  to  hold  that  a  judg- 
ment for  the  interest  after  the  maturity  of  the  note  would  bar  a 
recovery  of  the  principal^  and  we  are  unable  to  sanction  authorities 
which  estabb'sh  such  a  rule.  If  a  separate  action  may  be  main- 
tained upon  each  one  of  several  notes  which  grow  out  of  a  single 
contract,  upon  the  same  principle  and  for  the  same  reason  a  note 
containing  a  promise  to  pay  interest  at  one  time  and  the  principal 
debt  at  another,  may  be  the  foundation  of  one  action  to  recover  the 
interest,  and  another  to  recover  the  principal. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and  the 

cause  remanded. 

Judgmmit  reversed. 
ScHOLFiELD,  J.,  took  no  part 


First  National  Bakk  of  Flora  v.  Burkett. 

(101  m.  an.) 

Statute  —  comtructian  —  "  malM*. 

The  defendant  shipped  hogs,  taking  a  bill  of  lading,  got  a  diaoonnt  of  his  draft 
on  the  oonaignee  with  the  bill  of  lading  as  collateral  secaritj,  and  afterward, 
and  before  the  presentation  of  the  draft,  collected  pay  for  the  hogs  from  the 
consignee.  The  lender  recovered  jadgmeot  against  him  on  an  allegation  of 
fraad,  and  he  was  imprisoned  under  it.  /Teid,  that  *' malice"  was  the  "  gist 
of  the  action,"  within  the  meaning  of  the  statute  of  civil  imprisonment. 

PETITION  for  discharge  from  imprisonment.      The  opinion 
states  the  case.     The  defendant  was  discharged  below. 

Rufvs  Vope,  for  appellant. 

Walker,  J.  It  appears  that  appellee  shipped  by  rail  to  Cincin- 
nati, Ohio,  sixty-five  head  of  hogs.  He  consigned  them  to  Green, 
Huddleson  &  Go.  for  sale,  taking  a  bill  of  lading  from  the  railroad 
company.  He  applied  to  the  First  National  Bank  of  Flora  for  a 
loan  of  $400.  He  drew  a  sight  draft  for  that  sum  on  Green,  Hud- 
dleson &  Co.,  and  pledged  the  bill  of  lading,  subject  to  charges,  for 
its  payment,  and  attached  it  to  the  draft.  The  hogs  were  received 
and  sold,  realizing  $425,  but  before  the  draft  was  presented,  ap- 
pellee collected  that  and  all  other  money  he  had  in  the  handd  ol 
Vol.  XL  — 27 
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that  firm.  When  the  draft  was  presented  for  the  want  of  funds 
in  the  hands  of  the  drawees  it  was  protested  for  non-payment.  The 
bank  thereupon  brought  case,  and  on'  trial  recovered  a  judgment 
against  appellee  for  the  sum  of  $401.38,  which  has  not  been  paid  or 
satisfied.  Fraud  was  averred  in  the  declaration  as  the  ground  of 
action. 

Afterward,  the  judgment  remaining  unpaid,  plaintiff  sued  out  s 
capias  ad  satisfaciendum,  and  under  it  defendant  was  imprisoned* 
He  thereupon  filed  a  petition  to  the  County  Court  for  a  discharge, 
on  the  ground  that  he  was  illegally  committed.  The  bank 
answered,  setting  out  the  proceedings  in  full  in  the  suit  in  which 
it  had  recovered  the  judgment,  but  the  County  Court  sustained  a  de- 
murrer to  the  answer,  and  discharged  defendant.  The  bank  ap- 
pealed to  the  Circuit  Court,  where  the  judgment  was  afHrmed.  The 
bank  thereupon  appealed  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict, where  the  judgment  of  the  Circuit  Court  was  affirmed,  and  the 
case  is  brought  to  this  court  on  a  certificate  that  the  case  involves  a 
question  of  law  which  is  required  to  be  passed  on  by  this  court. 

The  assignment  of  errors  questions  the  correctness  of  the  con- 
struction given  by  the  Appellate  Court  to  the  second  section  of 
chapter  TZ,  in  relation  to  insolvent  debtors.  It  pro\ides,  that 
'^  when  any  person  is  arrested  or  imprisoned  upon  any  process  issued 
for  the  purpose  of  holding  such  person  to  bail  upon  any  indebtedness, 
or  in  any  civil  action  wherein  malice  is  not  the  gist  of  the  action, 
or  when  any  debtor  is  surrendered  or  committed  to  custody  by  his 
bail  in  any  such  action,  or  is  arrested  or  imprisoned  upon  execution 
in  any  such  action,  such  person  may  be  released  from  such  arrest 
or  imprisonment  by  complying  with  the  provisions  of  this  act." 
No  question  as  to  such  compliance  is  raised  on  this  record,  it  being 
contended  that  under  the  facts  disclosed  appellee  was  not  entitled 
to  a  release,  —  that  the  gist  of  the  action  in  which  judgment  waa 
recovered  was  malice. 

This  court  had  occasion,  in  the  case  of  People  v.  Greer,  43  111. 
213,  to  give  a  construction  to  this  clause  of  the  section.  It  was  there 
said,  that  the  intention  was  to  release  all  persons  confined  on  civil 
process,  by  their  compliance  with  the  requirements  of  the  statute, 
although  the  cause  was  founded  in  tort,  unless  the  tort  was  mali- 
cious, or  what  amounts  to  the  same  thing,  where  the  tort  originated 
in  malice  or  where  malice  was  the  gist  of  the  action.  What  then 
is  malice  ? 
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In  the  case  of  Harpham  y.  Whitney,  77  111.  32,  the  case  of  JUit- 
aJieU  T.  Jenkifis,  5  B.  &  Ad.  594,  was  referred  to  as  defining  malice. 
It  was  there  said  by  Pabkb,  J.,  ^Hhat  the  term  'malice'  in  this 
form  of  action  is  not  to  be  considered  in  the  sense  of  spite  or 
hatred  against  an  individualy  bat  of  malus  animus^  and  as  denoting 
that  the  party  is  actuated  by  improper  and  indirect  motives.^'' 
That  definition  was  applied  in  a  case  of  malicions  prosecution.  The 
term  has  been  defined  :  ^^  A  formed  design  of  doing  mischief  to 
another,"  —  ''a  wicked  intention  to  do  an  injury  to  another.'* 
Thus,  the  forsaking  of  a  husband  or  wife  of  the  other,  without  suf- 
ficient cause,  is  said  to  be  a  malicious  abandonment.  MaliciouB 
mischief  is  the  wanton  or  reckless  destruction  of  or  injury  to  prop- 
erty. It  in  some  cases  implies  a  wrong  inflicted  on  another  with 
an  evil  intent  or  purpose,  and  this  is  the  sense  in  which  it  is  em- 
ployed in  this  statute.  It  requires  the  intentional  perpetration  of 
an  injury  or  wrong  on  another.  The  wrong  and  intention  to  com- 
mit the  injury  are  necessary  to  deprive  the  party  of  the  right  to  a 
discharge  from  arrest  or  imprisonment.  In  this  case  there  was  an 
intentional  wrong,  little  if  any  thing  short  of  a  criminal  act,  and  it 
was  malicious,  in  the  statutory  sense. 

Being  malicious,  was  it  the  gist  of  the  action?  The  gist  is  defined 
to  be  the  cause  for  which  an  action  will  lie,  —  the  ground  or  foun- 
dation of  a  suit,  without  which  it  would  not  be  maintainable,  — 
the  essential  ground  or  object  of  a  suit,  and  without  which  there- 
is  not  a  cause  of  action.  In  this  case  an  action  on  the  case  could 
not  have  been  maintained  had  not  the  defendant  wrongfully  and 
dishonestly  drawn  the  money  for  which  the  hogs  were  sold,  and  for 
which  he  had  given  a  draft  to  the  bank  on  Green,  Huddleson  &  Co.,. 
and  for  which  draft  the  bank  paid  him.  This  fraud  was  of  the  es- 
sence or  foundation  of  the  action,  and  in  the  statutory  sense  it  wa» 
both  wicked  and  malicious. 

We  are  therefore  of  opinion  that  the  County  Court  erred  in  dis- 
charging appellee  from  the  arrest 'and  imprisonment,  and  it  waa 
error  in  the  Circuit  and  Appellate  Courts  to  affirm  the  judgment,, 
and  the  judgment  of  the  latter  court  must  be  reversed,  and  the 

cause  remanded. 

Judgment  reversed. 
Scott,  J.,  dissented. 
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Btabs  y.  Spenceb. 

(101  m.  489.) 

A  father  exeeated  and  acknowledged  a  deed  to  his  two  minor  sons,  bat  retained 
it  through  his  life-time,  and  refused  to  record  it,  becanee  recording  it  would 
put  the  title  bejond  his  power,  and  subeeqaently  declared  his  intention  to 
seU  the  land  if  he  could  get  a  certain  price,  and  offered  it  at  that  price. 
HM,  invalid  for  want  of  deliyery.    (See  note,  p.  217.) 

BILL  to  set  aside  partition.     The  opinion  states  the  facts.    The 
plaintiff ^had  judgment  below. 

Barr  S  Lemmoy  and  0.  W.  Smith,  for  plaintiffs  in  error. 

Andrew  D.  Duffy  for  defendants  in  error. 

Walker,  J.  It  appears  that  one  Thomas  Whitson,  of  Jackson 
county,  in  this  State,  was,  in  his  life-time,  the  owner  of  one  hundred 
and  seventy-four  acres  of  land,  situated  in  that  county  ;  that  the 
land  was  improved,  and  he  resided  on  the  same  many  years  blefore 
his  death.  He  was  twice  married,  and  was  the  father  of  eleven 
children,  nine  by  the  firet  and  two  by  the  latter  wife.  He  survived 
both,  and  the  children  by  the  first  wife,  being  grown,  had  left  him, 
and  remained  on  the  farm  with  complainants,  the  two  children  by 
the  latter  wife.  They  were  minors,  the  one  eight  and  the  other  ten 
years  of  age.  He  made,  executed  and  acknowledged  a  deed  con- 
veying this  land  to  them.  The  deed  was  made  in  July,  1864,  but 
was  never  delivered  to  the  grantees,  or  to  any  j^rson  for  them,  nor 
was  it  recorded,  nor  did  it  ever  pass  out  of  the  possession  of  the 
grantor  or  from  under  his  control.  At  the  time  he  made  it  he  took 
it,  after  acknowledging  it,  to  his  house,  and  placed  it  in  a  drawer  of 
a  bureau  with  other  papers,  where  it  remained  till  the  time  of  his 
death.  He  went  to  Worthen,  a  justice  of  the  peace  of  Jackson 
county,  and  said  to  him  he  wished  to  convey  these  lands  to  his  two 
minor  daughters.  He  said  to  Worthen  :  *'  You  know^  that  I  have 
given  to  my  children  by  a  former  wife,  that  are  grown  and  have 
left  me,  a  good  farm.  These  little  ones  have  yet  to  be  raised.  I 
think  it  nothing  but  right  that  they  should  be  provided  for,  mak* 
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ing  it  equal  with  the  others. "  The  deed  was  made  andacknowledged 
at  the  time  this  conyersation  occurred. 

Subsequently,  Worthen,  in  a  conversation  with  Whitson,  sug- 
gested to  him  that  he  should  have  the  deed  delivered  and  recorded^ 
Whitson  replied,  that  he,  being  the  natural  guardian, —  the  father' 
of  the  children, —  was  the  proper  person  to  hold  it ;  and  with  regard 
to  recording  it,  he  had  an  objection  to  its  being  recorded  at  that 
time,  because  if  he  could  sell  the  land  for  $6,000  he  would  divide 
the  proceeds  between  the  two  children,  but  if  the  deed  was  on 
record  he  could  not  sell  it,  because  of  the  deed  being  recorded ;  nor 
could  the  girls  sell  it,  because  they  were  minors.  If  the  deed  re- 
mained there  unrecorded  at  his  death,  it  would  show  his  intention, 
—  what  he  would  do, —  and  right  would  be  done.  Whitson  said, 
in  conversation  with  Worthen's  wife,  that  in  value  more  was  given  to^  • 
these  two  children  than  to  the  others  ;  but  he  considered  the  matter- 
in  the  light  of  the  fact  that  the  older  children  were  raised,  and/ 
'^  doing  for  themselves, '^  but  these  two  were  to  be  raised,  and  added, 
he  did  not  expect  to  live  to  raise  them.  He  but  a  short  time  before 
his  death  offered  to  sell  the  land,  and  on  several  occasions  called 
it  his.  Letters  of  administration  were  granted  to  Benj.  B.  Whitson, 
who  took  possession  of  the  personal  effects  of  deceased,  and  closed 
up  and  settled  the  affairs  of  the  estate.  Complainants  charge  that 
the  administrator  obtained  possession  of  the  deed,  and  destroyed  or 
suppressed  it,  and  there  is  some  evidence  that  the  deed  came  to  his 
hands  after  the  death  of  his  father ;  but  he  denies  it  in  his  sworn 
answer  and  deposition,  and  denies  ever  having  seen  it,  or  of  hav- 
ing any  knowledge  that  it  ever  existed. 

Izir  Byars,  one  of  the  sons-in-law  of  Thomas,  after  the  death  of 
the  latter,  purchased  of  a  number  of  the  heirs  their  claims  to  or 
interest  in  the  property,  representing  nearly  one-half.  He  there- 
upon filed  a  bill  against  the  heirs  who  had  not  sold,  for  a  partition. 
On  the  hearing  the  court  appointed  commissioners  to  make  partition, 
but  they  reported  that  the  land  was  not  susceptible  of  division  with- 
out manifest  injury  to  the  parties  in  interest.  The  court  approved 
the  report,  and  thereupon  decreed  the  sale  of  the  land,  and  decreed 
that  the  master  in  chancery  make  the  sale,  after  specified  notice, 
etc.  The  sale  was  made  to  the  Mount  Carbon  Coal  and  Railroad 
Company,  now  the  Grand  Tower  Mining,  Manufacturing  and 
Transportation  Company,  for  the  sum  of  $7,852.95,  which  was  dis- 
tributed and  paid  to  the  several  parties  to  the  bill,  according  to 
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their  iutex'ests  as  found  by  the  court,  the  complainants  receiying 
their  share,  under  the  order  of  the  court. 

In  the  view  we  take  of  the  case  these  are  the  material  &cts. 
Other  facts  are  averred,  and  evidence  was  heard  on  them,  but  we 
regard  them  immaterial  to  the  decision  of  the  case.  The  bill  prayed 
that  the  title  of  complainants  might  be  established  and  confirmed  ; 
that  the  proceedings  for  partition  might  be  set  aside  as  void,  and 
that  all  deeds  from  the  heirs  to  Izir  Byars  be  held  and  declared 
Toid  as  to  them.  On  a  hearing  the  Circuit  Court  decreed  the  relief 
asked,  and  the  defendants  below  bring  the  record  to  this  court  on 
error,  and  urge  a  reversal. 

The  first  question  we  propose  to  consider  is,  whether  the  deed 
executed  by  Thomas  Whitson  ever  became  operative  to  pass  the 
•title  to  the  grantees  named  in  the  deed  —  whether  there  was  such 
^a  delivery  as  passed  the  title  to  the  land  from  him  to  them.  It  is 
•conceded  that  to  have  that  effect  there  must  have  been  a  delivery. 
On  the  one  side  it  is  claimed  there  was,  and  on  the  other  it  is 
insisted  there  was  no  delivery.  The  question  as  to  what  acts  are 
Jificessary  to  constitute  a  sufficient  delivery  to  render  a  deed  opera- 
tive, and  to  pass  the  title  to  the  land,  has  been  the  subject  of  much 
discussion  in  this  court.  It  is  held  that  a  delivery  is  essential  to 
render  a  deed  operative,  and  it  does  not  take  effect  until  it  is 
delivered.  Skinner  v.  Baker,  79  111.  496;  Blake  v.  Fa«hy  44  id. 
302.  It  may  be  delivered  to  the  grantee  or  to  his  agent.  Nor  is 
any  particular  form  or  ceremony  necessary  to  constitute  a  sufficient 
delivery.  It  may  be  by  acts  or  words,  or  both,  or  by  one  without 
the  other;  but  what  is  said  or  done  must  clearly  manifest  the 
intention  of  the  grantor  and  of  the  grantee,  that  the  deed  shall  at 
once  become  operative  to  pass  the  title  to  the  land  conveyed,  and 
that  the  grantor  loses  all  control  over  it.  Bryan  v.  Washy  2  6ilm. 
S57.  It  luis  been  held  that  where  a  deed  is  executed  and  delivered 
to  even  a  stranger,  to  be  delivered  to  the  grantee,  without  con- 
ditions, it  will  be  a  sufficient  delivery  to  pass  the  title.  Raweon  v. 
FoXy  65  111.  200.  But  the  execution  of  a  deed,  and  having  it 
placed  on  record,  without  the  knowledge  of  the  grantee,  is  not  a 
delivery.  Kingsbury  v.  Burnside,  58  111.  310;  Krebaum  v.  Cordellj 
€3  id.  23.  But  in  such  a  case  the  subsequent  assent  of  the  grantee 
will  be  sufficient.     Dale  v.  Lincoln,  62  111.  22. 

In  GunneU  v.  Cockerill,  79  111.  79,  it  was  held  that  any  act 
which  clearly  manifests  an  intention  of  the  grantor,  and  the  per- 
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son  to  whom  it  is  deliyered  that  the  deed  shall  presently  take  effect 
^uid  hecome  operatiye,  and  the  grantor  loses  all  control  over  it,  is  a 
sufficient  delivery.  In  all  cases  the  intention  of  the  grantor  to  part 
with  its  possession  and  control  enters  largely  into  the  question  of 
delivery.  When  the  facts  show  that  the  grantor  did  not  intend  to 
lose  control  of  the  deed,  and  still  continues  to  have  power  over  the 
title  without  the  consent  of  the  grantee,  there  is  not  such  a  delivery 
as  the  law  requires  to  render  it  a  deed,  and  it  cannot  pass  title.  In 
this  case  Thomas  Whitson,  so  far  from  manifesting  such  an  inten- 
tion, on  the  contrary  retained  the  deed,  and  declined  to  have  it 
recorded,  on  the  express  ground  that  he  would  thereby  place  the 
title  beyond  his  power  to  control  it.  He  also  expressed  the  inten- 
tion, after  he  had  made  and  acknowledged  it,  to  sell  the  land,  if  he 
could  do  so,  at  $6,000,  and  in  pursuance  of  that  intention  he  did 
offer  to  sell  it.  Instead  of  his  doing  or  saying  any  thing  indicating 
an  intention  to  deliver  the  deed,  his  declarations  and  acts  clearly 
prove  that  he  did  not  intend  to  deliver  the  deed,  or  place  the  title 
in  the  grantees.  Under  none  of  the  cases  referred  to  can  it  be  held 
there  was  a  delivery,  but  they  aU  hold  there  could  not,  under  the 
&cts  of  this  case,  have  been  a  delivery,  and  there  being  no  delivery, 
the  complainants  took  no  title  under  the  deed. 

It  is  however  insisted  by  defendants  in  error  that  the  case  of 
Dale  V.  Lincoln,  supra,  is  in  fact  and  principle  so  nearly  like  this 
that  it  requires  an  affirmance.  There  is  a  broad  distinction  between 
that  and  this  case.  There  the  grantor  had  the  deed  recorded,  and 
all  of  his  acts  showed  he  intended  the  title  to  pass  to  the  grantee; 
nor  did  he  do  or  say  any  thing  that  showed  an  intention  to  retain 
any  control  over  it  while  he  was  in  the  army.  Again,  it  was  a 
delivery  in  escrow,  and  he  directed  that  it  should  take  effect  on  his 
death,  if  he  should  die  in  the  army.  The  grantee  having  sold  the 
land  after  the  death  of  the  grantor  in  the  army,  it  was  by  a  major- 
ity of  the  court  held  there  was  a  sufficient  delivery  to  pass  the 
title,  in  equity,  the  grantee  being  his  wife.  Here  the  deed  was  not 
recorded,  and  was  not,  for  the  express  purpose  of  retaining  the- 
power  to  control  it  by  the  grantor. 

The  case  of  Reed  v.  Douthit,  62  HI.  348,  is  referred  to  as 
announcing  rules  that  govern  this  case.  In  that  case  a  father 
signed,  sealed  and  acknowledged  a  deed  to  his  minor  son,  saying 
he  intended  it  as  a  provision  for  the  son.  He  spoke  of  the  land  as 
his  son^s,  who  rented  a  portion  of  the  land  in  the  life-time  of  the 
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father,  and  exercised  other  acts  of  ownership  over  the  land,  and 
had  the  deed  recorded  after  the  death  of  his  father,  and  had  pos- 
session of  the  deed,  and  this  was  held  to  be  eyidence  of  the  deliyer; 
of  the  deed,  and  cast  the  onus  of  preying  a  want  of  deliver;  on  the 
parties  questioning  the  grantee's  title.  There  was  no  direct  proof 
of  a  delivery  of  the  deed,  but  the  grantee  had  possession  of  it  after 
his  father's  death.  Those  claiming  to  be  tenants  in  common 
insisted  that  he  was  required  to  prove  a  delivery  by  specific  evi- 
dence, but  it  was  held  that  a  delivery  would  be  presumed  under 
the  circumstances  appearing  in  evidence.  But  in  this  case  there 
is  evidence  that  the  deed  was  not  delivered,  nor  was  it  intended  to 
be  delivered.     This  fact  clearly  distinguishes  this  from  that  case. 

Defendants  in  error  refer  to  Stinson  v.  Anderson,  96  111.  373.  In 
that  case  the  father  made  and  acknowledged  a  deed  to  his  three 
minor  children,  and  left  it  with  the  justice  of  the  peace  before 
whom  it  was  acknowledged,  requesting  him  to  keep  it  for  the 
grantor,  saying,  if  he  wanted  it  he  would  call  for  it,  but  if  he  died 
that  he  deliver  it  to  the  grantees.  The  grantor  afterward  mort- 
gaged the  same  land  to  a  third  party,  and  it  was  held  there  was  not 
a  delivery  to  pass  the  title.  There,  as  here,  the  grantor  retained 
control  over  the  deed,  and  it  was  held  there  was  no  delivery,  and 
no  title  passed.  In  this  case  it  clearly  appears  that  it  was  the 
intention  of  Thomas  Whitson  to  provide  for  these  minor  children 
by  giving  them  this  land,  or  its  proceeds,  but  he  failed  to  do  so  by 
omitting  the  observance  of  essential  requirements  of  the  law  to 
effectuate  the  purpose.  He  seemed  to  rely  on  the  sense  of  justice 
of  his  children  by  his  first  wife,  and  their  supposed  respect  for  his 
wishes,  to  fulfill  and  carry  them  into  effect.  He  said  to  Worthen, 
if  the  deed  remained  there  unrecorded  at  his  death,  it  would  show 
his  intention  as  to  what  he  would  do,  and  right  would  be  done. 
But  he  misplaced  his  confidence,  s&  his  children  by  the  former 
marriage  have  failed  to  carry  out  his  manifest  intention.  His  inten- 
tion is  clear,  but  he  failed  to  execute  it.  Complainants  therefore 
took  nothing  under  this  deed,  but  simply  by  his  death  inherit  in 
common  with  the  other  heirs. 

[Minor  consideration  omitted.] 

The  decree  of  the  court  below  is  reversed,  and  the  cause  re* 
manded. 

Decree  reversed. 

MuLKBT,  J.,  took  no  part. 
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Van  WW  tarn  RBPOBsm.— See  Union  UuL  Im.  Co,  y.  CampbeU,  96  III.  987 :  ■.  c,  86  Am. 
Sep.  106  ;  CampbeU  ▼.  Kvhn,  poaL  In  Parker  r.  Pairktr,  66  Iowa,  Ul,  a  grantor,  In- 
tondin^  to  defiraod  his  creditors,  deeded  to  another,  who  executed  a  deed  back  to  the 
grantor*e  wife,  and  delivered  it  to  the  husband.  The  husband  did  not  deUver  it,  and  the 
wife  did  not  know  of  Its  ezeoatkNi,  but  it  came  into  her  posseasksn  aome  months  afterward. 
JfeldavaMd  dettvery. 

nie  attthotitlea  are  reviewed  in  the  recent  case  of  Jonu  v.  8ujay9e,  42  N.  J.  879,  as  fol- 
lows: 

**  The  leading  case  is  Gomons  v.  KnighUb  &  A  C  671,  in  which  after  a  full  discussion  of 
the  authorities,  the  court  held  that  dell veiyto  a  third  person  for  the  use  of  the  par^  in  whose 
favor  the  deed  is  executed,  where  the  grantor  parts  with  all  control  over  the  deed,  makea 
the  deed  effectual  from  the  instant  of  such  delivery,  although  the  penan  to  whom  the 
deed  Is  so  delivered  be  not  the  sgent  of  the  party  for  whose  benefit  the  deed  is  made. 

'* In  ZenoM  V.  Wiekham,  106  E.  C.  L.  Bep.  881,  reviewed  in  the  Exchequer  Chamber  (106 
E.  C.  L.  Bep.  436),  and  ultimately  decided  in  the  House  of  Lords  (106  E.  C.  L.  Bep.  861), 
tt  i^ipears  that  the  elrcamstanoes  which  go  to  make  out  a  delivery  are  to  be  treated  as  in- 
dicatlons  of  intention,  and  that  the  fact  of  delivery  resolves  itself  into  a  qfuestlon  of  In- 
tention. Mr.  Justice  Blackburx  said  that  *  as  soon  as  there  are  acts  or  words  sufficient  to- 
show  that  it  Is  Intended  by  the  party  to  be  executed  as  his  deed  presently  binding  on  him, 
U  Is  sufficient  The  most  apt  and  expressive  mode  of  indicating  such  an  intention  Is  to 
hand  It  over,  saying,  *  I  deliver  this  as  my  deed,'  but  any  other  words  or  acts  that  suffi- 
ciently show  that  it  was  intended  to  be  finally  executed  will  do  as  well.  And  It  is  clear  on 
the  authorities  as  well  as  the  reason  of  the  thing,  that  the  deed  is  binding  on  the  obligor 
before  It  comes  Into  the  custody  of  the  obUgeOi  nay,  before  he  even  knows  of  it ;  though 
of  course  if  he  has  not  previouly  assented  to  the  making  of  the  deed,  the  obligee  may  re- 
fuse it.* 

"  In  Oamtnu  v.  JTniflrlU,  Justice  Batlbt  said :  *  There  could  be  no  question  but  that 
delivery  to  a  third  person  for  the  use  of  the  party  in  whose  favor  the  deed^is  made,  where 
the  grantor  parts  with  all  control  over  the  deed,  makes  the  deed  effectual  from  the  In- 
stent  of  such  d^veiy ;  the  law  will  presume,  if  nothing  appears  to  the  contrary,  that  a 
man  accepts  what  Is  for  his  benefit.* 

**That  such  is  the  presumption  in  the  English  law,  until  It  is  rebutted  by  proof  of  refussl 
to  accept,  will  be  found  by  an  examination  of  the  authorities  referred  to  in  the  cases  cited. 

**  In  this  country  there  is  some  diversity  of  view  upon  the  question  whether  delivery 
takes  effect  until  an  actual  acceptance  by  the  grantee. 

"In  Church  v.  OUmait,  16  Wend.  666;  80  Am.  Dec.  8S,  Chief  Justice  Savagb,  after 
reviewfngthe  eariier  New  York  cases,  said  that  if  the  deliveiy  to  the  third  person  be  abso- 
lute, the  grantor  not  reserring  any  future  control  over  the  deed,  the  estate  passes;  the 
assent  of  the  grantee  to  accept  the  conveyance  being  presumed  from  the  fact  that  it  is 
beneficial  to  him.  The  same  rule  is  recognised  In  Ertiai  v.  Reed,  40  Barb.  867,  and  In 
Brown  v.  Austen^  85  Id.  848,  where  the  English  cases  are  cited  with  approbation. 

'*  In  8  Washb.  on  Keal  Prop.  681,  the  author  says  that  *  the  better  opinion  seems  to  be 
that  no  deed  can  lake  effect  as  having  been  hona  fide  delivered  until  such  act  of  delivery 
has  been  assented  to  by  the  grantee.* 

**  An  examination  d  the  cases  cited  will  show  that  most  of  them  do  not  support  the 
text 

**  In  Havnard  v.  Maynard,  10  Mass.  458;  6  Am.  Dec.  146,  the  facts  testified  to  show  that 
the  grantor  intended  to  keep  control  over  the  deed  until  he  was  more  determined  on  the 
subject,  and  that  case  was  put  upon  the  ground  that  he  retained  authority  over  it. 

"In  Jctekwn  v.  Durdap,  1  Johns.  Cas  114;  1  Am.  Dec.  100,  the  grantor  executed  the 
deed,  and  was  to  retain  it  untfl  the  consideration  money  was  paid. 

"  In  Stephens  v.  BufaHo  and  New  York  R.  R,  90  Barb.  888,  it  was  rightly  held  that 
there  was  no  deliveiy  without  an  acceptance  1^  the  grantee,  for  in  that  case  it  appeared 
that  the  instrument  was  placed  in  the  hands  of  a  third  person  to  be  offered  to  the  grantee, 
and  be  did  not  accept  it. 

**  Justice  KxBi4>,  in  Townge  v.  QuiXbeau^  8  WaD.  686,  said,  *  that  to  constitute  delivery  of 
a  deed  the  grantor  must,  as  agenersl  thing,  part  with  the  possession  of  it,  or  at  least  with 
the  i|^  to  retain  posseasimn.    Upon  a  question  of  deliveiy,  its  regtstryi  if  by  him,  ie 
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entitled  to  great  consideratioD,  and  might,  perbape,  in  the  absenoe  of  opposing  e?ldeiioO| 
justify  a  presumption  of  deUvery.* 

''  The  law  is  clearly  stated  by  Chief  Justice  Qibsoh  in  Hannah  ▼.  Sifoniert  8  Watts,  U, 
where  he  says  that '  the  rule  to  be  extracted  from  the  authorities  is,  that  a  delivery  to  a 
third  person  for  the  preeent  use  of  the  grantee  makes  the  instrument  a  present  deed ;  but 
that  a  delivery  to  his  use  when  he  shall  perform  a  condition  makes  not  a  present  deed,  and 
the  grant  may  be  frustrated  by  his  refusal  to  perform  It ;  and  that  a  bare  delivery  to  a 
stranger,  without  words  of  direction  to  deliver  over  to  the  grantee  either  absolately  or 
conditionally.  Is  merely  void.*  '* 


Fifth  National  Bakk  v.  Village  of  Hyde  Park. 

(101  lU.  Mft.) 

Bank  —  depodt  in  trti9t  —  notice* 

A  village  treaaurer  borrowed  money  of  a  bank  on  his  own  note,  with  hlfl  onn 
flecurities  as  collateral,  profeesing  to  make  the  loan  for  the  Tillage,  and  to 
anticipate  the  collection  of  taxes,  and  the  money  was  deposited  in  the  bank 
to  his  credit  as  treaaarer.  Most  of  the  fund  was  paid  out  upon  the  yillage 
warrants,  and  the  treasurer,  after  the  tax  money  came  in,  drew  his  check 
upon  the  f  and  to  pay  the  note  and  redeem  the  collaterals.  SUd  valid  as 
against  the  village,  although  the  treasarer  proved  a  defaulter. 

SUIT  to  hold  defendant  as  trustee.      The  head-note  and  opinion 
state  the  case  sufficiently.    The  plaintiff  had  judgment  below. 

Lyman  TrumbuU,  Charles  Hitchcock^  and  Melville  W.  Fuller ^  for 
appellant. 

Leamifig  <§  Thampion,  Charlee  H,  Wood,  and  L,  D.  Oondee,  for 

appellee. 

Dickey^  J.  It  is  conceded  that  no  one  had  the  slightest  sus- 
picion that  Waldron  was  a  defaulter  until  some  time  in  ISTS,  and 
about  the  first  of  May  of  that  year.  There  is  nothing  in  the  proofs 
tending  to  show  that  any  of  the  officers  of  the  bank  had  any  sus- 
picion that  Waldron  was  or  had  at  any  time  been  applying  the 
moneys  of  tha  village  to  the  payment  of  any  claim  or  demand 
which  (as  between  him  and  the  village)  he  was  in  duty  bound  to 
pay  from  his  own  personal  funds. 

It  is  insisted  by  counsel  for  the  village  of  Hyde  Park  that  the 
several  loans  made  of  this  bank  by  Waldron  in  his  own  name  and 
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upon  his  own  notes,  or  the  notes  of  other  private  persons,  were 
mere  private  debts  and  not  debts  for  which  the  village  was  liable, 
and  inasmuch  as  the  bank  officers  knew  that  the  payment  of  these 
loans  was  made  from  funds  known  by  them  to  be  the  funds  of  the 
Tillage,  they  insist  that  such  payment  was  known  to  them  to  be  a 
misappropriation  of  the  trust  funds.  The  learned  judge  of  the 
Circuit  Court  took  this  view  of  the  matter  in  so  far  as  concerns 
payments  made  after  the  account  was  kept  in  the  name  of  ''A.  D. 
Waldron,  Treasurer."  He  held  otherwise,  however,  so  far  as  re- 
gards payments  made  out  of  the  account  kept  in  the  name  of  '^  A. 
D.  Waldron."  In  Morse  on  Banks  and  Banking,  37,  it  is  said  in 
general  terms:  **  If  a  depositor  seeks  to  pay  his  own  debt  to  the 
banker  by  an  appropriation  of  the  funds  to  his  credit  in  a  fiduciary 
capacity,  then  the  banker  is  affected,  with  knowledge  of  the  unlaw- 
ful character  of  the  appropriation  and  will  be  compelled  to  refund." 
It  seems  plain  however  that  unless  the  debt  to  which  the  funds  are 
thas  applied  be  such  that  the  officers  of  the  bank  are  aware  that 
the  same  is  really  and  in  tmth  ''his  own  debt,''  knowledge  of  the 
unlawful  character  of  the  appropriation  cannot  be  imputed  to  the 
bank. 

To  charge  a  stranger  to  a  trust  fund  as  a  trustee,  by  reason  of 
participation  in  a  misapplication  of  the  fund,  upon  the  ground  that 
the  fund  was  used  in  payment  of  a  private  debt  of  the  original 
trustee,  it  is  necessary  to  show  not  only  that  the  party  sought  to  be 
charged  was  aware  that  the  fund  was  a  trust  fund,  but  also  that  he 
was  aware  that  the  debt  to  the  payment  of  which  it  was  applied 
was  at  the  time  of  such  application  in  fact  a  private  debt  —  a  debt 
of  such  character  that  the  fund  in  question  could  not  lawfully  be 
applied  in  payment  thereof. 

In  Keane  v.  RobartSy  4  Madd.  357,  it  is  well  stated  as  the  re- 
sult of  the  authorities  at  that  time  (1819),  that  ''  every  person  who 
acquires  personal  assets  by  a  breach  of  trust  *  *  *  is  responsi- 
ble to  those  who  are  entitled  to  the  fund,  if  he  is  a  party  to  the 
breach  of  trust."  And  again  :  ''  Generally  speaking  he  does  be- 
come a  party  to  the  breach  of  trust  by  buying  or  receiving  in 
pledge  any  part  of  the  personal  assets,  not  for  money  advanced  at 
the  time  but  in  satisfaction  of  his  private  debt,  because  this  sale 
or  pledge  is  prima  facie  Inconsistent  with  the  duty  of  an  executor." 
This  implies  that  the  debt  in  satisfactioii  of  which  the  property  is 
taken  is  of  such  character  that  it  is  known  to  be  a  private  debt,  for 
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it  is  elsewhere  declared  that  the  party  so  receiving  the  tmst  fund 
musty  to  become  chargeable,  have  been  guilty  of  '^  fraud,  collusion 
or  gross  negligence."  In  the  same  case  the  yice-chancellor  says  : 
''  If  a  party  dealing  with  an  executor  for  the  personal  assets  payB 
his  money  to  the  executor  so  that  it  may  be  applied  to  the  purposes 
of  the  will,  he  is  not  responsible  for  the  executor's  misapplication 
of  it;  but  if  in  dealing  with  the  executor  he  does  in  truth  pay  hia 
money  for  the  private  purposes  of  the  executor,  he  is  equally 
a  party  to  the  breach  of  trust,  whether  he  applies  his  money  to  the 
private  debt  of  the  executor  or  to  the  private  trade  of  the  executor, 
and  this  because  he  knows  that  the  object  to  which  the  money  is 
applied  is  not  an  object  to  which  it  may  be  lawfully  applied." 

In  Field  Y.  Schieffeliny  7  Johns.  Ch.  150;  11  Am.  Dec.  441,  Chan- 
cellor Kent  says,  in  substance,  that  to  charge  a  third  party  with 
participation  in  the  misapplication  of  trust  funds  by  a  trustee,  the 
proof  must  '^  justify  the  conclusion  of  a  breach  of  tmst,  in  which 
the  party  to  be  charged  knowingly  partook."  That  was  the  case  of 
a  guardian,  and  Kent,  after  a  review  of  all  the  then  cases,  says  they 
all  agree  that  a  party  dealing  with  an  executor  is  safe  if  he  is  no 
party  to  his  fraud,  and  has  no  knowledge  or  proof  that  he  intended 
to  misapply  the  proceeds,  and  was  not  in  fact  by  the  very  transac- 
tion applying  them  to  the  extinguishment  of  his  own  private  debt. 
This  necessarily  refers  to  a  debt  known  to  be  his  own  debt,  to 
which  the  fund  could  not  be  properly  applied. 

We  have  examined  with  care  all  the  cases  referred  to  by  counsel 
for  appellee,  and  many  others,  where  a  party  receiving  trust  funds 
in  payment  of  a  private  debt  to  himself  has  been  held  chargeable  as 
a  trustee,  and  we  find  no  case  among  them  where  the  party  so 
charged  was  not  aware,  at  the  time  of  receiving  such  trust  funds, 
that  the  debt  to  which  it  was  applied  was  a  debt  to  the  payment  of 
which  the  trustee  could  not  lawfully  apply  the  trust  fund.  The 
receipt  of  such  money,  under  such  circumstances,  is  a  plain  fraud. 

Let  us  consider  a  moment  the  character  of  these  debts,  which  in 
this  case  are  called  private  debts.  The  debt  for  the  loan  of  $52,000, 
made  on  June  11,  1877,  may  be  taken  as  an  example.  Waldron 
called  at  the  bank,  saying  he  wished  to  borrow  a  given  sum  of 
money  for  the  use  of  the  village  of  which  he  was  treasurer,  to  pay 
warrants  in  anticipation  of  the  collection  of  taxes.  The  money 
was,  upon  that  statement,  lent  to  him  upon  his  own  personal  note, 
secured  by  collaterals.     There  was  no  fraud  in  believing  this  state- 
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ment  to  be  true,  nor  is  there  any  proof  that  it  is  not  tnie.  The 
money  thus  lent  was  placed  to  his  credit  as  treasurer,  and  paid  oat 
by  him  on  checks  drawn  by  him  as  treasurer,  a  large  portion  of  which 
is  proven  to  have  been  paid  upon  proper  warrants  upon  the  treas- 
ury, and  no  part  of  which  is  shown  to  have  been  paid  out  for  other 
purposes.  The  bank  assumed,  and  it  had  a  right  to  assume,  that 
this  money  was  intended  to  be  applied  to  the  proper  payment  of 
valid  warrants,  in  anticipation  of  the  collection  of  taxes,  and  on  the 
1st  of  December,  1877,  one  day  after  a  large  amount  of  money  had 
come  into  the  treasury  from  the  collection  of  taxes  by  the  county 
treasurer,  when  Waldron  proposed  using  so  much  of  that  fund  for 
paying  off  the  unpaid  balance  of  that  loan,  the  officers  of  the 
bank  were  authorized  to  assume,  and  in  good  faith  did  assume,  that 
the  money  was  by  such  payment  being  applied  in  refunding  money 
paid  out  on  such  warrants  on  the  treasury  from  the  proceeds  of  the 
original  loan.  If  this  were  true  in  fact,  it  was  not  a  misapplication 
of  the  trust  fund,  but  was  a  proper  and  just  application  of  the  fund. 
Had  Waldron  had  abundant  means  of  his  own,  and  had  he,  when 
there  was  no  money  in  the  treasury,  paid  with  his  own  money 
warrants  properly  drawn  upon  the  treasury  to  the  amount  of  $50,  • 
000,  he  would  have  thereby  in  equity  become  entitled  (by  subroga- 
tion to  the  rights  of  the  holders  of  such  warrants)  to  apply  to  his 
own  use  so  much  of  the  public  moneys  afterward  coming  into  his 
hands  as  needed  to  refund  to  him  the  amounts  so  advanced. 

It  follows  that  under  the  circumstances,  at  tho  time  when  the 
officers  of  this  bank  received  ))ayment  of  this  loan,  they  were  not 
aware,  that  as  between  the  village  of  Hyde  Park  and  Waldron,  he 
had  not  lawfully  and  equitably  the  right  to  apply  the  public  fund 
to  the  payment  of  this  debt.  They  must  be  assumed  to  have  known 
the  law  in  relation  to  the  transaction,  but  the  law  does  not  impute 
to  them  omniscience  as  to  the  facts.  Taking  the  facts  as  these  offi- 
cers believed  they  were,  and  as  they  had  good  cause  to  believe,  the 
payment  would  not  have  been  a  misappropriation  of  the  funds. 
They  are  not  chargeable  with  fraud,  collusion,  or  gross  negligence. 

The  case  In  re  Gross,  L.  R.,  6  Ch.  App.  632,  is  cited  as  against 
this  position,  but  it  is  not  in  point.  There,  as  here,  the  funds  were 
known  to  be  trust  funds.  There,  as  here,  the  funds  may  be  said  to 
have  arisen  from  moneys  advanced  by  the  bank  uiwn  the  personal 
credit  of  the  officer  and  trustee,  but  at  the  time  when  it  was  pro- 
posed by  the  bank  to  apply  the  trust  fund  to  the  private  account  of 
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the  officer,  it  whs  known  that  the  officer  was  in  default,  and  had 
the  officer  been  present  and  offered  to  so  apply  the  trust  fund, 
called  the  *'  police  fund,''  the  bank  could  not  at  that  time  have  ac- 
cepted the  same  without  being  knowingly  a  party  to  the  misapplica- 
tion. The  court  said :  '^  If  a  banker  receives  from  a  customer  hold- 
ing a  trust  account  a  check  drawn  on  that  account,  he  is  not  in  gen- 
eral bound  to  inquire  whether  that  check  is  properly  drawn.  Here 
the  customer  has  drawn  no  check,  and  the  bankers  seek  to  set  off  the 
balance  of  his  private  account  against  his  credit  on  what  they  knew 
to  be  a  trust  account."  It  was  very  properly  held  that  the  set-off 
could  not  be  allowed.  The  court  would  otherwise  have  permitted 
the  bank  to  make  a  known  misapplication  of  a  trust  fund. 

So  in  Bodenham  v.  Hoskyns,  13  E.  L.  &  E.  222,  Parks  was  the 
agent  of  Bodenham,  and  kept  the  moneys  of  his  principal  in  the 
bank  of  Hoskyns,  in  a  deposit  account  headed ''  Rotherwas  account," 
and  at  the  same  time  kept  his  own  moneys  in  the  same  bank  in  a 
deposit  account  in  his  own  name.  After  Parks  was  known  to  the 
banker  to  be  insolvent,  and  when  his  private  account  was  largely 
overdrawn,  the  bank,  with  the  consent  of  Parks,  transferred  all  the 
moneys  standing  to  his  credit  on  the  ^^  Rotherwas  account "  to  his 
credit  on  his  private  account,  which  still  left  that  account  over- 
drawn. The  bank  was  very  properly  held  to  be  a  party  to  that 
breach  of  trust.  The  officers  of  the  bank  knew,  at  the  time  of  the 
appropriation  of  the  trust  funds,  that  they  were  the  funds  of  another 
intrusted  to  the  care  of  their  debtor,  and  that  the  debt  to  which  they 
were  applied  was  a  strictly  private  debt,  to  which  the  trust  funds 
could  not  properly  be  applied.  The  court  says  :  "  They  were  aware 
of  the  circumstances  which  made  it  a  fraud  in  Parks  to  make  the 
transfer,  ♦  ♦  ♦  and  they  concur  in  the  transaction."  In  the 
case  at  bar  the  officers  had  no  knowledge  or  suspicion  of  the  circum- 
stances which  made  it  a  fraud  in  AValdron  to  pay  these  notes  from 
the  village  funds. 

In  Jaudon  v.  City  Banky  8  Blatchf.  430,  the  trustee  borrowed 
money  from  the  bank  for  his  own  use,  and  pledged  certificates  of 
stock  issued  to  him,  as  trustee  for  complainant,  by  name  ;  and  it 
was  ruled  that  the  bank  held  them  for  the  complainant,  the  court 
Baying  :  "The  transaction  of  the  loan  indicate  *  ♦  ♦  that  he 
was  borrowing  money  for  his  private  use."  In  the  case  at  bar  the 
transaction  of  the  loan  did  not  indicate  that  he  was -borrowing  the 
money  for  his  own  use.      He  professed  to  be  borrowing  for  the  use 
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of  Hyde  Park^  to  pay  warrants  in  anticipation  of  the  collection  of 
taxes. 

It  does  not  seem  necessary  to  review  other  cases  in  detail.  The 
teaching  of  all  the  authorities  is  consonant  with  the  proposition  that 
to  charge  a  stranger  as  a  party  to  the  misappropriation  of  a  trust  fund, 
such  stranger  must  knowingly  partake  in  the  breach  of  trust, —  that 
he  must  know  or  have  proof  of  facts  which  in  law  characterize  the 
transaction  as  a  breach  of  trust. 

It  is  no  doubt  true  that  where  a  stranger  receives  moneys 
of  a  trust  fund  from  the  trustee  as  a  gift,  or  without  a  valuable 
oonjBideration,  though  in  ignorance  of  the  character  of  the  moneys  re- 
ceived, he  may  be  held  as  a  trustee ;  but  where  such  stranger  to  the 
trust  has  in  good  faith  paid  a  valuable  consideration,  or  has  mate- 
rially changed  his  condition,  so  that  he  cannot  be  restored  to  his 
original  advantages,  that  doctrine  does  not  apply.  In  the  case  at 
bar  the  money  was  in  good  faith  received  by  the  bank  from  a  man 
in  good  credit,  and  with  assets  in  his  hands  of  his  own  to  the  value 
of  over  $30,000,  and  his  note  and  valuable  collaterals  were  surren- 
dered to  him.  It  is  now  proposed,  after  that  man  has  become  in- 
solvent, and  has  been  stripped  by  complainant  of  all  his  assets,  and 
has  died,  to  rescind  the  payment  to  the  bank,  without  restoring  that 
for  which  it  was  paid.     This,  it  seems  to  us,  would  be  grossly  unjust. 

The  judgment  of  the  Appellate  Court  is  therefore  reversed,  that 
the  Appellate  Court  may  reverse  the  decree,  and  remand  the  cause 
to  the  Circuit  Court,  for  proceedings  not  incompatible  with  the 
views  of  the  law  herein  expressed. 

JudgtMrU  r&versed^ 


Scott  and  Shbldon,  JJ.,  dissenting. 
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(T6Ind.  142.) 

Mcuter  and  servant  —  couvm  of  employment* 

A  toll-gate  keeper  having  charge  of  the  gate  at  all  times,  but  not  required  to 
collect  toll  at  night  after  nine  o'clock,  let  the  beam  of  the  gate  down  apon 
the  plaintiff,  who  was  endeavoring  to  pass  the  gate  after  that  hoar,  and 
injured  him.    Ileld^  that  the  company  was  liable.    {See  note,  p.  920.) 

ACTION  of  damages  for  personal  injuries.     The  opinion  states 
the  facts.     The  plaintiff  had  judgment  below. 

Z>.  Moss  and  R.  R.  SlepJienson,  for  appellant. 

W.  Oarver  and  R.  Graham,  for  appellee. 

Elliott,  J.  We  are  not  required  to  critically  examine  the 
pleadings  in  this  case,  as  the  only  questions  argued  are  those  aris- 
ing upon  the  ruling  denying  appellant  a  new  trial.  In  order 
however  to  understand  the  force  of  objections  urged  against  rul- 
ings upon  instructions,  it  is  necessary  to  briefly  summarize  some  of 
the  leading  facts  stated  in  appellee's  complaint  and  established 
by  the  evidence.     The  appellant  was  the  owner  of  a  toll-road^ 
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and  had  constructed  across  it  for  use  as  a  toll-gate  a  rude  wooden 
beam  of  large  size,  which  could  be  raised  or  lowered  by  the  gate- 
keeper. The  appellee  was  riding  along  said  road  after  night  in  a 
vehicle  drawn  by  one  horse,  driven  by  her  brother;  the  toll-gate- 
keeper, as  the  vehicle  was  passing  the  gate,  let  the  beam  down,  and 
inflicted  personal  injury  upon  the  appellee.  There  was  some  evi- 
dence tending  to  show  that  the  gate-keeper  was  the  agent  of  the 
gravel  road  company,  for  the  purpose  of  collecting  toll  only  until 
nine  o'clock,  p.  if.,  and  that  the  act  complained  of  happened  some 
time  after  that  hour.  There  was  however  uncontradicted  evi- 
dence showing  that  the  gate-keeper  was  in  sole  charge  of  the  toll- 
house and  gate  at  all  times,  and  that  he  was  the  only  agent  or 
officer  of  the  corporation  who  had  control  of  that  property. 

[Minor  matters  omitted.] 

The  appellant  complains  of  the  refusal  to  give  the  second 
instruction  asked  by  it.  That  instruction  is  as  follows:  ''If  you 
find  from  the  evidence  that  the  defendant  only  required  its  gate- 
keeper to  take  toll  on  its  road  from  five  o'clock,  a.  h.,  until  nine 
o'clock,  p.  H.,  after  the  last-named  hour  its  gate-keeper  ceased  to 
be  in  its  employment."  The  court  did  right  in  refusing  this  in- 
struction. It  was  not  relevant  to  the  case  made  by  the  evidence, 
for  there  is  no  evidence  showing  that  the  gate-keeper's  employment 
ceased  at  nine  o'clock,  p.  m.,  of  each  day.  The  gate-keeper  was  in 
charge  of  the  toll-house  and  appurtenances,  and  his  duty  was  a 
continuous  one,  not  terminating  at  any  particular  hour  of  the  day. 
The  gate  was  intrusted  to  his  management  at  all  hours,  and  he 
was  therefore  at  all  times  the  servant  of  the  company,  so  far 
as  the  care  and  management  of  the  gate  were  concerned, 
whether  his  right  to  gather  toll  did,  or  did  not,  cease  at  nine  o'clock 
of  each  night.  The  instruction  was  rightly  refused,  for  the 
further  reason  that  it  narrows  the  question  of  employment  to  the 
continuance  of  the  right  to  collect  toll.  It  may  well  have  been 
that  the  duties  of  the  servant  extended  beyond  the  hours  pre- 
scribed for  taking  toll,  for  he  was  put  in  exclusive  charge  of  the 
toll-house  and  its  appurtenances,  and  it  would  have  been  erroneous 
to  have  confined  the  question  of  agency  to  the  right  to  gather  toll. 
A  further  reason  justifying  its  refusal  is,  that  the  law  upon  the 
subject  of  master  and  servant  was  correctly  stated  in  the  instruc- 
tions given  by  the  court,  and  quite  as  &vorably  to  appellant  as 
eoiiDBel  had  a  right  to  ask. 
Vol.  XL  —  29 
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The  thii'd  instruction  asked  is,  in  effect,  the  same  as  the  second,, 
and  for  reasons  just  given,  was  properly  refused. 

Counsel  haye  cited  cases  declaring  the  familiar  rule,  that  a 
master  is  responsible  for  the  acts  of  the  servant  only  when  the 
latter  is  acting  within  the  scope  of  his  employment,  but  this  was 
an  unnecessary  work,  for  the  general  rule  is  too  well  settled  and 
understood  to  need  support  from  adjudged  cases.  The  question 
here  is  not  as  to  the  general  rule,  but  as  to  whether  these  particu- 
lar instructions  express,  and  apply  it  correctly.  The  general  rule 
is  not  questioned,  but  the  question  is,  whether  the  appellant's  in- 
structions gave  it  a  proper  application.  It  is  very  apparent,  in 
this  case,  that  the  servant's  duty  did  not  terminate  with  gathering 
each  day's  toll,  but  that  it  extended  to  the  control  of  the  gate,  and 
its  appliances,  and  if,  while  managing  them  for  the  master,  he 
negligently  inflicted  an  injury  upon  a  traveller,  who  was  free  from 
fault,  the  rule  of  respondecU  superior  must  prevail. 

[A  minor  matter  omitted.] 

Judgment  affirmed,  at  costs  of  appellant. 

Judgment  affirmed. 

NoTK  BT  TRB  RsPOBTBR.— There  can  be  no  doubt  that  a  master  is  liable  for  the  oonse- 
quenoes  to  third  persona  of  acts  done  by  his  servant  In  the  *'  coone  of  his  employment." 
H€LyeaT  t.  Hawket  5  Bsp.  72.  So  lonjc  as  the  act  is  in  the  *'  course  of  the  employment,** 
the  master  is  responsible,  whether  it  is  of  omission  or  commissioa,  in  conformity  to  or 
disobedience  of  the  master's  order,  by  negligence,  fraud,  deceit,  or  even  willful  miscon- 
duct. Smith  Mast.  &  Serv.  16L  So  the  master  is  liable  for  the  consequences  of  ezcesstve 
force  in  the  execution  of  a  lawful  order.  HifjginB  ▼.  WatenAiet  Turnpike  Co, ,  46  N.  T. 
28 ;  s.  c,  7  Am.  Rep.  298 ;  Philadaphkt^  etc,  R.  Co.  v.  LarMn,  47  Md.  1S5 ;  s.  c,  28  Am. 
Rep.  442.  But  the  master  is  only  liable  for  the  consequences  of  the  servants  act  when  it 
is  in  the  '*  course  of  his  employment,'^  and  to  determine  this  fact  has  frequently  given  th& 
courts  a  great  deal  of  trouble. 

As  to  negligent  acts :  Although  the  master  would  be  liable  for  an  injuiy  through  th» 
negligence  of  the  driver  of  his  street  car  to  a  passenger  riding  without  paying  fare,  l^  in- 
vitation of  the  driver,  Wilton  v.  Middleasex  R.  Co.,  107  Mass  108 ;  s.  c,  9  Am.  Rep. 
11;  Brennanv.  Fairhaven  atid  WestvUle  R.  Oo,^  45  Conn.  284;  s.c.,  29  Am.  Rep.  879 ; 
because  those  in  charge  of  the  cars  are  employed  to  solicit  passengers  and  cany  them  ; 
yet  he  would  not  be  liable  for  an  injury  to  a  bystander  at  a  railway  station  received  while 
helping  the  fireman  take  in  water,  at  his  request,  New  Orleans^  etc.,  R,  Co,  v.  Harrigon, 
48  Miss.  112;  s.  c,  13  Am.  Rep.  866 ;  nor  for  an  injury  received  by  a  bystander  while 
uncoupling  cars  at  the  conductor's  request,  Flower  v.  Penn,  R.  Co,,  69  Penn.  St.  210;  s. 
a,  8  Am .  Rep.  251 ;  because  these  servants  are  not  authorized  to  solicit  such  in  aid  in  their 
duties. 

If  the  third  person  knows  the  servant's  act  is  contrary  to  his  employment,  he  is  without 
remedy  ;  as  where  he  rides  on  a  freight  train,  with  the  conductor's  assent,  knowing  it  to 
be  against  the  master's  rules  or  orders,  Houston  and  Texas  Cent.  R.  Co.  v.  Moore^  49 
Tex.  81 ;  s.  c. ,  80  Am.  Rep.  98 :  but  otherwise,  if  he  was  ignorant  of  the  regulation.  Creed 
V.  Penn,  R.  Co.,  86  Penn.  St.  189  :  s.  c  ,  27  Am.  Rep.  698.  Again  :  The  master  is  not 
Uable  if  the  servant'R  act  is  so  manifestly  outside  his  employment  as  to  carry  with  it  pr»> 
•umptive  notice  of  bis  want  of  authority,  as  where  a  third  person  was  permitted  by  rail- 
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waj  section  hands  to  ride  on  a  hand-car,  and  there  received  Injury.  Hoar  r.  Maine  Cent, 
B.  Oip.,  70  Me.  65;  s.  c,  86  Am  Bep.  280.  And  so  In  respect  to  acu  of  mere  passiTe 
negligence  resolting  In  Injuiy  to  property*  the  master  Is  not  liable  where  the  act  cannot 
under  any  ciroumstaaoes  have  been  within  the  employment ;  as  where  a  carpenter,  using 
the  plalntUTs  shed  for  his  master's  work,  aooideniaUy  sets  it  on  fire  In  U|^og  hispipet 
Woodman  ▼ .  Joiner,  10  Jur.  (N.  8.)  8W ;  WOUame  t.  Jonett,  8  H.  &  0.  SBO. 

As  to  willAil  acts:  The  master  Is  not  liable  for  a  wrongful,  willful  and  unlawful  act  of  his- 
sanrant  toward  a  third  person,  although  the  servant  professes  to  be  acting  In  the  master's- 
employment,  if  the  actis  entirely  Independent  and  outside  of,  and  having  no  proper  connec- 
tion with  the  employment.  As  if  the  servant  should  malce  a  wanton  and  unprovoked  assault 
or  wantonly  drive  his  master's  carriage  against  another.  McManus  v.  Orickett^  1  East,  10& 
So  where  through  the  negligence  of  the  defendant's  driver  the  defendant's  carriage  wbeela 
became  entangled  with  those  of  the  plaintiff,  and  the  defeadaut's  driver  struck  the  plalnt- 
UTs horses  with  his  whip,  and  they  suddenly  started  and  overturned  the  plaintiff's  carriage, 
the  court  said  :  '*  If  a  servant,  driving  a  carriage.  In  order  to  effect  some  purpose  of  his 
own,  wantotily  strikes  the  horses  of  another  person,  and  produces  the  aoddent,  the  master 
will  not  be  liable.  But  if  hi  order  to  perform  his  master's  orders,  he  strikes,  but  injudicioiisly, 
and  in  order  to  extricate  himself  trmu  a  difSculty,  that  will  be  negligent  and  careless  con- 
duct, for  which  the  master  will  be  liable,  being  an  act  done  in  pursuance  of  the  servant's 
employment.*'  Oroft  v.  AUaon,  iB.&  Aid.  fifiO.  See  Limpue  w.fienerol  OmnibM  Co.,  1 
H.&aS88. 

To  illustrate  this  distlnotloa  :  Suppose  it  to  be  the  duty  of  a  servant  to  unload  a  loco* 
motive  tender  by  throwing  the  wood  overboard,  and  in  so  doing  he  ooddeiitally  or  pur- 
poeely  hits  and  wounds  a  bystander ;  the  master  will  be  liable.  But  If  this  unloading 
were  no  part  of  his  duty  at  the  time,  and  he  should  purposely  throw  a  stick  at  and  injure 
a  bystander,  the  master  would  not  beliable.  So  if  a  hod-carrier,  employed  on  a  third  per- 
son's hcMise,  willfully  bespatter  the  walls,  his  msster  would  not  be  liable,  Qartey  v.  Dung^ 
30  How.  Pr.  815 ;  but  if  a  painter,  employed  to  paint  the  walls,  should  wiUftaUy  bespatter 
them  with  paint,  the  master  would  be  liable.  So  where  tiie  crew  of  a  vessel,  without  the 
master's  knowledge  or  authority,  fired  a  salute  with  a  cannon  on  board,  and  thereby  in- 
jured a  third  person,  the  master  was  held  not  liable,  Haach  v.  FtaHng^  4  Abb.  Pr.  (K. 
8.)  897 ;  but  if  they  had  been  instructed  to  fire  the  salute,  and  in  so  doing  had  accidentally 
or  purposely  Inflicted  the  injury,  so  long  as  It  was  not  purely  felonious,  the  master  would 
have  been  liable. 

But  in  respect  to  public  carriers  it  is  held  that  the  master  owes  the  duty  of  protection 
of  his  passengers  against  even  wanton  assaults  by  his  servants,  entirely  disconnected  firom 
the  employment.  As  where  a  railway  conductor  kissed  a  female  passenger  against  her 
wHl,  Croaker  v.  Chieago,  etc.,  Sy.  Co.,  88  Wis.  857;  s.  o.,  17  Am.  Bep.  604  ;  or  assaulted 
a  passenger  on  demanding  his  ticket,  Qoddard  v.  Orand  Trunk  Ry.  Co.,  hi  Me.  80S;  a. 
c,  2  Am.  Bep.  90 ;  or  brakemen  unlawfully  ejected  a  passenger  by  the  conductor's  order, 
Paaaenger  Ry.  Co.  v.  Young,  21  Ohio  St.  518 ;  s.  o.,  8  Am.  Bep.  78  ;  or  officers  of  a  steam- 
boat assaulted  a  passenger,  Bryant  v.  Rich,  108  Mass.  180 ;  s.  c,  8  Am.  Bep,  811 ;  Sherley 
V.  BfZKiHJS,  8  Bush,  147  ;  s.  c,  8  Am.  Bep.  451 ;  or  an  englneman  maliciously  sounded  a 
locomotive  whistle,  Chicago,  etc.,  Ry.  Oo.  v.  Dlckaon,  83  111.  151 ;  s.  c,  14  Am.  Bep.  114. 
NtuhvOUy  etc.,  R.  Co.  v.  Starnes,  0  Heisk.  68;  s.  o.,  84  Am.  Bep.  898;  or  a  street-car 
driver  threw  one  off  the  car  platform  who  had  stepped  on  it  to  cross  the  street,  Shea  v. 
Sixth  Ave.  R.  Co.,  88  N.  T.  180 ;  s.  o.,  80  Am.  Bep.  480 ;  or  a  baggage-master  struck  with 
a  hatchet  a  passenger  in  a  quarrel  about  bsggage.  Rounds  v.  DeHatoare,  etc,  R.  Co.,  84  N. 
T.  180;  8.  o.,  81  Am.  Bep.  507;  or  a  brakeman  kicked  a  trespasser  from  the  platform  of  a 
bsggage-car,  the  rule  of  the  company  forbidding  such  riding,  Wetmore  v.  Little  Miami 
R.  Co.,  19  Ohio  St.  110  ;  s.  a,  8  Am.  Bep.  878;  or  a  brakeman  assaulted  a  passenger,  who 
resenting  the  ejection  of  his  dog  from  a  car,  first  laid  hands  on  the  brakeman,  Hanmn 
▼.  European  and  N.  A .  Ry.  Co.,  88  Me.  84  ;  a.  c,  18  Am.  Bep.  404 ;  even  for  a  malicious 
and  criminal  assault  by  the  servant  on  a  passenger  in  carrying  out  a  supposed  order 
of  the  master.    McKinley  v  Chicago,  etc,  Ry.  Co.,  44  Iowa,  814 ;  s.  a,  84  Am.  Kep.  748. 

(Hie  contrary  doctrine  of  laaaee  v.  Third  Ave.  R,  Co.,  47  N.  Y.  188 ;  s.  a,  7  Am.  Bep 
418,  has  been  substantially  overruled.   In  that  case  a  passenger  on  a  street  car,  wishing 
to  aUght,  paused  out  on  the  platform  and  asked  the  conductor  to  stop,  telling  him  she 
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would  not  get  off  until  the  car  bad  come  to  a  full  stop ;  whereupoD,  while  the  car  was  in 

motion,  be  threw  her  from  the  car  with  violence.    It  was  held  that  the  company  was  not 

liable.    It  is  hard  to  reconcile  this  with  the  Rowids  case,  «upra,  unlen  we  hold  that  it  is 

no  part  of  a  conductor's  duty  to  help  passengers  off  streetcars;  for  in  Dreio  t.  Sixth 

Aoentie  R.  0>  ,  26  N.  Y.  49,  it  was  held  to  be  part  of  his  duty  to  help  them  on.    The 

J.<a(Uis  case  would  probably  nut  now  be  recognized  as  law,  and  our  State  would  probably 

«irree  with  the  weight  of  authority  that  a  public  carrier  is  liable  for  an  assault  by  Its  ser- 

Tant  on  a  passenger,  such  as  that  In  the  Itaacs  case.    Mr.  Wood  disapproves  the  decision 

in  his  work  on  Master  and  Servant.    The  Court  of  Appeals  began  tosteer  around  it  in  Shea 

V.  SixUi  Avenue  R.  Go.^  63  K.  T.  UO  ;  s.  c,  80  Am.  Rep.  480:  and  in  Molt  v.  Cotisumen'  Ice 

'<7o.,  73  N.  Y.  54-i,  Judge  Allbn,  who  gave  the  opinion  in  the  laaaes  case,  admitted  that  it 

had  beeu  questioned,  and  was  a  "  border  case,**  and  **  may  seem  to  infringe  upon  some  of 

Che  other  reported  cases ; "  and  declared  that  to  absolve  a  master,  it  must  appear  *'  that 

the  servant  committed  the  act  wholly  for  a  purpose  of  his  own,  disregarding  the  object 

for  which  he  was  emi^oyed,  and  not  intending  by  the  wrongful  act  to  execute  it.'*    Mr. 

'  lliompson,  in  Carriers  of  Passengers,  p.  386,  says  of  it :    "  The  court  held  that  the  prin> 

•cipal  was  not  responsible  for  this  misconduct  of  his  servant,  and  assigned  as  a  reason, 

inter  aUcL,  that  *  the  defendant  could  not  lawfully  have  done  it,  and  therefore  no  authority 

HX>uld  be  implied  In  the  conductor  to  do  it.  *    The  facility  with  which  the  Oordian  knot  of 

Tespondeat  superior  is  thus  deft  to  the  heart  must  be  startling  to  even  the  superficial 

tlUnker.    If  we  assume  that  a  corporation  can  do  no  wrong,  then  it  would  seem  to  be 

useless  to  discuss  whether  the  wrongs  of  its  agents  can  be  imputed  to  it.**) 

Hie  test  of  the  master's  responsibility  is  not  whether  the  act  was  done  according  to  his 
instructions,  but  whether  it  was  done  in  the  prosecution  of  the  business  that  the  servant 
was  employed  by  the  master  to  do.  Onefprove  v.  Ogden^  49  N.  Y.  2S5 :  s.  c  ,10  Am.  Bep. 
:d61 ;  King  v.  N.  T.  Ceiit.t  etc,  B.  Co.,  08  N.  Y.  181  ;  8.  c  21  Am.  Rep.  87.  As  where  the 
superintendent  of  a  lumber  yard,  in  violation  of  his  employer's  directions,  piled  lumber  on 
a  sidewalk,  where  it  fell  and  injured  a  person,  the  master  was  held  liable.  Garretvm  v. 
Buenekel,  60  Mo.  104 ;  8.  c,  11  Am.  Rep.  406. 

In  regard  to  the  matter  of  disobedience  this  distinction  must  be  observed:  If  the  servant 
In  doing  a  particular  act  in  a  particular  manner  departs  from  the  appointed  mode  of  perfor- 
mance to  IniUct  a  wanton  injury  on  a  third  person,  the  master  will  not  be  liable.  As  wliere 
the  owner  of  a  building  instructs  his  servant  to  throw  the  snow  from  the  roof  Into  a  vacant 
adjoining  lot,  where  no  one  would  be  endangered,  and  the  servant,  disregarding  the  direc- 
tion, carelessly  throws  it  into  the  street  and  injures  a  person,  the  master  will  be  liable;  but 
If  the  servant  intentionally  threw  it  on  the  passer,  the  master  would  not  be  liable,  for  he  had 
not  engaged  the  servant  to  throw  snow  into  the  street.  OMgnwe  v.  Offden,  49 N.  Y.  286 ; 
a.  o.,10  Am.  Bep  861 ;  King  v.  N.  Y,  Ceitt.,  etc.,  JR.  Co^  08  N.  Y.  181 ;  g.  c,  28  Am. 
Bep.  37 

These  familiar  principles  have  received  recent  illustration  in  several  cases.  In  Boons  ▼. 
Davidson,  58  Md.  245 ;  s.  O.,  86  Am.  Rep.  400,  In  the  absence  of  his  master  a  general  farm 
servant,  working  in  his  master^s  cornfield  with  other  servants,  undertook  to  drive  out  a 
cow  of  the  plaintiCT  which  had  broken  into  a  field,  and  in  so  doing  negligently  struck  her 
with  a  stone  and  killed  her  while  she  was  in  the  field.    The  master  was  held  liable. 

On  the  other  hand :  In  Stevens  v.  Woodward,  44  L.  T.  (N.  a)  158 ;  6  Q.  B.  Div.  818; 
the  plaintiff,  a  publisher  and  bookseller,  occupied  the  ground  fioor  of  the  same  house  in 
which  the  defendant,  a  sc^citor,  occupied  the  second  floor.  One  evening  when  the  de- 
fendant was  absent  from  his  office,  his  derk  went  to  a  lavatory  in  the  defendant*s  room 
and  left  the  water  tap  turned  on.  The  water  overflowed  the  basin  and  penetrated  through 
the  floor  into  the  plalntiflTs  premises.  A  separate  lavatoiy  was  provided  for  the  clerk, 
and  he  had  strict  orders  from  the  defendant  not  to  enter  the  room  in  his  absence.  The 
master  was  held  not  liable.  The  court  said  :  "  What  possible  part  of  the  clerk's  employ- 
ment could  it  be  to  go  into  his  master's  room  and  use  the  lavatory  t  How  is  it  incident  to 
his  employment  ?  It  was  no  more  a  portion  of  his  employment  than  if  he  had  gone  up 
two  pair  of  stairs  to  his  master's  bedroom,  and  washed  his  hands  there.  He  had  no  busi- 
ness to  be  there  at  all ;  it  was  neither  within  the  scope  of  his  authority,  nor  incident  to 
the  normal  duties  of  his  emplojrment." 

And  in  Oilliam  v.  S.  and  N".  Ala.  R,  Co,^  Alabama  8iu>reme  Oourt,  1888,  where  a  rail- 
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way  conductor  stopped  hfs  train  near  the  plaintiiTs  house,  entered  the  premiees*  seised 
the  plaintiff's  minor  son,  and  carried  him  on  the  train  to  the  next  station,  the  railway  com- 
pany was  lield  not  liable.  The  court,  by  Stonb,  J.,  observed :  **  The  case  of  3r Manns  v. 
Oriekett*  1  Bast,  106,  is  the  leading  authority  on  this  question.  That  cose  draws  a  distinc- 
tion between  willfulness  and  negligence,  holding  that  when  the  servant,  in  the  performance 
of  his  mastor*8  service,  by  his  negligent  act  does  an  injury  to  another,  the  master  is  liable 
in  damages.  When  however  the  act  which  produced  the  injury  was  intentionally  done, 
although  done  while  in  the  performance  of  his  master^s  service,  then  the  master  was  not 
Uable,  unless  he  commanded  the  act.  or  was  present  and  did  not  dissent  from  it.  The  rule 
as  stated  above  lias  never  been  fully  satisfactory.  Since  railroads  have  been  intro- 
duced, and  since  they  have  monopolised  in  large  degree  the  land  travel  and  transportation 
of  the  country,  many  of  the  revising  courts  of  the  country  have  modified  the  rule.  The 
modification  however  is  confined  to  acts  which  are  within  the  range  of  the  agent's  employ, 
nient,  or  delegated  authority.  The  precise  modification  is,  that  if  the  agent  while  acting 
within  the  range  of  the  authority  of  his  employment  does  an  act  injurious  to  another, 
either  through  negligence,  wantonness,  or  intention,  then  for  such  abuse  of  the  authori^ 
oonferred  upon  him,  or  implied  in  his  appointment,  the  master  or  employer  is  responsible 
In  damages  to  the  person  thus  injured.  But  if  the  agent  go  beyond  the  range  of  his  em- 
ployment or  duties,  and  of  his  own  will  do  an  unlawful  act  injurious  to  another,  the  agent 
isUable,  but  the  master  or  employer  is  not.  •  *  *  The  older  oases  foUow  the  doctrine 
declared  in  M^Manus  v.  Crickett,  supra,  and  relieve  the  roaster  or  employer  fh>m  liability 
for  tortious  acts  of  the  agent,  if  intentionally  done,  although  withiu  the  range  ol  his  duties^ 
unless  the  tortious  act  was  commanded,  or  adopted  by  the  master.  *  *  *  In  R.  it  Co. 
V.  Webb,  49  Ala.  MO,  this  court  held  that  a  railroad  company  cannot  be  sued  in  trespass 
for  the  willful  tort  of  ita  employee,  unless  the  act  was  previously  ordered  or  subsequentiy 
ratified  by  the  corporation.  We  think  the  principles  there  announced  should  be  so  far 
modified  as  to  limit  its  application  to  tortious  acts  of  the  agent  done  outside  of  the  range 
of  his  employment.  To  this  extent  we  adopt  the  modified  rule,  as  applicable  to  railroads 
and  their  employees.*' 

When  a  railway  passenger  on  arriving  at  his  destination  missed  his  watch,  andanpposini^ 
it  to  have  been  stolen,  reftised  to  leave  the  train  until  he  got  it,  and  the  conductor  con- 
sented that  he  might  remain  on  the  train  until  it  reached  another  station,  and  after  the 
train  had  started  and  a  partial  aearoh  had  been  made,  a  passenger  asked  who  he  thought 
had  his  watch,  when  he  replied,  "that  fellow,'*  pointing  at  the  brakeman,  who  immedS- 
ateiy  struck  him  in  the  fftce  with  a  lantern,  hOd ,  That  ihefactsshowed  a  rigkit  of  aotioD 
against  the  railroad  company,  and  that  the  company  occupied  the  same  position  toward 
the  passenger  as  if  he  had  paid  his  fare  to  such  other  station.  ChieoifoAEkutem  IKinofa 
lUUlway  Co,  v.  FUxmaitt  Supreme  Court  of  Illinois,  May  18, 188S. 

As  to  the  master's  liability  in  oases  of  the  servant's  unauthorised  use  of  the  ms«tor*a 
team,  and  the  like,  see  Maddox  v.  Broum,  71  Me.  438 ;  8.  o.,  85  Am.  Bep.  8W;  Stone  v* 
eiais,490onn.  44;  s.o.,  SO  Am.  Bep.  086. 
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BiLLMAK   v.    Indianapolis,    Cincinnati    and    Lafatstte 

Railroad  Go. 

(70  Ind.  106.) 

NegHgencs — remats  cause  of  it^ury. 

If  the  engineer  of  a  looomotiTe  engine  unneceaearilj  and  wantonly  aoanda  the 
whistle  near  a  highway,  and  thus  frightens  a  team  of  horses  on  the  high- 
way, oaasing  it  to  run  away  and  kill  another  horse,  the  owner  of  the  latter 
may  recover  therefor  from  the  railroad  company.* 

ACTION  for  negligently  killing  a  horse.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

0.  J.  Olessner  and  JS.  S.   StilhocU^  for  appellant. 
L.  J.  Hackney y  for  appellee. 

Elliott,  J.  This  appeal  presents  the  question  of  the  snflSciency 
of  the  complaint  of  appellant,  by  whom  this  action  was  institnted. 

It  is  unnecessary  to  do  more  than  state,  in  bare  outline,  the  al- 
legations of  the  complaint,  for  the  objections  urged  against  it  here, 
and  which  pi*evailed  against  it  in  the  trial  court,  are  of  such  a 
character  as  to  require  only  a  very  general  statement  from  us.  It 
is  alleged  that  the  servants  and  agents  of  the  appellee  managed  and 
operated  the  locomotive  and  cars  of  the  railway  company  in  such  a 
recklessly  and  culpably  negligent  manner,  as  to  willfully  and  wrong- 
fully cause  a  team  of  horses,  belonging  to  one  Zero  Carter,  to  take 
fright  and  run  away,  and  that  because  of  such  fright,  and  while 
unmanageable  and  running  away,  they  ran  against  the  horse  of  ap- 
pellant and  caused  its  death. 

In  a  carefully  prepared  and  very  able  brief,  appellee's  counsel 
urges  that  no  cause  of  action  is  shown,  because  the  result  was  one 
which  the  appellee's  servants  could  not  liave  anticipated,  and 
because  the  injury  was  not  the  proximate  result  of  the  negligence 
of  the  servants  of  the  appellee.  The  argument  is  built,  and  built 
with  skill,  upon  the  maxim,  catisa  proxima,  ei  non  remaia, 
spectatur, 

•To  same  effect  Let  v.  Uninn  R.  Co.  (18  R.  1. 883),  84  Am. Rep.  068.    See  also  ChicoQO^ 

etc^  B.  Co.  T.  Diehxm  (68  Ul.  151),  14  Am.  Rep.  114. 
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It  is  true,  as  urged  by  counsel,  that  the  injuiy  alleged  as  the 
cause  of  action  did  not  directly  and  immediately  result  from  ap- 
pellee's negligence^  for  there  was  an  intervening  agency.  The 
premise  is  well  assumed,  and  the  question  is  :  Does  the  conclusion 
drawn  by  the  appellee  logically  follow  ?  If  the  maxim  quoted  is  to 
be  given  the  wide  sweep  which  appellee  claims,  then,  wherever 
there  is  an  agency  intervening  between  the  original  cause  and  the 
injury,  there  can  be  no  recovery.  This  is  not  the  law.  An  inter- 
vening agency  does  not  always  shield  the  wrong-doer  from  respon- 
sibility, where  the  injury  flows  from  his  wrongful  act  This  doc- 
trine is  a  well  established  one.  It  is  said,  by  an  English  writer  of 
acknowledged  ability  and  learning,  that  '^  The  general  rule  of  law 
however  is,  that  whoever  does  an  illegal  or  wrongful  act  is  answer- 
able for  all  the  consequences  that  ensue  in  the  ordinary  and  natural 
XK>urse  of  events,  though  those  consequences  be  immediately  and 
directly  brought  about  by  the  intervening  agency  of  others,  provided 
the  intervening  agents  were  set  in  motion  by  the  primary  wrong- 
doer.''   Ad.  Torts,  §  12. 

The  verv  old  and  very  famous  case  of  Scoit  v.  Sheplierd,  2  W. 
Bl.  892,  die>:inctly  declared  that  a  wrong-doer,  who  wrongfully  set 
in  motion  the  agency  which  caused  the  injury,  was  liable,  although 
between  him  and  the  injury  there  were  intervening  causes,  and 
this  case  has  received  the  unquestioning  sanction  of  courts  and 
authors.  An  eminent  American  author,  in  discussing  this  subject, 
says  :  "  If  the  original  act  was  wrongful,  and  would  naturally,  ac- 
cording to  the  ordinary  course  of  events,  prove  injurious  to  some 
other  person  or  persons,  and  does  actually  result  in  injury  through 
the  intervention  of  other  causes  which  are  not  wrongful,  the  injury 
shall  be  referred  to  the  wrongful  cause,  passing  by  those  which 
were  innocent."  Cooley  on  Torts,  70.  The  fact,  that  between  the 
wrongful  act  of  appellee  and  the  injury  complained  of,  there  was 
an  intervening  cause,  is  not  sufficient  to  defeat  a  recovery. 

The  injury  for  which  a  recovery  is  sought  is  not  so  remote  from 
the  original  wrong  as  to  defeat  the  right  to  recover  for  the  damages 
flowing  from  the  injury.  The  wrong  of  appellee  set  in  motion  the 
cause  which  produced  the  injury.  There  are  many  cases  which 
support  the  theory  upon  which  appellant's  claim  is  rested.  The 
case  of  TTiamas  v.  Withchestery  6  N.  Y.  397,  is  an  important  and 
instructive  case  upon  this  point.  In  that  case  a  dose  of  dandelion 
was  prescribed  for  a  person  who  was  at  the  time  ill.     The  prescrip- 
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tlon  was  presented  at  the  drug-store  of  Dr.  Foord^  and  the  medi- 
cine obtained,  which  was  administered  to  the  person  for  whom  it 
was  prescribed,  and  gi*eat  suffering  resulted  from  its  use.  It  was  af- 
terward ascertained  that  the  drug  was  belladonna,  and  not  dande- 
lion. The  drug  was  taken  from  a  jar  of  medicme,  prepared  by  the 
defendant,  a  manufacturing  chemist,  and  which  had  been  by  him 
labelled  as  extract  of  dandelion.  The  defendant  sold  the  jar  and 
its  contents  to  one  Aspinwall,  a  wholesale  dealer  in  drugs,  by  whom 
it  was  sold  to  Dr.  Foord,  the  retail  dealer,  from  whom  the  defend- 
ant purchased  it.     The  court  adjudged  the  defendant  liable. 

CocKBURN,  0.  J.,  in  Clark  v.  Okambers,  3  Q.  B.  D.  327,  very 
carefully  investigated  the  question  here  under  examination,  and  in 
an  opinion  of  great  force  held  that  the  author  of  the  original  wrong 
was  liable,  although  the  act  of  another  had  wrongfully  intervened. 
In  that  case  the  defendant  had  wrongfully  placed  a  dangerous 
spiked  hurdle  in  a  private  way  along  which  the  plaintiff  had  the 
right  to  pass.  Some  person,  without  tlie  knowledge  of  the  defend- 
anty  moved  the  hurdle  a  short  distance.  The  plaintiff,  in  travelling 
the  way  in  a  dark  night,  and  thinking  to  avoid  the  original  posi- 
tion of  the  hurdle,  came  in  collision  with  it  and  was  injured. 
Judgment  was  given  in  his  favor.  Many  cases  were  reviewed,  among 
them  Scott  v.  /Shepherd,  2  W.  Bl.  892;  Dixon  v.  Bell,  5  M.  &  S. 
198;  llott  V.  Wilkes,  3  B.  &  Aid.  304;  Ittidge  v.  Goodwin,  5  0.  & 
P.  190;  Lynch  v.  Nurdin,  1  Q.  B.  29;  Burrows  v.  The  March, 
etc.,  Co.,   L.  R,  7  Exch.  96. 

In  Ricker  v.  Freetnan,  60  N.  H.  420;  s.  c,  9  Am.  Sep.  267, 
the  general  doctrine  of  liability,  where  there  is  an  injury  result- 
ing from  a  remote  wrong,  is  considered  with  care,  and  a  result 
reached  in  harmony  with  the  cases  decided  by  the  New  York  court. 

The  Supreme  Court  of  Minnesota,  in  Origgs  v.  Fleckenstein,  14 
Minn.  81,  had  occasion  to  apply  the  law  to  a  case  where  the  facts 
were  substantially  these:  The  defendant  negligently  left  a  team  of 
horses,  unhitched  and  unwatched,  upon  the  street  of  a  town.  They 
ran  away,  and  ran  against  the  team  of  another  person,  hitched 
to  a  post  on  the  street,  caused  it  to  take  fright  and  run  against 
a  horse  and  sleigh  of  the  plaintiff.  It  was  held  that  the  defendant 
could  not  escape  liability  upon  the  ground  that  the  injury  was 
too  remote. 

The  case  of  Weick  v.  Lander,  75  111.  93,  is  a  well-reasoned  and 
interesting  case.     The  facts  in  this  case,  shortly  stated,  were  that  a 
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builder  wrongfully  placed  un  obstruction  in  a  public  street  in  the 
city  of  Chicago.  Two  teams  and  wagons,  employed  in  hauling 
sand,  were  piissing  upon  the  street,  going  south.  When  opposite 
the  obstruction,  an  express  wagon,  moving  north,  ran  against  the 
obstruction  and  also  struck  and  stopped  the  front  sand  wagon,  and 
the  tongue  of  the  reai*  sand  wagon  ran  against  and  killed  a  lad  who 
was  riding  in  the  front  sand  wagon;  and  it  was  held  that  the 
builder  was  liable,  because  the  wrongful  obstruction  was  the  cause 
of  the  boy's  death. 

There  are  several  cases  in  the  Supreme  Court  of  Massa- 
chujsetts,  in  which  the  question  we  have  under  examination 
is  discussed,  and  discussed  with  learning  and  ability.  In 
one  of  these  cases,  that  of  Powell  v.  Deveney,  3  Cush.  300, 
an  empty  truck  was  wrongfully  left  standing  upon  a  public 
street;  on  the  opposite  side  of  the  street  was  a  loaded  truck  to 
which  a  team  of  horses  was  attached.  The  driver  of  another  truck 
in  attempting  to  ])ass  between  the  horses'  heads  and  the  empty 
truck  on  the  opposite  side  of  the  street,  drove  against  the  last-men- 
tioned truck,  which  caused  the  shafts  of  his  truck  to  whirl  around 
and  injure  a  person  walking  along  the  sidewalk.  And  it  was  de- 
cided that  the  owner  of  the  empty  truck  was  liable  to  the  injured 
person.  Another  of  the  cases  in  the  reports  of  the  State  to  which 
we  have  referred  collects  and  reviews  many  of  the  earlier  cases,  and 
holds  that  the  doctrine  of  the  case  last  cited  is  the  correct  one.  In 
the  case  under  immediate  mention,  McDonald  v.  Smiling^  14  Allen^ 
290,  a  carriage  was  negligently  driven  against  a  team  of  horses, 
causing  them  to  take  fright,  run  away  and  injure  the  plaintiff.  In 
the  opinion  the  maxim  upon  which  appellee  relies  was  much  db- 
cossed  and  its  true  force  and  meaning  explained.  In  still  another 
case.  Lane  v.  Atlantic  Works,  111  Mass.  136,  the  same  court  gave 
the  subject  a  very  full  examination,  and  held  that  although  the  act 
of  another  wrong-doer  intervened  between  the  original  wrong  and 
the  injury,  the  injured,  person  was  entitled  to  recover.  This  ruling 
upon  the  point  here  mentioned  is  thus  stated  in  the  reporter's  note: 
**  In  an  action  to  recover  for  injuries  caused  by  the  defendant's 
negligence  to  which  the  fault  of  another  person  contributed,  the 
defendant's  liability  is  not  affected  by  the  fact  that  the  fault  of  such 
person  was  not  negligence  but  voluntary  wrong-doing,  if  it  was 
conduct  which  they  should  have  apprehended  and  provided  against." 
This  goes  far  beyond  what  we  should  be  required  to  do  to  uphold 
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the  present  case,  for  here  the  act  of  the  person  wliose  agency  inter- 
vened was  not  only  innocent  but  was  one  wliich  he  could  not  hare 
prevented,  for  it  is  shown  that  his  horses  were  uncontrollable  be- 
cause of  fright.  There  are  other  decisions  of  the  Massachusetts 
court  which  are  well  deserving  of  examination,  but  we  have  only 
time  to  refer  without  comment  to  some  of  them.  MeiaJlicC.  C.  Co.  v. 
Pitchburgh  R.  R.  Co.,  109  Mass.  277;  8.  c,  12  Am.  Rep.  689;  Lane 
T.  AilarUic  Workn,  107  Mass.  104 ;  TtUein  v.    Hurley,  98  id.  211. 

Two  cases  are  cited  by  the  appellee  —  Pennsylvania  R.  R.  Co.  v. 
Kerr,  62  Penn.  St.  353;  s.  c,  1  Am.  Rep.  431  ;  and  Ryany.  Neto 
York,  etc.,  R.  R.  Co.,  35  N.  Y.  210.  In  both  of  these  cases  it  was 
held  that  a  railroad  company  was  not  liable  to  the  owner  of  a  house 
consumed  by  fire  communicated  from  another  house  situated  at 
some  considerable  distance  from  it,  and  which  was  set  on  fire  by 
sparks  emitted  from  the  locomotive  of  the  company.  These  cases 
are  in  conflict  with  the  overwhelming  weight  of  authority  and  can- 
not be  deemed  true  interiiretations  of  the  law.  Judge  CooLEi^  in 
his  work  on  Torts  cites  a  veiy  great  number  of  cases  in  which  the 
Pennsylvania  and  New  York  doctrine  is  disapproved.  Among  the 
citations  of  this  distinguished  author  ai*e  decisions  of  the  English 
couits,  of  the  Supreme  Court  of  the  United  States,  and  of  the 
courts  of  nearly  all  the  States  of  the  Union.  Cooley  on  Torts,  76,  n. 
Of  the  cases  cited  the  Supreme  Court  of  Illinois  said:  "  These  two . 
cases  stand  alone,  and  we  believe  they  are  in  direct  conflict  with 
every  English  and  American  case  as  yet  reported  involving  this 
question."  Fent  v.  Toledo,  etc.,  Ry.  Co.,  59  111.  349 ;  s.  c,  14 
Am.  Rep.  13. 

There  are  cases  in  New  York  declaring  and  enforcing  principles 
with  which  the  ciise  cited  by  appellee  cannot  be  made  to  harmonize. 
One  of  these  is  the  case  of  the  apothecary,  which  we  have  already 
•considered.  Another  is  that  of  Guille  v.  Swan,  19  Johns.  381;  10 
Am.  Dec.  234,  where  the  doctrine  that  one  is  liable  for  the  remote 
consequences  of  his  act  was  extended  much  beyond  what  would  be 
necessary  to  support  the  appellant's  complaint.  In  that  case  it  was 
held  that  one  who  ascended  in  a  balloon  and  came  down  in  a  garden 
of  another  was  liable  for  the  injury  caused  by  the  crowd  of  persons 
attracted  to  the  garden  by  the  descent  of  the  balloon.  Still  another 
and  perhaps  a  more  strikingly  illustrative  case  is  that  of  Vanden- 
burgh  v.  Truax,  4  Denio,  464.  In  that  case  the  defendant  engaged 
in  an  altercation  with  a  negro  boy  and  menaced  him  with  a  weajmn. 
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The  boy  pursued  by  the  defendant,  fled  in  fear  from  the  defendant 
and  in  the  course  of  his  flight,  ran  into  the  store  of  his  employer, 
and  striking  against  a  faucet  of  a  cask  of  wine,  caused  the  wine  to 
be  spilled  and  lost,  and  it  was  held  in  a  vigorous  and  forcible 
opinion,  delivered  by  Brokson,  C.  J.,  that  the  defendant  was 
liable  to  the  owner  of  the  wine. 

In  Webb  v.  Rome,  etc.,  R.  Co.,  49  N.  Y.  420  ;  8.  c,  10  Am.  Rep. 
389,  plaintiff  sued  for  injuries  caused  by  fire  communicated  to  a 
tie  on  the  track  of  the  railway  company  by  the  latter*s  locomotives, 
and  by  the  burning  tie  to  the  plaintiff's  property,  and  it  was  held 
that  the  action  would  lie. 

In  the  still  later  case  of  Polktty.  Long,  56  N.  Y.  200,  the  defend- 
ant negligently  constructed  a  dam  across  a  stream,  which  gave  way 
and  carried  out  another  negligently  constructed  dam,  and  thus 
caused  injury  to  plaintiff's  property,  and  the  defendant  was  held 
liable.  The  trial  court  instructed  the  jury  that  the  injury  was  too 
remote,  evidently  acting  upon  Rt/an  v.  New  York,  etc.,  R.  Co., 
supra,  but  the  instruction  was  held  erroneous  and  the  judgment 
reversed.  The  same  court  in  Wasmer  v.  Delaware,  elc,  R.  R.  Co., 
80  N.  Y.  212  ;  8.  c,  36  Am.  Rep.  608,  held  that  a  railway  company 
was  liable  for  any  injury  done  by  a  runaway  horse,  the  cause  of  the 
horse's  fright  being  the  negligent  manner  in  which  the  company's 
servants  ran  a  locomotive  and  train  through  the  city  of  TJtica. 
Counsel  there  argued  :  "The  respondent  should  have  been  non- 
suited, because  she  failed  to  show  that  the  negligence  of  appellant 
was  the  sole  and  proximate  cause  of  the  death.  The  runaway 
horse  and  wagon  was  the  proximate  cause  of  the  accident.'*  The 
case  of  Ryafi  v.  New  York,  etc.,  R.  /?.  Co.,  supra,  was  cited  by 
counsel,  but  the  court  passed  it  unnoticed.  Without  further  cita- 
tion of  cases,  we  think  it  may  be  safely  affirmed  that  upon  the 
principle  which  governs  the  case  before  us,  the  court  which  decided 
Ryan  v.  New  York,  etc.,  R.  R.  Co.,  supra,  is  clearly  in  line  with 
the  view  to  which  we  are  here  disposed  to  give  our  adherence. 

It  is  not  necessary  that  the  precise  injury  which  actually  ocourred 
could  have  been  reasonably  anticipated  at  the  time  the  original 
wrong  was  committed.  It  is  true  that  the  resultant  injury  must 
be  of  such  a  general  character  as  might  have  been  reasonably  fore- 
seen and  provided  against.  The  liability  of  horses  to  take  fright 
at  unusual  noises  or  objects  is  a  thing  to  be  apprehended  and 
guarded  against.     Says  Dr.  Wharton  :     "  Certainly  it  will  not  be 
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maintained  that  it  is  an  unusual  and  unnatural  thing  for  hoi-ses, 
when  travelling  on  a  roivd^  to  be  frightened  by  extraordinary  noises 
or  sights.  He  therefore  who  on  a  road  travelled  by  horses^  makes 
such  noises  or  exhibits  such  spectacles,  is  liable  for  any  damage 
caused  by  a  horse  taking  fright.  I'his  rule  has  been  applied  to 
protect  the  public,  using  a  road,  from  the  effect  of  a  jet  of  water 
likely  to  frighten  horses  coming  along  it,  the  jet  of  water  being 
caused  by  the  defendants,  the  New  River  Company,  in  the  exercise 
of  their  statutory  powers  ;  and  to  make  a  town  liable  for  objects 
left  on  a  road  having  a  like  tendency  to  frighten  horses."  Whart 
Neg.,  §  107.  It  is  upon  this  ground  that  the  cases  proceed,  which 
hold  that  a  municipal  corporation  is  liable  for  negligently  permit- 
ting objects  likely  to  frighten  horses  to  remain  upon,  or  in  close 
proximity  to,  the  public  streets.  Dill.  Muu.  Cor.,  §  1007.  The 
wrong-doer,  who  does  an  act  likely  to  cause  horses  to  take  fright, 
must  be  deemed  to  be  responsible  for  injuries  caused  by  horses  run- 
ning away  under  the  influence  of  the  fright.  This  responsibility  is 
not  to  be  confined  to  the  horses  which  suffer  directly  and  immedi- 
ately from  the  fright,  but  must  be  held  to  extend  to  such  injuries 
as  may  be  reasonably  expected  to  be  caused  by  them  while 
running  away.  It  is  not  unusual  or  unnatural  for  horses, 
panic-stricken  by  fear,  to  run  against  and  injure  persons  and  prop- 
erty, and  what  is  neither  unnatural  nor  unusual  the  wrong-doer  must 
be  held  to  have  anticipated.  In  illustration  of  the  doctrine  that  it  is 
not  necessary  that  the  particular  injury  could  have  been  foreseen, 
may  be  cited  the  case  of  Hill  v.  Wifisor^  118  Mass.  251.  In  that 
cafle  the  court  uiwn  the  trial  instructed  the  jury  that  "  The  acci- 
dent must  be  caused  by  the  negligent  act  of  the  defendants ;  but 
it  is  not  necessary  that  the  consequences  of  the  negligent  act  of  the 
defendants  should  be  foreseen  by  the  defendants.  It  is  not  neces* 
sary  that  either  the  plaintiff  or  the  defendants  should  be  able  to 
foresee  the  consequences  of  the  negligence  of  the  defendants  in  order 
to  make  the  defendants  liable.  It  may  be  a  negligent  act  of  mine 
in  leaving  something  in  the  highway.  It  may  cause  a  man  to  fall 
and  break  his  leg  or  arm,  and  I  may  not  be  able  to  foresee  one  or 
the  other.  Still,  it  is  negligence  for  me  to  put  this  obstruction  in 
the  highway,  and  that  maybe  the  natural  and  necessary  cause." 
This  instniction  was  held  to  be  correct,  the  court  saying  :  "  It  can- 
not be  said  iis  matter  of  law,  that  the  jury  might  not  properly  find 
it  obviously  probable  that  injury  in  some  form  would  be  caused  to 
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those  who  were  at  work  on  the  fender  by  the  act  of  the  defendants 
in  running  against  it.  This  constitutes  negligence,  and  it  is  not 
necessary  that  injury  in  the  precise  form  in  which  it  in  fact  resulted 
should  have  been  foreseen.  It  is  enough  that  now  it  appears  to 
have  been  a  natural  and  probable  consequence.  Lane  y.  Atlantic 
Worksy  111  Mass.  136,  and  cases  cited."  What  is  usual,  the  law 
requires  the  person  doing  a  wrong  to  anticipate  and  provide  against. 
A  wrong-doer  cannot  escape  liability  upon  the  ground  that  the 
injury  resulting  from  the  wrong  was  too  remote,  if  it  was  in  fact  a 
usual  or  probable  one.  Proximate  results  are  such  as  are  natural 
or  usual.  It  was  said  in  Henry  v.  Southern  Pacific  R.  R,  Co,y  50 
Cal.  176,  that  '^A  long  series  of  judicial  decisions  has  defined  prox- 
imate, or  immediate  and  direct  damages  to  be  the  ordinary  and 
natural  results  of  the  negligence  ;  such  as  are  usual  and  as  there- 
fore might  have  been  expected."  Speaking  of  the  quotation  we 
have  made  from  the  case  cited,  Mr.  Thompson  says  that  the  defini- 
tion of  the  court  is  given  with  little  variation  in  many  cases,  and 
in  support  of  this  statement,  a  great  number  of  cases  are  cited. 
2  Thomp.  Neg.  1083.  In  the  case  in  hand  the  injury  was  a  usual 
one,  within  the  meaning  of  the  law,  for  it  was  neither  extraordi- 
nary or  unnatural.  The  probability  that  horses  lawfully  driven 
upon  a  much-travelled  public  highway  will  take  fright  at  extraor- 
dinary noises  is  one  which  he  who  causes  such  noises  to  be  made 
must  in  contemplation  of  law  foresee  and  provide  against.  Nor 
does  this  duty  of  forecasting  stop  at  this  precise  ]X)int,  for  he  must 
also  foresee  the  ordinary  behavior  of  horses  fleeing  under  the  in- 
fluence of  fear.  To  hold  otherwise  would  be  to  enable  the  wrong- 
doer to  protect  himself  from  what  might  have  been  reasonably  ex- 
pected to  result,  by  proof  that  he  did  not  foresee  what  actually 
occurred.  The  law  is  not  justly  subject  to  the  reproach  of  showing 
favor  to  any  such  doctrine.  What  was  to  have  been  expected  in 
the  ordinary  course  of  things  the  wrong-doer  did,  in  the  eyes  of  the 
law,  foresee  and  expect. 

We  are  satisfied,  that  both  upon  principle  and  authority,  it  must 
be  held  that  the  injury  for  which  the  appellant  sues  is,  as  shown 
by  the  confessed  averments  of  the  complaint,  the  usual  and  proxi- 
mate result  of  the  wrongful  act  of  the  appellee. 

The  allegations  of  the  complaint  are  unusually  full  and  strong, 
and  show  not  merely  passive  negligence,  but  wanton  and  willful 
wrong.  The  use  of  the  steam  whistle  by  locomotives  may  be  of  such 
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a  character  as  to  constitute  an  actionable  injury.  The  rule  upon  this 
subject  is  thus  stated  by  an  American  author :  ''  Where  the  whistle 
is  negligently  and  wantonly  sounded,  so  that  horses  lawfully  in  the 
vicinity  are  caused  to  run  off  and  injury  is  inflicted,  it  is  correctly  held 
that  the  company  is  liable/*  Wharton,  §836  ;  Voak  v.  Northern, 
etc. 9  Ry.  Co.y  75  N.  Y.  320.  It  is,  as  we  understand  appellee's 
argument,  not  denied  that  there  are  causes  where  the  negligent  and 
wanton  sounding  of  steam  whistles  may  constitute  a  cause  of  action; 
nor  do  we  understand  counsel  as  contending  that  the  facts  stated 
in  the  complaint  are  insufficient  to  bring  this  case  within  the  rule. 
The  contention  is,  not  that  the  facts  stated  would  not  have  consti- 
tuted a  cause  of  action  in  favor  of  the  person  whose  horse  took  fright 
and  run  off,  had  injury  resulted  to  him,  but  that  the  injury  to  the 
appellant  is  too  remote  even  though  the  complaint  shows  an  action- 
able wrong.  The  real  question  therefore  which  the  course  of 
argument  adopted  presents,  is  as  to  the  remoteness  of  the  injury. 
The  question  as  to  whether  there  was  an  original  wrong  is  not,  in  fact, 
debated.  Of  course,  there  must  have  been  an  original  wrongful  act, 
and  this  presents  incidentally  only  the  question  as  to  whether  the 
sounding  of  steam  whistles  by  locomotive  engineers  can  be  deemed 
to  constitute  actionable  negligence.  It  is  undoubtedly  true  that  the 
law  is  much  more  liberal  in  favor  of  railway  companies  operating 
locomotives  than  others,  for  there  are  cases  in  which  others  than 
those  engaged  in  operating  railway  engines  would  be  liable,  but  in 
which  no  action  could  be  maintained  against  the  latter.  But  while 
this  is  so,  there  are  cases  where  the  railway  company  may  be  liable 
for  the  improper  and  negligent  sounding  of  the  whistle.  Of  course 
the  mere  sounding  of  the  whistle  cannot  be  deemed  negligence, 
although  blown  in  close  proximity  to  the  highway,  and  even  though 
there  are  horses  in  the  immediate  vicinity.  There  may  how- 
ever be  attendant  facts  and  circumstances  which  show  it  to  be  cul- 
pable negligence.  Whart,  Neg.,  §  898,  and  author's  note;  Voak  v. 
Nortlisrn,  etc.,  Ry,  Oo,y  supra;  People  v.  New  York,  etc.,  Ry.  Co., 
25  Barb,  199;  Culpy.  Atchison,  etc.,  R.  R.   Co.,  ITKans.  475. 

There  are,  in  this  case,  no  facts  or  circumstances  showing  an  ex- 
cuse for  sounding  the  whistle  in  the  manner  in  which  it  was  done  ; 
on  the  contrary,  it  is  fully  and  distinctly  shown  that  the  whistle 
was  wantonly  sounded  at  an  improper  place,  in  a  willfully  and  dan- 
gerously negligent  manner^  and  without  excuse  or  justification. 
If  there  were  facts,  we  deem  it  proper  to  add  to  prevent  possible 
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miflimderstanding,  showing  a  necessity  for  the  use  of  the  whistle, 

or  even  showing  a  reasonable  excuse  for  using  it  at  the  place  and  in 

the  manner  in  which  it  was  used,  then  a  rule  different  from  that 

which  we  here  apply  would  be  applicable. 

Judgment  reversed. 
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aeind.as.) 

Bank  ^  surety  —  agreemsrU  to  applp  prineipaTi  depomi  to  hUtUbt, 

In  an  action  by  a  bank  against  anretiei!  on  a  promisBory  note  diaooanted  by  it, 
it  is  no  defense  tbat  before  maturity  the  prineipal  directed  the  bank  to  pay 
the  note  at  matnrity  oat  of  his  general  deposit  in  the  bank,  that  the  bank 
iUled  to  do  so,  and  subseqnently  allowed  the  principal  to  check  the  money 
oat  of  the  bank,  although  it  knew  of  the  saietyship  at  all  times,  and  the 
deposit  was  sufficient  to  pay  the  note. 

ACTION  on  a  promissory  note.     The  opinion  states  the  case* 
The  defendant  had  judgment  below. 

/.  If.  Larue  and  F.  B,  Everett,  for  appellant. 
W,  D.  Mote,  for  appellees. 

MoBRis,  C.  This  suit  is  upon  a  promissory  note,  dated  April 
12,  1877,  executed  by  Samuel  Hill,  John  Hair  and  William  Mote 
for  ^00,  payable  four  months  after  date,  to  the  order  of  the  appel- 
lant, at  its  bank  in  Lafayette,  with  fiye  per  cent  attorney  fees  and 
with  interest  at  the  rate  of  ten  per  cent  per  annum  after  maturity, 
without  relief  from  valuation  or  appraisement  laws.  The  suit  was 
commenced  in  the  Tippecanoe  Circuit  Court,  and  taken  by  change 
of  venue  to  the  Carroll  Circuit  Court. 

The  defendant  Hill  answered  the  complaint  in  three  paragraphs. 
Though  the  record  says  that  the  answer  contained  four  paragraphs, 
there  are  but  three  in  the  record.  It  is  not  material  how  this  may 
be,  as  the  answer  was  the  separate  answer  of  Hill.  Judgment  was 
rendered  against  him  and  in  favor  of  the  appellant,  and  he  does  not 
complain.     We  need  not  further  notice  the  proceedings  as  to  Hill. 

Hair  and  Mote  filed  a  joint  answer  in  four  paragraphs.     The 
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appellant  demurred  to  the  fourth  paragraph  of  their  answer.  The 
demuiTer  was  overruled.  It  then  replied  to  the  first,  second,  third 
and  fourth  by  a  general  denial.  There  was  a  special  reply  to  the 
fourth  paragi*aph  of  the  answer  of  Mote  and  Hair.  The  cause  was 
submitted  to  a  jury.  Verdict  for  the  appellant  against  Hill,  and 
against  it  and  in  favor  of  Mote  and  Hair.  Motion  by  the  appellant 
for  a  new  trial,  which  was  overruled.  Judgment  upon  the  verdict. 
The  evidence  is  made  part  of  the  record  by  bill  of  exceptions. 

The  rulings  of  the  court  upon  the  demurrer  to  the  fourth  para- 
graph of  the  answer  of  Mote  and  Hair,  and  on  the  appellant's 
motion  for  a  new  trial,  are  assigned  as  error. 

The  fourth  paragraph  of  the  answer  of  Mote  and  Hair  admits 
the  execution  of  the  note  in  suit,  and  then  states  that  the  defend- 
ant Hill  signed  the  note  as  principal,  and  that  they.  Mote  and  Hair, 
signed  it  as  the  sureties  of  Hill ;  that  the  bank  knew  at  the  time 
that  Hill  was  principal,  and  they  his  sureties  ;  that  the  note  was 
given  for  money  borrowed  by  said  Hill  of  the  appellant :  that  the 
appellant  is  a  banking  corporation,  organized  under  the  National 
Banking  Law ;  that  after  the  maturity  of  the  note,  said  Hill  made 
general  deposits  in  the  appellant's  bank,  from  time  to  time,  to  the 
amount  of  $8,000,  and  in  sums  exceeding  the  amount  due  on  said 
note  ;  that  said  Hill,  prior  to  the  maturity  of  the  note,  ''had  con- 
sented and  directed  the  appellant  to  allow  and  pay  said  note, 
interest,  etc.,  thereon  at  any  time  after  its  maturity,  out  of  his 
deposits  in  said  bank,  if  he  should  have  any  such  funds  in  said  bank 
to  pay  the  same  or  any  part  thereof ;"  that  after  said  note  became 
due,  the  appellant  had  of  the  funds  of  said  Hill  on  deposit  in  its 
bank,  more  than  enough  to  pay  said  note,  interest,  etc. ;  that  it 
failed  and  neglected  to  apply  any  of  the  funds  of  said  Hill  so 
on  deposit  in  its  bank  as  aforesaid  (except  $53),  in  payment  of  said 
note,  but  long  subsequent  to  the  maturity  of  said  note,  suffered 
said  Hill  to  check  said  funds  out  of  said  bank.  Wherefore  they 
say  they  are  discharged. 

The  question  raised  by  the  demurrer  to  this  paragraph  of  the 
answer  is  :  Did  the  appellant,  by  failing  to  apply  to  its  payment  the 
money  which  Hill  had  on  general  deposit  in  its  bank,  at  and  after 
the  maturity  of  the  note,  discharge  Mote  and  Hair,  the  known 
sureties  of  Hill  on  the  note?  That  the  bank  had  aright  so  to  apply 
the  money  which  Hill  had  on  general  deposit  after  the  maturity  of 
the  note,  with  or  without  the  consent  or  direction  of  Hill,  will  not 
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be  seriously  questioned.  In  speaking  of  general  deposits,  Morse 
says  :  '^  So  soon  as  the  money  has  been  handed  over  to  the  bank, 
and  the  credit  given  to  the  payer,  it  is  at  once  the  proper  money  of 
the  bank.  It  enters  into  the  general  fund  and  capital,  and  is  nn- 
distinguishable  therefrom.  Thereafter  the  depositor  has  only  a 
debt  owing  him  from  the  bank  ;  a  chose  in  action,  not  any  specific 
money,  or  a  right  to  any  specific  money."  Against  the  debt  thus 
due  the  depositor,  the  bank  may  set  off  any  debt  due  from  the 
depositor  to  it.  Morse  on  Banking,  pp.  30  and  42  ;  Commercial 
Banky  etc.^  v.  Hughes^  17  Wend.  94  ;  BeckwitJi  v.  Union  Bank, 
etc.,  4  Sandl  604. 

Though  the  funds  deposited  with  the  appellant  might  have  been 
applied  by  it  to  the  payment  of  the  note  in  suit,  the  bank  did  not 
hold  the  funds,  in  any  sense,  in  trust  for  the  sureties  of  Hill  on  the 
note.  Had  Mote  and  Hair,  as  such  sureties,  paid  to  the  appellant 
the  note  in  suit,  they  could  not,  had  the  bank  at  the  time  been  in- 
debted to  Hill  on  his  deposit  account  in  a  sum  exceeding  the  amount 
paid  on  the  note,  have  required  the  bank  to  apply  such  indebted- 
ness for  their  benefit,  or  to  reimburse  them  for  the  money  paid  by 
them  on  the  note  for  Hill's  benefit.  They  could  not  have  required 
this  of  the  bank  for  the  obvious  reason  that  they  could  not  have, 
under  the  circumstances,  any  right  to  or  interest  in  the  debt  due 
from  the  bank  to  Hill. 

In  the  case  of  Voss  v.  German  American  Bank,  83  111.  599  ;  8. 
€.,  25  Am.  Bep.  415,  the  note  sued  on  was  as  follows  :  CiaiCAOO, 
Oct.  4, 1873.  Fifteen  days  after  date  we  promise  to  pay  to  the  order  of 
the  Gtermania  Bank  of  Chicago  three  hundred  dollars,  at  their  oifice, 
with  interest  at  the  rate  of  ten  per  cent  per  annum  after  due,  until 
paid.  Value  received.  Signed.  Albert  Michelson.  Indorsed  :  A. 
Voss."  "  The  note,"  says  the  court,  "  appears  to  have  been  made  for 
Michelson's  benefit,  and  Voss  to  have  been  only  a  surety,  as  between 
himself  and  Michelson,  and  as  Michelson  is  shown  to  have  had  funds 
on  deposit  in  the  bank,  from  time  to  time,  after  the  maturity  of  the 
note,  and  before  the  bringing  of  the  suit,  to  an  amount  exceeding 
that  of  the  note,  it  is  insisted  that  the  bank  was  bound  to  apply 
such  funds  to  the  payment  of  the  note,  and  that  not  having  done 
so,  Voss  was  discharged.  And  the  case  of  McDowell  v.  Bank  of 
Wilmington  and  Brandytvine,  1  Harring.  369,  and  Law  v.  JSast  India 
Co.,  4  Ves.  824,  are  cited  as  authorities,  that  under  such  circum* 
Vol.  XL  — 31 


242  INDIANA, 


Seoond  NaUonal  Bank  of  Lafayette  ▼.  HU1. 


Stances,  a  surety  will  be  discharged.  Without  remark  upon  or  con- 
sideration of  these  authorities,  we  do  not  regard  them  as  having 
application  to  the  case  in  hand.  We  do  not  recognize,  in  such  a 
case  as  is  here  presented,  the  existence  of  any  such  obligation  as  the 
one  which  is  asserted  by  appellant's  counsel.'' 

The  case  of  McDowell  v.  Bank  of  Wilmington,  etc. ,  mpra,  seems  to 
be  the  other  way.  The  bank  had  means  in  its  hands  which  it  might 
have  applied  to  the  payment  of  the  note.  The  court  says  :  **  Upon 
what  principle  of  justice  can  such  a  creditor  in  a  court  of  equity  claim 
to  hold  the  surety  bound,  after  the  debt  had  been  in  point  of  fact 
paid,  if  the  creditor  had  elected  to  say  so  or  to  so  consider  it.  The 
creditor  could  have  set  off  the  debt  and  charged  it  in  the  account, 
and  having  the  power,  was  it  not  his  duty  to  do  so  in  justice  to  the 
surety  ?  " 

The  question  is  not  what  the  creditor  might  or  could  have 
done,  but  was  he  obliged  to  do  this  or  discharge  the  surety  ?  The 
creditor  might  sue  the  principal  debtor  as  soon  as  the  debt  matured, 
and  thereby  save  the  surety  from  future  hazard,  but  he  is  not  obliged 
to  sue.  He  may  delay  the  collection  of  his  debt  even  until  the  prin- 
cipal debtor  fails,  without  discharging  the  surety.  To  hold  that 
the  bank  was  obliged  to  apply  the  deposits  made  by  Hill  to  the 
payment  of  the  note,  would  be  to  compel  him  to  collect  his  debt, 
though  none  of  the  parties  bound  to  pay  it  had  requested  him  to 
do  so. 

The  case  of  Martin  v.  Mechanic^  Bank,  etc.,  6  Har.  &  J.  235,  is 
in  point.  The  action  was  upon  a  bill  of  exchange  for  $645,  drawn 
by  W.  P.  Strike  on  W.  &  A.  H.  Woods,  payable  to  Martin,  and  was 
indorsed  by  him  and  others  to  the  bank.  The  bill  was  dated  Au- 
gust 24,  1819,  and  due  at  nine  months.  On  the  20th  of  June,  1820, 
and  after  the  bill  matured,  W.  &  A.  H.  Woods  had  on  general  de- 
posit in  the  bank  $700,  sufficient  to  pay  the  bill.  The  sum  thus  on 
deposit  was  not  applied  by  the  bank  in  payment  of  the  bill,  but  soon 
thereafter  paid  out  on  the  checks  of  the  depositors.  Martin,  the 
indorser  of  the  bill,  contended  that  the  $700  on  deposit  June 
20,  1820,  should  be  held  to  be  a  payment  of  the  bill  ;  or  if  not, 
the  transaction  amounted,  in  law,  to  a  waiver  of  the  right  of  the 
bank  to  proceed  against  him  as  indorser  ;  that  he  was  exonerated 
from  all  liability.  The  court  held  that  the  deposit  was  not  a  pay- 
ment of  the  bill,  and  that  the  failure  of  the  bank  to  apply  the  de- 
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posit  to  the  payment  of  the  bill  did  not  release  the  indorser.  The 
court  also  held  that  the  deposits  made  from  time  to  time,  after  the 
maturity  of  the  bill,  and  the  paying  out  of  the  same  upon  the  checks 
of  the  depositors,  did  not  indicate  a  purpose,  on  their  part,  to  apply 
the  money  in  payment  of  the  bill,  but  rather  the  contrary  ;  that 
under  such  circumstances,  the  law  will  not  require  the  banker  to  dis* 
appoint  its  customers  by  such  an  application  of  his  deposits. 

True,  it  is  averred  in  the  answer,  that  Hill  said  to  the  appellant^ 
some  time  before  the  maturity  of  the  note,  that  when  it  matured, 
any  sum  that  he  might  then  have  on  deposit  might  be  applied  to 
its  payment.  But  this  is  just  what  he  said,  by  implication  of  law, 
whenever  he  made  a  general  deposit  in  the  bank.  The  act  of  mak- 
ing such  a  deposit  was  authority  to  the  bank  to  apply  the  deposit  to 
the  payment  of  the  note  in  suit.  The  statement  of  Hill  gave 
the  bank  no  additional  authority.  The  checks  subsequently  drawn 
by  Hill  upon  the  bank  were  a  withdrawal  of  his  previous 'directions 
upon  the  subject.  It  was  competent  for  Hill  and  the  bank  to  make 
any  disposition  of  the  deposits,  before  their  actual  application,  which 
they  might  see  proper.  The  sureties  of  Hill  had  no  interest  in  such 
deposits.  They  were  not  trust  funds  held  by  the  bank  for  their 
benefit. 

It  is  true,  that  the  creditor,  having  obtained  security  for  his  debt, 
becomes  a  trustee  of  the  same  for  all  parties  concern^.  If  he  ob- 
tains^ judgment  against  the  principal  and  takes  out  execution,  but. 
does  not  levy  it,  though  the  principal  debtor  has  property  on  which 
a  levy  might  be  m^de,  he  does  not,  unless  the  execution  operates  as 
alien,  by  delay,  however  long  continued,  discharge  the  surety; 
but  if  he  causes  a  levy  to  be  made,  he  cannot  release  it  without  dis- 
charging the  surety  to  the  extent  of  the  value  of  the  property  lev- 
ied upon.  So  in  this  case,  the  mere  fact  that  the  appellant  might 
have  applied  the  deposits  to  the  payment  of  the  debt  is  not  enough. 
TUB  debt  due  from  the  bank  to  Hill  on  his  deposit  account  waa 
not  a  collateral  security  in  its  hands  to  the  debt  due  from  Hill  and 
the  appellees  to  the  bank.  PMlbrooks  v.  MeJSwen,  29  Ind.  347; 
ffampton  v.  Levy,  1  McCord  Ch.  107;  Lang  v.  Brevard,  3  Strobh.. 
Eq.  59. 

In  the  case  of  Glazier  v.  Douglass,  32  Conn.  393,  the  plaintiff 
sued  the  defendant,  as  the  indorser  of  a  note  made  by  Henry  Rogers 
&  Co.,  for  $515,  payable  to  the  order  of  the  defendant,  which  was 
indorsed  by  him,  for  the  accommodation  of  the  makers,  to  the  plaint- 
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iff.  At  and  after  the  maturity  of  the  note,  the  makers,  who  be- 
came insolvent,  were  indebted  to  a  firm,  of  which  the  plaintiff  was 
a  member  in  a  snm  exceeding  the  amount  of  the  note  sued  on,  and 
by  a  statute  of  the  State  the  plaintiff  had  a  right  to  set  off  the 
indebtedness  of  the  makers  of  the  note  to  said  firm  against  the 
amount  due  on  the  note.  The  plaintiff  did  not  do  this,  but  with 
a  full  knowledge  of  all  the  facts,  paid  the  makers  the  amount  due 
them,  and  then  brought  this  suit  against  the  defendant  as  the 
indorser  of  the  note. 

The  defendant  insisted  that  the  failure  of  the  plaintiff  to  set  off 
the  amount  due  from  Bogers  &  Go.  to  said  firm,  against  the  note 
sued  on,  released  him  from  liability  as  indorser.  The  court  held 
that  he  was  not  released.     We  quote  from  the  opinion,  as  follows  : 

'^  By  a  series  of  decisions  adopting  the  equitable  principles  of  the 
ciril  law,  there  have  been  annexed  to  the  undertaking  of  a  surety 
in  a  case  like  this,  three  conditions,  and  if  either  is  broken  by  the 
creditor,  that  undertaking  becomes  inoperatire,  and  the  surety  is 
discharged. 

'^  The-first  is  that  the  creditor  shall  present  the  note  to  the  maker 
for  payment  at  maturity,  and  if  dishonored,  use  due  diligence  in 
giving  notice  to  the  surety.  The  second  is  that  no  obligatory  ex- 
tension of  the  time  of  payment  shall  be  given  which  will  preclude 
the  surety,  if  he  pay  the  note  to  the  creditor,  from  enforcing  imme- 
diate repayment  by  compulsory  process  from  the  principal  debtor. 
And  the  third  is,  that  the  creditor  shall  apply  in  payment  of  the 
debt,  or  hold  in  trust  for  the  benefit  of  the  surety,  all  securities 
which  he  may  receive  or  procure  for  that  purpose  by  contract  or  op- 
eration of  law,  so  that  if  compelled  to  discharge  the  debt,  the  surety 
may  be  subrogated  to  them.         ♦♦♦♦♦♦♦ 

*^  In  respect  to  what  shall  be  deemed  a  security  within  the  mean- 
ing of  the  condition,  there  has  been  some  contrariety  of  decision. 
The  better  opinion  is,  that  it  must  be  a  mortgage,  pledge  or  lieiP — 
some  right  to  or  interest  in  property  which  the  creditor  can  hold  in 
trust  for  the  surety,  and  to  which  the  surety,  if  he  pay  the  debts  can 
be  subrogated,  and  the  right  to  apply  or  hold  must  exist  and  be 
absolute." 

Had  Mote  and  Hair  paid  the  note  sued  on  to  the  bank,  would 
their  right  to  the  debt  due  from  the  bank  to  Hill  have  been  abso- 
lute? Gould  they,  as  against  Hill  or  the  bank,  have  claimed  to  be 
subrogated  to  that  debt  P  Did  the  bank  become  the  trustee  of  its 
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own  debt  to  Hill,  and  hold  it  intrust  for  Mote  and  Hair  ?  We  think 
the  debt  due  from  the  bank  to  Hill  for  the  deposits  made  by  Hill 
was  not  a  trust  fund,  that  it  was  not  held  by  the  bank  in  trust 
for  the  appellees.     Petue  t.  Hirsty  5  Man.  &  B.  88. 

The  question  involved  in  this  case  is  one  of  some  practical  im- 
portance, and  we  have  endeavored  to  give  it  that  consideration 
which  its  importance  demands.  We  believe  that  the  conclusion 
which  we  have  reached  will  be  found  to  be  supported  by  the  weight 
of  authority  and  in  agreement  with  the  business  usages  of  the 
country. 

We  think  the  court  erred  in  overruling  the  demurrer  to  the 
fourth  paragraph  of  the  answer  of  Mote  and  Hair,  and  that  tha 
judgment  below  should  be  reversed. 

It  is  ordered  that  upon  the  foregoing  opinion  the  judgment  be- 
low be  reversed  at  the  costs  of  appellee. 

JudgfMnt  reversed. 


Mueller  y.  State. 

(76  Ind.  810.) 
Bufidaiy — n^cemUy — Miiig  dgair^. 
Selling  dgan  on  Sandaj  Is  not  a  work  of  necessity, 

COinriOTION  of  violating  Sunday  law.     The  opinion  states  the 
case. 

0.  T.  Boazy  for  appellant. 

Z>.  P.  Baldwin,  attorney-general,  and  J,  B.  Elaniy  prosecuting 
attorney,  for  the  State. 

Woods,  J.  The  appellant  was  tried  and  convicted  before  a  jus- 
tice of  the  peace  upon  a  charge  of  violating  the  Sunday  law,  in 
that  on  Sunday  the  23d  day  of  October,  1881,  he  was  found  at 
common  labor  and  engaged  in  his  usual  avocation  (vocation),  to 
wit:  Selling  cigars  and  tobacco  to  one  James  Smith  and  divers 
other  persons  of  unknown  names,  the  transaction  not  being  a  work 
of  chiurity  or  necessity. 

Upon  appeal  to  the  criminal  court  the  defendant  was  again  tried. 
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convicted  and  adjudged  to  pay  a  fine.  No  question  is  made  of  the 
formal  sufficiency  of  the  affidavit.  The  appeal  is  based  entirely 
upon  the  proposition  that  the  finding  of  the  court  was  contrary  to 
the  law  and  the  evidence,  and  not  sustained  by  sufficient  evidence. 
The  evidence  was  as  follows:  James  Smith  testified:  '^  My  name  is 
James  Smith;  I  reside  in  the  city  of  Indianapolis;  I  know  the  de- 
fendant^ Oscar  Mueller;  he  is  the  person  now  here  in  court  as  the 
defendant  in  this  court;  he  is  over  fourteen  years  of  age;  be  is  en- 
gaged in  the  business  of  retailing  cigars,  and  hsis  what  is  called  a 
cigar  store;  he  also  keeps  tobacco  in  other  forms  for  sale  at  retail, 
and  has  no  other  business  in  connection  witn  his  cigar  and  tobacco 
'^business;  lam  a  habitual  smoker  of  cigars  and  chewer  of  tobacco, 
and  on  Sunday,  the  23d  day  of  October,  1881, 1  went  into  his  place 
ot  business  and  bought  of  him  two  cigars  and  a  quarter  of  a  pound  of 
chewing  tobacco;  he  was  then  carrying  on  his  business  as  usual  and 
Just  as  he  did  on  week  days;  he  delivered  to  me  the  said  cigars  and 
tobacco,  and  I  paid  him  at  the  time  ten  cents  for  the  cigars 
:and  twenty  cents  for  the  chewing  tobacco,  and  he  accepted  the 
unoney.  This  was  in  the  year  1881,  and  in  the  city  of  Indianapolis, 
Marion  county,  Indiana.  There  was  nothing  said  between  us  about 
the  said  transaction  except  that  I  simply  called  for  what  I  wanted 
and  he  waited  on  me  just  as  he  would  on  any  other  day  of  the  week. 
There  were  several  other  persons  in  the  place  buying  as  I  was,  but 
I  do  not  now  know  who  they  were.'' 

Ed.  Stewart  testified:  ^^  I  made  the  affidavit  in  this  caase;  I  knew 
of  cigars  and  tobacco  being  sold  to  James  Smith  as  charged  in  the 
affidavit,  and  also  to  some  others  on  the  same  day,  but  I  did  not 
know  who  any  of  them  were." 

The  section  of  the  law,  under  which  the  prosecution  was  insti- 
tuted, is  a  substantial  though  not  literal  re-enactment  of  the  act  of 
February  28,  1855,  2  R.  S.  1876,  p.  483,  and  reads  as  follows  : 
**  Whoever,  being  over  fourteen  years  of  age,  is  found  on  the  first 
day  of  the  week  commonly  called  Sunday,  rioting,  hunting,  fishing, 
quarrelling,  at  common  labor,  or  engaged  in  his  usual  avocation  (voca- 
tion?), works  of  charity  and  necessity  only  excepted,  shall  be  fined 
in  any  sum  not  more  than  ten  nor  less  than  one  dollar;  but  nothing 
herein  contained  shall  be  construed  to  affect  such  as  conscientiously 
observe  the  seventh  day  of  the  week  as  the  Sabbath,  travellers,  fami-  * 
lies  removing,  keepers  of  toll-bridges  and  toll-gates,  and  ferrymen 
acting  as  such."    Public  Offenses,  acts  of  1881,  p.  194,  §  95. 
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The  appellant's  counsel,  relying  mainly  upon  the  opinion  in  the 
case  of  Carver  t.  State,  69  Ind.  61 ;  s.  c,  35  Am.  Rep.  205 ;  asks 
us  to  declare  judicially  that  cigars  and  tobacco,  in  the  sense  of  the 
law,  are  necessities  to  those  accustomed  to  use  them,  and  hence  that 
the  defendant  had  the  right  to  pursue  on  Sunday  his  usual  vocation 
of  supplying  these  articles  to  those  who  needed  them. 

The  proper  interpretation  and  application  of  a  law  like  this  is 
necessarily  difficult.  Necessity  like  fraud  is  incapable  of  a  definition 
at  once  accurate  and  sufficiently  comprehensire  to  accomplish  the 
object  of  this  enactment.  The  law  however  must  often  deal  with 
the  indefinable.  The  law-giver's  work  is  to  make  the  law  in  such 
general  or  specific  terms  as  are  deemed  suitable  to  declare  his  pur- 
pose. The  duty  of  the  courts  is  not  to  defeat  but  to  discover  and 
enforce  the  legislative  design. 

The  command  of  the  law  in  question  is  that  men  shall  not 
engage  in  common  labor  or  in  their  accustomed  pursuits  on  Sun- 
day, works  of  charity  or  necessity  excepted.  What  should  be 
deemed  a  necessity,  the  law  itself  could  not  well  have  been  made 
to  say,  and  any  attempt  of  the  courts  to  frame  a  definition  of 
general  application  would  be  more  likely  to  produce  confusion  than 
certainty.  The  question  in  each  case  must  be  decided  according  to 
the  circumstances,  and  is  therefore  more  a  question  of  fact  than  of 
law. 

Much  of  the  prevalent  confusion  and  doubt  upon  the  subject  has 
arisen,  probably,  from  attempts  made  to  determine  and  declare,  as 
by  a  rule  of  law,  that  which  was  properly  determinable  only  as  a 
matter  of  fact,  or  at  most,  of  combined  law  and  fact.  For 
instance,  it  is  said  in  Carver  v.  State,  that  ''  In  this  State  it  has 
been  held  that  manufacturing  malt  beer,  gathering  and  boiling 
sugar-water  to  prevent  its  waste,  receiving  the  verdict  of  a  jury  by 
a  court,  and  gathering  the  fruits  of  the  earth  to  prevent  their 
decay,  and  taking  them  to  the  market-place  on  Sunday,  are  works 
of  necessity  within  the  meaning  of  the  present  act."  But  a  refer- 
ence to  the  cases  cited  will  show  that  each  of  them  was  decided 
upon  its  own  circumstances.  Manufacturing  malt  beer  on  Sunday 
was  not  unlawful,  because  the  process  could  not  otherwise  be  com- 
pleted; gathering  and  boiling  sugar-water,  because  it  was  neces- 
sary in  order  to  save  it;  hauling  melons  to  market,  because,  as  the 
defendant  in  the  case  was  situated,  he  could  not  otherwise  have 
saved    his    property.      But    the   cases    are    not    authority    to 
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the  effect  that  if  the  defendant,  in  any  of  the  cases,  had  done 
more  than  was  reasonably  necessary,  he  would  not  have  been 
amenable  to  the  law.  To  illustrate:  The  necessity  of  gathering 
the  sugar- water  as  it  runs  is  manifest,  but  whether  the  boiling  of 
it  is  necessary,  may  depend  on  the  means  of  storing  and  saying  it 
which  the  party  has  on  hand,  or  under  the  circumstances,  ought 
to  have  had  ready.  The  necessity,  in  any  such  case,  is  to  be  de» 
termined  evidently  as  a  matter  of  fact. 

It  is  further  said  in  the  Carvw  case  that  the  true  rule  was  laid 
down  in  Wilkinson  v.  SiaU,  59  Ind.  416  ;  s.  c,  26  Am.  Rep.  84 ; 
namely:  **  That  labor  performed  on  Sunday,  which  is  necessary, 
under  any  particular  state  of  circumstances,  for  the  accomplish- 
ment of  a  lawful  purpose,  is  not  a  violation  of  the  Sunday  law  ;'^ 
and  proceeding  from  this  proposition,  the  opinion,  apparently  for 
the  purpose  of  accurately  stating  the  exact  point  decided,  says  : 
''  Keeping  a  hotel  in  this  State  on  Sunday  is  not  unlawful.  Keep- 
ing a  hotel  on  Sunday,  in  the  same  way  that  it  is  usually  kept  on 
a  week  day,  is  not  unlawful.  It  follows  then  that  if  a  hotel  keeps 
a  cigar  stuid,  which  is  a  part  of  its  establishment,  from  which  it 
sells  cigars  to  its  guests,  boarders  and  customers,  on  a  week  day,  to 
sell  cigars  from  the  same  stand  in  the  same  way  on  Sunday  is  not 
unlawful.  Indeed,  we  see  no  difference,  legally,  between  the  act 
of  selling  a  cigar  under  such  circumstances,  and  the  act  of  furnish- 
ing a  cup  of  tea  or  coffee,  a  meal  of  victuals,  or  suppljring  any  other 
daily  want,  to  a  customer  on  Sunday  for  pay." 

If  hotel-keepers  may  maintain  cigar  stands,  and  sell  therefrom 
on  Sunday  to  their  guests,  boarders  and  customers;  and  ordinary 
dealers,  who  do  not  keep  hotel,  cannot  sell  from  their  places  of 
business,  it  is  evident  that  the  users  of  tobacco  or  cigars  will  be- 
come Sunday  customers  of  the  hotels,  and  there  will  result  an 
odious  and  intolerable  monopoly,  which  ought  to  condemn  the 
interpretation  of  the  law  that  leads  to  it.  Whether  the  hotel- 
keeper  may  provide  and  furnish  cigars  and  tobacco,  on  Sunday,  to 
his  travelling  guest,  who  may  reasonably  be  supposed  to  have  had 
no  opportunity  to  supply  himself  for  the  day,  need  not  be  decided, 
as  the  question  is  not  before  us.  But  that  he  may  not  keep  open  a 
stand,  bar  or  other  place,  for  the  purpose  of  general  sales  to  resi- 
dent customers  or  borders, who,  like  other  citizens,  ought  to  antici- 
pate and  furnish  a  supply  for  their  Sunday  wants,  seems  clear* 
There  should  be  no  privilege  allowed  to  the  hotel-keepers  of  seU* 
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ing  to  his  boarders  and  resident  customers,  which  is  not  allowed  to 
the  keeper  of  a  boarding-hoose  or  restaurant,  or  to  other  classes  of 
dealers. 

But  the  clium  is  made  that  it  is  not  unlawful  to  sell  cigars  on 
Sunday  to  any  one  accustomed  to  use  them,  because  '^  smoking  a 
cigar,  by  those  who  have  acquired  the  habit,"  is  "  clearly  a  neces- 
sity." Upon  what  principle  the  court  can  take  judicial  knowledge 
of  such  a  fact,  if  it  be  a  fact,  is  not  plain.  It  is  hardly  probable 
that  the  law-makers  contemplated  that  the  cravings  of  a  morbid 
and  unnatural  appetite  should  be  deemed  to  create  such  an  im- 
perious necessity  for  appeasement  as  that  the  general  requirement 
for  Sunday  observance  should  yield  to  it,  while  the  supplying  of 
the  ordinary  necessities  of  life,  like  food  and  clothing,  by  purchase 
and  sale  out  of  the  stores,  should  be  forbidden. 

The  drinking  of  intoxicating  liquors  is  not  unlawful  upon  any 
day;  and  upon  all  days,  except  Sunday  and  some  other  specified 
days,  their  sale  is  not  unlawful.  If  it  can  be  said  by  the  court  that 
a  cigar  is  necessary  to  the  smoker,  it  is  no  less  certainly  known 
that  a  drink  is,  in  the  same  sense,  needful  to  the  drinker.  The 
appetite  for  the  latter  is  not  weaker  than  the  demand  for  the 
former.  The  law  however  specifically  forbids  the  sale  of  intoxi- 
cating liquors  on  Sunday.  He  who  uses  them  must  therefore 
anticipate  his  necessity,  and  provide  beforehand  a  supply  for  Sun- 
day use;  and  no  good  reason  occurs  to  us,  why,  under  ordinary  cir- 
cumstances, the  user  of  cigars  or  other  forms  of  tobacco  should 
not  be  required  to  be  equally  provident. 

The  rule  which,  in  Carver  v.  State^  supra,  is  declared  to  be  the 
rule,  is  in  fact  a  rule  which  cannot  be  practically  applied  without 
nullifying  the  law.  To  repeat  it,  the  rule  is,  that  labor  which  is 
necessary,  under  any  particular  circumstances,  for  the  accomplish- 
ment of  a  lawful  purpose,  is  not  forbidden.  This  deduces  the 
necessity  from  the  lawful  purpose;  whereas,  under  the  terms  of  the 
law,  the  purpose,  or  work  done  to  accomplish  it,  can  be  lawful  on 
Sunday,  only  when  under  the  circumstances  there  was  a  present 
and  pressing  necessity  for  its  accomplishment  on  that  day.  Under 
the  rule,  as  stated,  any  lawful  purpose  may  be  accomplished  by 
doing  on  Sunday,  what  under  the  circumstances  was  necessary  to 
achieve  it.  The  law  however  makes  all  purposes  unlawful  in  so 
far  as  they  require  common  labor  or  the  pursuit  of  accustomed 
employments  on  Sunday,  except  works  of  charity  or  necessity.  So 
Vol.  XL— 32 
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that  in  order  to  determine  what  purposes  may  be  lawfully  attempted 
on  Sunday,  we  are  brought  back  to  the  original  inquiry,  what  does 
necessity,  as  used  in  this  law,  mean  ?  It  may  be  said,  as  has  been 
said  before,  that  it  does  not  mean  an  absolute  or  physical  necessity, 
but  a  moral  fitness  or  propriety  of  the  work  or  labor  done,  under 
the  circumstances  of  any  particular  case.  Morris  y.  StaiSy  31  Ind. 
189,  and  cases  cited.  Generally  speaking,  it  ought  to  be  an  unfore- 
seen necessity,  or  if  foreseen,  such  as  could  not  reasonably  have 
been  provided  against. 

Coming  to  the  case  in  the  record,  the  evidence  shows  that  the 
defendant  on  Sunday  had  his  tobacco  store  0|>en  for  business, 
without  any  pretense  of  necessity,  except  to  sell  in  the  ordinary 
way.  This  was  an  infraction  of  the  law,  if  no  sale  had  been  made; 
but  the  particular  sale  charged  to  have  been  made  to  Smith  is 
established  by  the  evidence,  and  no  special  necessity  for  the  trans- 
action is  disclosed.  If  it  were  conceded  that  an  appetite  or  crav- 
ing creates  a  necessity,  it  does  not  appear  that  Smith  was  suffering 
or  bought  for  the  purpose  of  immediate  use.  For  all  that  is  shown, 
he  may  have  made  the  purchase  as  a  matter  of  convenience  only, 
in  anticipation  of  future  wants. 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 


MOKTGOHERY  V.  BOARD  OP  COMMISSIONERS  OF  HaHILTOK  CoUNTY, 

a6  ind.  aoe.) 

Landlord  and  tenant  —  hMing  aver  —  election, 

A  tenant  under  a  lease  for  three  years  with  a  privilege  of  five  more,  holding 
over,  is  bound  for  the  full  further  term  of  five  years. 

ACTION  for  rent.     The  opinion  states  the  case.     The  defendant 
had  judgment  below. 

A,  F,  Shirts,  O.  Sldrts  and  W.  R.  Fertigy  for  appellant 

J.  Stafford  and Boyd,  for  appellee. 

Best,  C.      This  suit  was  brought  by  the  appellant  to  recover 
from  the  appellee  $250,  alleged  to  be  due  him  for  the  rent  of  cer- 
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tain  premises  described  in  the  complaint.  A  demurrer,  for  want 
of  facts,  was  sustained  to  the  complaint,  and  this  ruling  presents 
the  only  question  in  the  record. 

The  facts  ayerred  are,  briefly,  that  the  appellant's  vendor, 
on  the  1st  day  of  July,  1875,  leased  the  premises  in  the  complaint 
described,  to  the  appellee,  for  three  years  from  that  time,  for  $500 
per  year,  payable  semi-annually  in  advance,  with  the  privilege  of 
keeping  them  two  years  longer  upon  the  same  terms,  at  the  option 
of  the  appellee  ;  that  the  appellee  took  and  retained  possession  of 
the  pi'emises  for  four  years,  paying  the  rent  in  accordance  with  the 
terms  of  the  lease,  and  at  the  expiration  of  the  fourth  year  quit  the 
possession  and  refused  to  pay  more  rent. 

This  suit  was  afterward  brought  to  recover  the  rent  alleged  to 
have  accrued  for  the  first  half  of  the  fifth  year.  The  appellant 
insists,  that  under  the  the  facts  stated,  the  appellee  is  liable  for  the 
rent  for  five  years.  This  the  appellee  disputes,  and  this  is  the 
question  presented. 

The  language  of  the  lease,  describing  the  duration  of  the  term, 
is  as  follows  :  "  For  the  term  of  three  years,  *  *  *  with  the 
privilege  of  five  years  at  the  same  rate,  at  the  option  of  the  said 
board  of  commissioners." 

The  appellant,  after  stating  that  possession  was  taken  in  pursu- 
ance of  the  lease,  alleges  the  facts  which  he  insists  show  that  the 
appellee  exercised  the  option  to  hold  the  premises  for  five  yeara, 
thus,  ''and  that  the  defendant  did  continue  to  occupy  said  premi- 
ses, and  to  pay  to  this  plaintiff  the  rent  provided  for  in  said  lease, 
and  according  to  the  terms  and  conditions  thereof,  until  the  31st  day 
of  July,  1879,  when  the  defendant  notified  the  plaintiff  that  they 
would  no  longer  occupy  said  premises,  and  offered  to  surrender  the 
possession  thereof  to  this  plaintiff,  which  he  refused,  and  has  since 
refused,  to  accept." 

It  will  be  observed  that  it  is  not  averred  that  the  appellee,  at  or 
before  the  expiration  of  the  term  of  three  years,  exercised  the  op- 
tion to  hold  the  premises  longer,  but  it  is  alleged  that  possession 
was  retained,  and  rent  paid,  in  accordance  with  the  terms  of  the 
lease,  for  one  year  thereafter,  and  it  is  insisted  that  these  acts  amount 
to  an  election  to  hold  for  the  remaining  two  years.  On  the  other 
hand,  the  appellee  insists  that  these  acts  do  not  amount  to  an  elec- 
tion to  so  hold  ;  but  as  they  are  consistent  with  a  tenancy  from  year 
to  year,  they  create  no  other  relation.     In  support  of  this  position 
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the  appellee  cites  the  case  of  Thiebaud  t.  First  National  Bank  of 
Vevayy  42  Ind.  212.  In  that  case  the  appellant's  ancestor  had 
leased  to  the  appellee  certain  premises,  for  the  term  of  fiye 
years  from  the  1st  day  of  May,  1864,  and  the  lease  contained  this 
stipulation  :  ''  It  is  agreed  between  said  parties  that  said  bank  is  to 
have  the  privilege  of  renting  said  premises  for  another  term  of  five 
years,  at  the  same  rate  of  rent  as  specified  for  the  first  term  of  five 
years,  payable  in  the  same  manner  as  above  set  forth."  For  eigh- 
teen months  after  the  expiration  of  the  five  years,  the  lessee  con- 
tinned  to  occupy  the  premises,  and  paid  three  half  yearly  instal- 
ments of  rent,  according  to  the  terms  of  the  lease.  Thereupon  the 
appellant  brought  the  action  to  recover  the  premises,  jipon  the 
ground  that  the  term  had  expired.  This  was  resisted,  and 
it  was  insisted  that  the  retention  of  possession  and  the  payment 
of  rent  amoiinted  to  an  election  to  hold  for  five  years  longer,  and 
was  equivalent  to  a  re-renting.  The  court  however  held  that  the 
retention  of  possession  and  the  payment  of  rent  were  entirely  con- 
sistent with  a  tenancy  from  year  to  year,  and  created  no  other  re- 
lation. 

The  facts  brought  the  case  within  the  well-known  rule  of  law^ 
that  "  If  a  tenant  holds  over  by  consent  given,  either  expreessly  or 
constructively,  after  the  determination  of  a  lease  for  years,  it  is  held 
to  be  evidence  of  a  new  contract,  without  any  definite  period,  and 
is  construed  to  be  a  tenancy  from  year  to  year.'* 

The  lease  was  for  five  years,  and  no  longer,  and  therefore,  when 
the  appellee  occupied  the  premises  thereafter,  it  held  over,  and  was 
a  tenant  from  year  to  year.  It  is  true  that  it  was  entitled  by  the 
terms  of  the  lease  to  re-rent  the  premises,  but  this  it  did  not  do, 
and  therefore  its  occupancy  simi)ly  constituted  a  tenancy  from  year 
to  year. 

The  lease  in  this  case  is  however  quite  different.  The  term  did 
not  necessarily  terminate  at  the  expiration  of  three  years.  Its  ter- 
mination depended  upon  the  option  of  the  appellee.  If  the  option 
was  exercised,  the  term  continued  for  five  years.  There  was  to  be 
no  renewal,  nor  was  there  to  be  more  than  one  term.  That  term 
was  for  either  three  or  five  years  ;  its  duration  depended  upon  the 
appellee ;  until  its  termination  there  could  be  no  tenancy  from  year 
to  year.  If  the  option  was  exercised,  the  term  did  not  terminate 
at  the  end  of  three  years.  How  was  the  option  to  be  exercised  ? 
Simply  by  retaining  possession.     Nothing  else  was  contemplated  by 
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the  parties.  Notice  was  not  required^  nor  expected,  and  all  the 
appellee  had  to  do  to  exercise  the  option,  was  to  keep  the  premises. 
This  was  done,  and  such  act  must  be  regarded  as  the  exercise  of 
the  option.  The  appellee  could  either  go  out  or  remain  in  at  the 
expiration  of  three  years.  If  the  option  to  remain  under  the  lease 
was  not  exercised,  it  was  the  appellee's  duty  to  surrender  the  pos- 
session, and  as  this  was  not  done,  the  inference  that  the  option  was 
exercised  would  seem  to  be  irresistible. 

The  case  of  Ddashnian  v.  Berry y  20  Mich.  292,  was  an  action  to 
recover  the  possession  of  premises  held  by  a  tenant.  The  premises 
were  leased  "  for  thfe  term  of  one  year,  with  the  privilege  of  having 
the  same  three  years  at  the  same  rent,  and  at  the  option  of  the 
lessee.''  Under  this  lease  the  tenant  remained  in  possession  for  one 
year  and  five  days,  without  giving  any  notice  that  he  would  remain 
longer,  and  the  action  was  brought  to  I'ecover  possession  on  the 
ground  that  remaining  in  possession  of  them  was  not  an  exercise  of 
the  option  to  hold  them  longer  than  one  year. 

The  court  said:  "The  Circuit  Court  held  in  effect,  that  this 
continuance  in  possession,  after  the  expiration  of  the  first  year,  was 
not  an  exercise  of  the  option  thus  to  continue  for  the  longer  term ; 
and  that  to  give  him  the  right  to  continue  for  the  optional  term, 
he  was  bound  to  give  actual  notice  of  such  intention  at  the  end  of 
the  first  year,  or  at  least,  before  the  suit  to  eject  him  was  com- 
menoed.  Such  a  notice,  had  it  been  given,  would  have  been  a  notice 
only  of  the  lessee's  intention  to  continue  the  same  occupation,  upon 
the  same  terms  as  before.  And  upon  principle  it  would  certainly 
seem  that  the  actual  continuance  of  such  occupation  was  the  best 
and  most  conclusive  evidence  of  his  intention  to  continue.  And 
as  it  was  at  his  option  to  have  the  term  expire  at  one  year  or  three 
years,  and  he  had  covenanted  to  deliver  up  possession  at  the  end  of 
the  term,  but  one  inference  could  legally  and  properly  be  drawn 
from  such  continuance,  after  the  year,  viz. :  that  he  intended  to 
continue  rightfully  according  to  the  terms  of  his  lease,  rather  than 
wrongfully  in  defiance  of  its  provisions." 

So  in  this  case,  we  think  the  appellee's  possession  must  be  re- 
garded as  held  under  the  lease,  rather  than  in  violation  of  its  terms, 
and  that  the  averments  of  the  complaint  are  sufficient  to  show  an 
exercise  of  the  option  to  hold  for  the  residue  of  the  term. 

For  these  reasons  the  court  erred  in  sustaining  the  demurrer  to 
the  complaint,  and  the  judgment  should  be  reversed. 
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Pbr  Cubiah. —  It  is  therefore  ordered,  upon  the  foregoing  opin- 
ion, that  the  judgment  he  and  it  is  hereby  in  all  things  reversed, 
at  the  costs  of  the  appellee,  with  instructions  to  overrule  the  de- 
morrrer  and  for  further  proceedings. 

Judgment  reversed. 


Hazlett  v.  Sinclair. 

Cn  Ind.  488.) 

Deed — covenant  running  trith  land — to  maintain  Uns  fence, 

A  oovenant  bj  the  grantor  in  a  deed  forever  to  maintain  a  fence  or  wall  on 
the  line  between  the  granted  premiaea  and  the  grantor's  premiaeB,  runs  with 
the  land. 

ACTION  to  recover  expense  of  repairing  a  partition  fence.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

if.  A.  Moore  and  G.  (7.  Moore,  for  appellant. 

J.  Birch,  J.  J.  Smiley  and  W.  O.  Neff,  for  appellee. 

Elliott,  G.  J.  This  was  an  action  by  the  appellee  agains^  the 
appellant  for  the  recovery  of  money  expended  in  repairing  a  par- 
tition fence.  The  only  error  assigned  is  that  the  court  erred  in 
sustaining  a  demurrer  to  the  answer  of  the  appellant. 

The  material  allegations  of  the  answer  are  in  substance  these: 
On  the  16th  day  of  December,  1868,  one  Simon  Lisby  was  the  owner 
of  the  lands  now  owned  by  the  appellant  and  api)ellee;  that  on  that 
day  he  conveyed  to  Richard  M.  Hazlett  the  land  now  owned 
by  the  appellant  and  which  adjoins  that  of  appellee;  that  the  deed 
conveying  said  land  contained  the  following  covenant:  "And  the 
said  grantors,  for  themselves,  their  heirs,  assigns,  executors  and  ad- 
ministrators, do  hereby  agree  and  covenant  as  a  part  of  this  con- 
veyance, that  they  will  forever  maintain  and  keep  up  a  good  and 
sufficient  fence  or  wall  on  the  line  between  them  and  the  said 
Richard  M.  Hazlett; "  that  appellant  purchased  of  Hazlett  and 
received  from  him  a  deed  of  waiTanty;  that  appellee  also  acquired 
title  from  the  said  Lisby,  and  that  the  deeds  forming  the  appellee's 
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chain  of  title  all  contained  full  covenants  of  warranty ;  that  the 
fence  named  in  the  complaint  is  on  the  line  designated  in  the  deed 
of  Lisby  containing  the  foregoing  covenant. 

Appellant's  theory  is  that  the  covenant  in  Lisby's  deed  to  Richard 
M.  Hazlett  is  a  covenant  mnning  with  the  land,  and  imposed  a 
burden  upon  the  land,  and  that  all  of  Lisby's  gnintees,  near  or  re- 
mote, took  the  land  charged  with  this  burden.  The  appellee  upon 
the  other  hand  contends  that  the  covenant  was  a  personal  one,  creat- 
ing a  personal  charge  against  Lisby,  but  imposing  no  burden  upon 
the  land  which  would  follow  it  into  the  hands  of  his  grantees. 

Much  reliance  is  placed  upon  the  case  of  Bronson  v.  Coffin,  108 
Mass.  175;  8.  c,  11  Am.  Rep.  335.  In  that  case  the  person  from 
whom  both  of  the  litigants  derived  title  had  conveyed  a  strip  of 
ground  to  a  railway  company,  and  in  the  deed  of  conveyance  waa 
written:  ''I,  the  said  T.  O.  Gofl^,  hereby  covenant  that  I  and 
my  heirs  and  assigns  will  make  and  maintain  a  sufficient  fence 
through  the  whole  length  of  that  part  of  the  railroad  which  runs 
through  my  farm ;  this  covenant  of  maintaining  the  fence  to  be 
perpetual  and  obligatory  upon  me  and  all  persons  who  shall  become 
owners  of  the  land  on  each  side  of  said  railroad."  This  was  held 
to  be  a  covenant  running  with  the  land  and  not  a  mere  personal 
covenant,  the  court  saying:  "  It  was  therefore  rightly  ruled  at  the 
trial  that  the  clause  in  Coffin's  deed  did  not  create  a  merely  personal 
obligation,  but  constituted  an  incumbrance  upon  his  adjoining 
lands.''  It  was  also  held  that  a  privity  of  estate  was  created,  be- 
cause such  a  covenant  conveyed  an  easement  in  the  lands  of  the 
grantor  to  the  grantee.  Gases  are  cited  which  strongly  support 
the  decision  of  the  court.  Among  them  are  Wheelock  v.  Thayer, 
16  Pick.  68;  Morse  v.  Aldrichy  19  id.  449;  Savage  v.  Mason,  3 
Cush.  600;  VanRensselaer  v.  Read,  26  N.  Y.  668;  Woodruff  v. 
TVdn/on,  eie.,  Co.,  2  Stockton,  489;  Carr  v.  Lowrtfs  AdnCx,  27 
Penn.  St.  257.  The  case  of  Savage  v.  Mason,  supra,  is  said  to  be 
^'the  strongest  case  in  favor  of  the  position  that  the  clause  in  Cof- 
fin's deed  was  a  covenant  mnning  with  the  adjoining  lands." 
In  the  case  last  named,  a  covenant  very  like  that  in  the  case  we  have 
in  hand  was  held  to  run  with  the  land,  and  it  was  said:  ^'The  lia- 
bility to  perform  and  the  right  to  take  advantage  of  this  covenant, 
both  pass  to  the  heir  or  assignee  of  the  land,  to  which  the  covenant 
is  attached.  This  covenant  can  by  no  means  be  considered  as 
merely  personal,  or  collateral,  and  detached  from  the  land. "      In 
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the  case  of  Eerier  t.  Little  Miami,  etc.,  Co.y  14  Ohio  St.  48,  the 
oovenant  in  the  deed  was  expressed  in  this  language,  that  he,  the 
grantor,  '^  his  heirs  and  assigns,  should  build  and  keep  up  a  fence 
on  each  side  "  of  the  right  of  way 'granted,  and  this,  after  a  very 
able  and  exhaustive  discussion,  was  held  to  impose  a  burden  upon 
the  land  of  the  grantor,  which  passed  with  it  into  the  hands  of  his 
grantees.  The  Supreme  Court  of  Vermont  in  Kellogg  t.  Robinson, 
6  Vt.  276;  27  Am.  Dec.  550,  in  deciding  upon  the  effect  of  a  covenant 
very  similar  in  its  terms  to  that  before  us,  examined  with  much  care 
the  ancient  authorities,  and  held  it  to  be  a  covenant  running  with  the 
land.  Among  the  authorities  there  cited  is  the  old  case  of  BaU^  v. 
Wellsy  3  Wils.  25,  where  it  was  said:  '^  If  lessee  covenants  to  build  a 
wall  and  assigns  over  his  estate,  the  grantee  of  the  reveraion  shall  have 
covenant  against  the  assignee,  notwithstanding  the  covenant  wants 
the  word  assigns,  yet  every  assignee,  by  accepting  possession,  hath 
made  himself  subject  to  all  covenants  concerning  the  land,  but  not 
to  collateral  covenants."  In  the  case  of  Bogle  v.  Tamlgn,  6  B.  ft  G. 
329,  Bayley,  J.,  says:  "Such  a  right  to  have  fences  i*epaired  by 
the  owner  of  adjoining  lands  is  in  the  nature  of  a  grant  of  a  distinct 
easement,  affecting  the  land  of  the  grantor."  In  Blain  v.  Taylor y 
19  Abb.  Pr.  228,  the  covenant  was  very  like  the  one  upon  which 
the  present  contest  is  waged,  and  it  was  held,  that  it  created  an  inter- 
est in  adjoining  lands  of  the  grantor,  and  ran  with  the  land  to  those 
deriving  title  from  him.  In  that  case  it  was  said:  "Although  a 
covenant  is  made  by  one  for  Miimself,  his  heirs  and  assigns,'  yet  if 
the  thing  to  be  done  is  merely  collateral,  and  in  no  respect  con- 
cerns the  land,  an  assignee  is  not  bound.  *  *  The  covenant  in 
the  case  before  us  however  is  not  collateral,  but  relates  to  the  land 
itself.  The  keeping  of  a  fence  *  *  in  repair  affects  the  land  as 
much  as  keeping  a  house  or  any  other  building  on  the  premises,  in 
repair." 

It  is  true,  as  appellee  asserts,  that  there  must  be  a  privity  of  es- 
tate between  the  covenantor  and  covenantee.  There  is  in  this  case 
the  requisite  privity  of  estate.  The  grant  of  the  strip  of  land  and 
the  covenant  to  maintain  a  fence  imposed  an  easement  in  favor  of 
the  grantee  upon  the  adjacent  grounds  of  the  grantor.  This  is  ex- 
pressly adjudged  in  most,  and  impliedly  held  in  all,  of  the  cases 
cited.  This  easement  passes,  and  can  only  pass,  with  the  grant 
of  the  dominant  estate  to  which  it  is  attached.  Moore  v.  Grose, 
43  Ind.  30;  Wash,  on  Easem.  87.     There  was  therefore  privity  of 
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estate  between  the  coyenantorand  the  covenantee;  for  the  covenant 
operated  upon  the  lands  now  owned  by  the  appellee.  Counsel  are 
mistaken  in  their  statement  that  the  appellant  never  acquired  any  in- 
terest in  the  land  now  owned  by  the  appellee,  for  as  we  have  seen, 
such  an  interest  was  acquired,  although  it  is  true  that  the  inter- 
est was  but  an  easement.  I'he  appellee  is  therefore  a  privy  in  es- 
tate ownmg  land  burdened  by  a  covenant  running  with  it  in  favor 
of  the  appellant. 

The  case  of  Block  v.  Isham^  28  Ind.  37,  is  not  in  point.  In  that 
ease  the  agreement  was  not  embodied  in  the  deed  conveying  the 
premises,  but  was  a  separate  and  independent  agreement.  Nor 
was  there  in  that  case  any  continuing  covenant,  but  simply 
a  personal  contract  that  when  one  of  the  contracting  parties 
used  a  partition  wall  built  by  the  other,  he  should  pay  the  one- 
half  of  the  original  cost  thereof.  It  was  held  in  Taylor  v.  Ow$ny 
2  Blackf.  301,  that  a  covenant  granting  the  exclusive  right  to  cany 
on  a  certain  business  upon  premises  demised  to  a  lessee,  and  agree- 
ing that  such  business  should  not  be  carried  on  by  any  person  upon 
any  other  lands  owned  by  the  lessor,  was  a  mere  personal  covenant. 
In  that  case  it  was  said:  ^*  Such  a  right  of  the  proprietor  of  real 
estate  to  carry  on  trade  upon  his  premises,  cannot  be  made  the  sub- 
ject of  a  separate  conveyance,  so  as  to  prevent  the  subsequent 
holder  of  the  property,  without  his  own  agreement,  from  pursuing 
his  lawful  business  there.  This  covenant  between  Owen  and  Tay- 
lor is  entirely  of  a  personal  nature.  It  neither  runs  with  the  land 
of  the  covenantor,  nor  does  it  create  any  lien  thereon,  either  legal 
or  equitable."  It  is  quite  plain  that  the  case  from  which  we  have 
quoted  affords  appellee  no  assistance. 

It  is  claimed  by  appellee's  counsel  that  he  had  no  knowledge, 
either  actual  or  constructive,  of  the  right  claimed  in  the  land  con- 
veyed to  him.  It  is  said  that  he  had  no  constructive  notice,  be- 
cause he  was  bound  to  look  only  to  the  conveyances  made  by  the 
grantor  through  whom  he  claims. 

The  rule  undoubtedly  is  that  a  purchaser  is  bound  to  take  notice 
only  of  such  conveyances  as  have  been  executed  by  a  grantor 
through  whom  he  derives  title.  Oorbin  v.  Sullivan,  47  Ind.  366; 
Ware  v.  Egmont,  31  Eng.  L.  &  Eq.  89.  It  is  also  true  however  that 
he  is  chargeable  with  knowledge  of  all  information  supplied  by  the 
deeds,  either  of  his  immediate  or  remote  grantors.  Wiseman  v. 
Hutchinson,  20  Ind.  40.     The  grant  of  the  easement  in  the  land 
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now  owned  by  appeUee  was  contained  in  a  deed  of  appellee's  grantor, 
namely^  that  in  which  the  covenant  which  gives  rise  to  this  con- 
troversy is  written.  In  discussing  the  character  of  that  covenant^ 
it  has  been  incidentally  said  that  the  covenant  to  keep  and  main- 
tain the  fence  conveyed  an  easement  in  the  adjacent  lands  then 
owned  by  the  grantor.  In  Washburn  on  Easements,  it  is  said  : 
^'And  it  may  be  stated,  in  general  terms,  that  an  easement  to 
maintain  a  fence  between  two  parcels  may  be  attached  to  one  in 
favor  of  another,  if  there  be  sufficient  evidence  of  an  original 
agreement  to  that  effect  between  the  owners."  At  another  place 
the  same  author  says:  ^'  But  if  a  grantor,  in  terms,  when  granting 
lands  by  deed,  covenant  for  himself,  his  heirs  and  assigns,  to  fence 
the  premises,  it  would  be  a  covenant  which  runs  with  the  estate." 
P.  635.  The  doctnne  of  the  author  is  supported  by  many  cases 
cited  in  the  notes  to  the  text,  and  is,  in  fact,  in  principle  the  same 
as  that  declared  in  the  cases  cited  by  us.  The  interest  which  the 
appellant  acquired  with  the  estate  conveyed  to  him  was  an  interest 
in  the  land  now  owned  by  the  appeUee,  and  notice  of  this  interest 
was  furnished  to  the  latter  by  the  deeds  of  the  grantor  through 
whom  he  claims  title. 

That  an  easement  is  an  interest  in  land  is  well  settled.    Snowden 
V.  Wilas,  19  Ind.  10;  Washburn  on  Easements,  6. 

The  court  erred  in  sustaining  appellees'  demurrer  to  the  appel- 
lant's answer* 

Judgment  reversed,  toUh  cosU. 


Ambs  Iron  Works  y.  Warren. 

(76  Ind.  619.) 

Chnfiiet  qf  toiot — eomiUy  —  chattel  mertgage, 

A  chattel  mortgage  on  property  in  Indiana,  executed  and  recorded  In  another 
State,  but  not  recorded  io  Indiana,  and  never  deUvered  to  the  mortgagee,  ie 
invalid  as  against  attaching  creditors. 

THE  opinion  states  the  case.     The  defendant  had  judgment 
below. 

E.  Griffin  and  C.  F.  Oriffin,  for  appeUant. 
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ELUOTTy  C.  J.  The  Ames  Iron  Works  sold  to  Warren  &  Carter 
a  steam-engine  and  boiler.  The  sale  was  made  in  Chicago^  Illinois^ 
on  the  9th  day  of  September,  1879,  and  the  property  was  then  in 
that  city.  At  the  time  of  the  sale  the  purchasers  executed  their 
promissory  notes  for  the  unpaid  purchase-money,  and  one  month- 
afterward  executed  a  chattel  mortgage  to  secure  the  purchase- 
money  notes.  The  mortgagors  were  residents  of  Oook  county, 
Illinois,  at  the  time  they  purchased  the  property,  and  at  the  time 
the  mortgage  was  executed  by  them.  The  mortgage  was  executed' 
and  recorded  in  the  said  county  of  Cook,  in  strict  conformity  to* 
the  statute  of  lUinois.  The  property  was  not  in  Illinois  at  the 
time  the  mortgage  was  executed,  but  had  been  brought  by  the 
mortgagors  into  this  State,  where  it  was  at  the  time  the  mortgage 
was  executed  and  recorded.  Appellees  levied  an  attachment  upon 
the  engine  and  boiler,  and  the  contest  is  as  to  their  right  to  hold 
the  property  discharged  from  the  lien  asserted  by  appellant. 

A  chattel  mortgage,  executed  and  recorded  in  the  State  where 
the  property  is  situated,  will,  if  valid  under  the  laws  of  the  place 
of  execution,  be  enforced  by  the  courts  of  the  State  into  which 
the  property  is  afterward  brought  by  the  mortgagor,  unless  there 
is  some  statute  to  the  contrary.  Blystone  v.  Burgeti,  10  Ind.  28 ; 
Offuii  Y.  Flagg,  10  N.  H.  46;  Beall  v.  Witttamson,  14  Ala.  55; 
Smilh  V.  McLean,  24  Iowa,  322;  Arnold  v.  PoUer,  22  id.  194 ; 
Wilson  V.  Carson,  12  Md.  54;  Jones  v.  Taylor,  30  Vt.  42;  Jeter  v. 
FeUotaes,  32  Penn.  St.  465.  This  case  does  not  however  come 
within  this  rule,  for  the  reason  that  the  property  was  not  in  the 
State  where  the  mortgage  was  executed  and  recorded. 

It  is  the  general  rule  that  personal  property  is  governed  by  the 
law  of  the  domicile  of  the  owner,  irrespective  of  the  situation  of 
the  property.  By  a  legal  fiction  personal  property  is  supposed  to 
adhere  to  the  person  of  the  owner,  and  unlike  real  property,  to  be 
governed  by  the  law  of  the  place  where  the  owner  is  domiciled,  and 
not  by  the  law  of  the  situs  of  the  property.  This  doctrine  rests  upon 
the  maxim:  ''  Mobilia  ossibus  inhmrent."  The  general  rule  must 
be  deemed  settled,  although  many  judges  and  many  authors  have 
spoken  of  it  with  bitter  censure,  and  yielded  to  it  with  extreme 
reluctance.  By  force  of  this  legal  fiction,  personal  property,  no 
matter  how  ponderous  or  unwieldy,  in  legal  contemplation,  changes 
location  with  every  change  of  the  owner's  domicile.  The  fiction 
does,  it  must  be  owned,  produce  strange  incongruities,  and  lead  to 
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almost  grotesque  results.  The  rule  is  nevertheless  as  yet  the  gen- 
erally accepted  one.  Story  Confl.  of  Laws,  §  379;  Rorer  Inter-State 
Law,  194;  Am.  L.  Reg.,  November,  1881;  Whart.  Confl.  of  Law, 
^  297;  Murray  v.  Charleston,  96  U.  S.  432. 

Recognizing  the  fact  that  the  general  rule  is  itself  of 
doubtful  soundness,  courts  have  created  many  exceptions. 
An  assignment  of  personal  property,  by  way  of  mortgage,  is 
■an  exception  to  the  general  rule.  The  law  of  the  sitiu  and 
not  the  lez  domicilii  governs  chattel  mortgages.  The  ex- 
ception rests  on  solid  ground,  and  is  well  6up]^K>rted  by  the 
adjudged  cases.  In  the  case  of  Clark  v.  Tarbell,  58  N.  H. 
^8,  it  was  held  that  a  mortgage  of  chattels  in  the  State  of 
New  Hampshire  at  the  time  the  mortgage  was  executed,  was 
invalid  as  against  attaching  creditors,  although  executed  in 
conformity  to  the  law  of  the  State  wherein  the  mortgagor 
was  domiciled.  It  was  there  said  :  ''If  a  foreigner  or  citizen 
of  another  State  send  his  property  within  "a  jurisdiction  dif- 
ferent from  that  where  he  resides,  he  impliedly  submits  it 
to  the  rules  and  regulations  in  force  in  the  country  where  he  places 
it.  What  the  law  protects  it  has  the  right  to  regulate.  And  if 
two  persons  in  another  State  choose  to  bargain  concerning  property 
which  one  of  them  has  in  a  chattel  not  within  the  jurisdiction  of 
the  place,  they  cannot  expect  that  the  rights  of  persons  in  the 
country  where  the  chattel  is  will  be  permitted  to  be  affected  by  their 
contract."  This  question  came  before  the  Supreme  Court  of  the 
United  States  in  Green  v.  Vaii  Buskirk,  7  Wall.  139,  and  it  was 
held,  reversing  a  decision  of  the  Court  of  Appeals  of  New  York, 
that  a  mortgage  executed  in  conformity  to  the  laws  of  the  State  of 
New  York  upon  property  at  the  time  in  the  State  of  Illinois,  was 
invalid  as  against  attaching  creditoi*s,  although  the  mortgagor  was 
a  resident  of  New  York.  The  court  there  said:  "  It  would  seem 
to  be  unnecessary  to  continue  this  investigation  further,  but  our 
great  respect  for  the  learned  court  that  pronounced  the  judgment 
in  this  case  induces  us  to  notice  the  ground  on  which  they  rested 
their  decision.  It  is  that  the  law  of  the  State  of  New  York  is  to 
govern  this  transaction,  and  not  the  law  of  the  State  of  Illinois 
where  the  property  waa  situated;  and  as  by  the  law  of  New  York 
Bates  had  no  property  in  the  safes  at  the  date  of  the  levy  of  the 
writ  of  attachment,  therefore  none  could  be  acquired  by  the  at- 
tachment.    The  theory  of  the  case  is  that  the  voluntary  transfer 
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of  personal  property  is  to  be  governed  eyerywhere  by  the  law  of  the 
owner's  domicile,  and  this  theory  proceeds  on  the  fiction  of  law 
that  the  domicile  of  the  owner  draws  to  it  the  personal  estate  which 
he  owns  wherever  it  may  happen  to  be  located.  But  this  fiction  is 
by  no  means  of  universal  application,  and  as  Judge  Story  eajs, 
'yields,  whenever  it  is  necessary  for  the  purposes  of  justice  that  the 
actual  situs  of  the  thing  should  be  examined.'"  There  are  other 
cases  sustaining  the  proposition  that  a  mortgage  of  chattels  is  gov- 
erned by  the  law  of  the  place  where  the  chattels  are  located  at  the 
time  of  the  execution  of  the  mortgage.  Among  them  Rice  v.. 
Courtis,  32  Vt.  460;  Martin  v.  Potter,  34  id.  87;  Whitman  v.  Con-- 
ner,  40  N.  Y.  Supr.  Ot.  339 ;  OoUen  v.  Cockril,  1  Kans.  259  ; 
Denny  v.  Faulkner,  22  id.  89;  Ouillander  v.  HoweU,  35  N.  Y.  657. 

The  chattel  mortgage  upon  which  the  appellant  rests  its  claim  to 
the  property  in  controversy  never  having  been  recorded  in  this 
State,  and  there  never  having  been  a  delivery  of  the  property  to 
the  mortgagee,  must  be  regarded  as  invalid  against  attaching  credit 
tors. 

Appellee's  counsel  have  not  favored  us  with  a  brief,  and  it  is  very 
probable  that  we  have  left  interesting  questions  unnoticed. 

Judgment  affirmed^ 


FiBST  Natiokal  Bake  of  Growk  Point  y.  First  Nationai^ 

Bank  of  Richmond. 

Bank  —  agency  far  collection  —  iulHiffency. 

Bknk  A.  indorsed  ftnd  transmitted  to  bank  B. ,  for  collection  on  its  account,  ft 
check  whicli  it  owned .  Bank  B.  indorsed  and  transmitted  it  for  collection 
to  bank  C.  with  directions  to  credit  bunk  B.  with  the  proceeds.  Bank  B.  on  the 
same  day  failed,  in  debt  to  bank  A.  Bank  C.  collected  the  check  and  credited 
the  proceeds  to  bank  B.,  which  was  in  debt  to  bank  C.  Before  the  collec- 
tion the  cashier  of  bank  0.  had  heard  of  bcuik  B.'s  failure  but  did  not  notify 
the  drawee,  who  had  no  notice.  The  bank  examiner,  without  the  knowledge- 
or  consent  of  bank  A.,  credited  bank  A.  and  charged  bank  C.  with  the- 
amoant  on  the  books  of  bank  B.  Held,  that  bank  A.  could  recover  the 
amount  of  bank  C. 

ACTION  to  recover  proceeds  of  a  check  collected.     The  opinion 
states  the  facts.     The  defendant  had  judgment  b^low. 
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/.  T.  miotty  C.  H.  Burchenal,   J.  H.  MeOeit,  E.  H.  Bundy,  J. 

T,  Dye  and  A,  C.  Harris,  for  appellant 

J.  P.  Siddally  W.  D.  Foulke  and  /.  S.  Rupe,  for  appellee. 

WoBDEN,  J.  Action  by  the  appellant  against  the  appellee.  Is- 
sue, trial  by  the  court ;  finding  and  judgment  for  the  defendant^  a 
new  trial  having  been  refused. 

The  pleadings  need  not  be  noticed,  as  the  whole  case  comes  be- 
fore us  on  the  evidence.  The  following  are  the  facts  in  the  case^ 
as  shown  by  the  evidence  :  The  appellant  is  a  National  bank  doing 
business  at  Crown  Point,  Indiana.  The  appellee  is  a  similar  in- 
stitution, doing  business  at  Richmond,  Indiana. '  On  and  prior  to 
January  18^  1875,  the  Cook  County  National  Bank  was  a  similar 
institution,  doing  business  at  Chicago,  Illinois.  There  had  been 
dealings  between  the  appellant  and  said  Cook  County  Bank,  com- 
mencing in  September,  1874,  and  continuing  up  to  January  18, 1875, 
on  which  last  day  there  was  a  balance  standing  in  favor  of  appellant 
on  the  books  of  said  bank  of  tl3,971.81.  On  January  16,  1875,  the 
appellant  owned  a  check  for  •5,000,  drawn  by  Wiggins  &  Chees- 
man,  on  the  Richmond  National  Bank,  Richmond,  Indiana,  paya- 
ble to  the  order  of  A.  E.  Bundy,  appellant's  cashier ;  and  on  said 
day  said  cashier  indorsed  said  check  as  follows  :  "  Pay  A.  West, 
Cashier,  for  collection  for  account  of  First  National  Bank,  Crown 
Point.  A.  E.  Bundy,  Cashier."  (Said  A.  West  being  cashier 
of  Cook  County  Bank.)  Said  check,  so  indorsed,  was  on  said 
day,  together  with  four  other  checks  and  drafts,  owned  by  appellant, 
sent  by  mail  to  the  Cook  County  Bank,  inclosed  in  a  letter,  as 
follows : 

"  FiBST  National  Bakk, 
**  Crown  Point,  Ind.,  January  16,  1875, 

"A.  West,  Esq.,  Cashier: 

Dear  Sir — I  inclose  for  collection  and  Cr.  as  stated  below. 

Yours  respectfully, 

A.  E.  Bundy,  Cashier. 


a 

it 


1st  Pittsburgh,  No.  923,  on  3  Nat.  N.  Y., $336  67 

Wiggins  &  Cheesman,  on  Richmond   National 

Bank,  fr 5,000  00 

Jacobs  &  Snyder,  No.  — ,  Proctor,  Kean  &  Co.,. .  8  64 
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"Merchants' Nat.,  Chicago,  No.  58,327,  Merchants' 

Nat.,N.  Y $32  75 

*' A.  Gregory,  on  Gregory,  Gooley  &  Co.,  Chicago,        600  00 


"•5,878  06'' 


Said  other  drafts  and  checks,  amounting  in  the  aggregate  to 
$878.06,  were  indorsed  by  said  Bandy,  cashier,  to  A.  West,  cashier, 
of  Cook  County  National  Bank.  Said  letter  and  inclosnres  were 
received  by  the  Cook  County  Bank  on  January  18, 1875.  At  that 
time  said  bank  kept  a  book  containing  the  individual  accounts  be- 
tween the  bank  and  its  customers,  in  which  customers  were  credited 
with  deposits,  payments,  etc.,  and  were  charged  with  all  drafts, 
checks  or  payments  made  to  them.  Said  bank  also  kept  another 
book,  called  a  "collection  register,"  in  which  was  entered  only 
drafts,  notes,  bills  and  checks  which  were  received  and  taken  for 
collection  only,  and  which  were  payable  at  distant  points,  and  for 
which  credit  was  not  to  be  given  to  the  party  remitting  the  same 
until  the  same  were  actually  collected  ;  and  all  such  drafts,  notes, 
bills  and  checks  entered  on  such  register  were  regarded  and  treated 
by  said  bank  as  the  property  of  the  party  remitting  the  same,  the 
Cook  County  Bank  only  acting  as  agent  for  the  owner  for  collection. 
On  receiving  the  said  letter  and  mclosures  from  appellant,  the  Cook 
County  Bank  at  once  credited  the  said  other  checks  and  drafts, 
amounting  to  $878.06,  on  the  appellant's  account  on  said  first  named 
book.  But  the  said  $5,000  check  was  entered  only  on  said  "  collec- 
tion register,"  and  no  credit  therefor  was  entered  on  appellant's  ac- 
count. And  said  Cook  County  Bank  did  not  purchase  said  check 
of  appellant,  or  make  any  advancement  in  any  form  whatever  to  it 
on  account  thereof,  but  simply  received  the  same  for  collection  as 
agent  of  appellant.  On  said  18th  day  of  January,  about  the 
hour  of  3  p.  M.,  said  bank  indorsed  said  check  as  follows  :  "  Pay  J. 
P.  Beeves,  Cas.,  or  order,  for  collection  for  Cook  Co.  Nat.  Bank, 
of  Chicago.  A.  West,  Cash.,"  and  forwarded  the  same  by  mail  to 
the  appellee,  inclosed  in  a  letter,  as  follows : 

"Cook  County  National  Bank  of  Chicago, 

Chicago,  III.,  January  18,  1875. 
J.  F.  Reeves,  Esq.,  Richmond,  Ind.: 

"  Dear  Sir  —  Herewith  we  inclose  for  collection  and  credit  bills 
as  stated  below.     Respectfully,  yours,  "A.  West,  Cashier^ 

^'Richmond  Nat'l,  $5,000." 
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About  the  same  hour  (3  p.  m.)  of  the  same  day^  the  Cook  County 
Bank,  being  largely  insolvent,  closed  its  doors,  and  never  there- 
after transacted  any  banking  business  ;  and  on  the  following  morn- 
ing, possession  of  said  bank,  with  all  its  books  and  assets,  waa 
taken  by  A.  Spink,  United  States  Bank  Examiner  for  the  Chicago 
district,  who  held  the  same  continuously  up  to  February  8,  1875, 
when  the  same  passed  into  the  hands  of  a  receiver,  duly  iq)i)ointed 
under  the  United  States  Banking  Laws  ;  and  from  and  softer  said 
January  18,  1875,  neither  the  bank  nor  any  of  its  officers  had  any 
control  of  the  books  or  assets  of  said  bank  ;  and  up  to  the  time  of 
the  trial  of  this  cause,  the  affairs  of  said  bank  were  in  process  of 
liquidation  by  such  receiver,  according  to  the  United  States  laws, 
the  probability  being  that  it  would  not  be  able  to  pay  more  than 
twenty-five  cents  on  the  dollar  of  its  indebtedness.  The  said  check, 
so  indorsed  and  forwarded  by  said  Cook  County  Bank,  was  received 
by  the  appellee  on  the  morning  of  January  20, 1875  ;  and  at  about 
the  hour  of  10  a.  m.  of  said  day,  appellee's  cashier  presented  it  at 
the  Richmond  National  Bank,  and  drew  and  received  thereon  the 
sum  of  $5,000.  Within  an  hour  or  so  after  paying  said  check,  the 
cashier  of  the  Richmond  National  Bank  received  a  telegram  from 
appellant,  directing  him  to  refuse  payment  of  said  check,  which 
message  he  at  once  presented  to  appellee.  Before  the  presentment 
and  collection  of  the  check,  appellee's  cashier  and  teller  had  notice 
through  newspaper  report  of  the  failure  and  suspension  of  the 
Cook  County  Bank,  but  said  cashier,  when  he  presented  the  check, 
did  not  notify  the  Richmond  National  Bank  thereof,  nor  did  the 
officers  of  said  latter  bank  have  any  notice  of  such  failure  before 
paying  the  check.  After  collecting  the  check  appellee  credited  the 
amount  on  its  books  to  the  Cook  County  Bank,  said  bank  then  al- 
ready being  indebted  to  appellee  $10,450.49,  on  account  of  previous 
dealings,  no  part  ofwhich  indebtedness  was  incurred  on  the  faith  or 
credit  of  said  check,  and  no  consideration  was  at  any  time  given  by 
appellee  for  said  check,  except  the  giving  of  said  credit  on  its  books, 
and  no  communication  had  passed  between  appellee  and  the  Cook 
County  Bank  in  relation  to  said  check,  except  the  letter  above  set 
out.  At  the  time  of  receipt  of  said  check  by  the  Cook  County 
Bank,  it  was  not  credited  to  appellant,  and  on  sending  it  to 
appellee,  it  was  not  charged  to  the  latter  on  the  books  of  said  bank; 
but  on  January  23,  1875,  the  appellant  was  credited  and  appellee 
charged  with  the  $5,000  on  such   books,  such  entries   however 
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being  made  without  the  knowledge  or  assent  of  appellant,  such 
entries  being  made  only  by  the  order  and  direction  of  said  bank 
examiner,  who  then  had  such  books  in  his  custody.  On  July  19, 
1875,  appellant  again,  by  her  attorneys,  demanded  of  appellee  the 
proceeds  of  said  cheek,  with  the  proper  interest  thereon,  payment 
of  which,  or  any  part  thereof,  was  refused,  and  on  the  following  day 
appellant  commenced  this  action  for  the  recoyery  of  said  money. 

We  are  of  opinion,  that  on  these  facts  the  plaintiff  was  entitled 
to  recover,  and  therefore  that  a  new  trial  should  have  been  granted. 

The  plaintiff  held  a  check,  drawn  in  its  favor  by  Wiggins  & 
Gheesman  for  $5,000,  on  the  Richmond  National  Bank.  This  check 
the  plaintiff  indorsed  to  the  Cook  County  Bank  ^' for  collection  for 
account  of  First  National  Bank  of  Grown  Point."  This  indorse- 
ment authorized  the  Cook  County  Bank  to  collect  the  check  for 
account  of  the  plaintiff. 

In  the  letter  transmitting  the  check  to  the  Cook  County  Bank, 
the  plaintiff's  cashier  said  :  *^  I  inclose  for  collection  and  credit  as 
stated  below."  The  check  was  not  transmitted  to  the  Cook  County 
Bank  to  be  collected  and  applied  to  the  payment  of  any  indebted- 
ness of  the  plaintiff  to  that  bank.  On  the  contrary,  the  plaintiff 
was  at  the  time  the  creditor  of  that  bank  in  the  sum  of  nearly  four- 
teen thousand  dollars.  The  direction  in  the  letter  meant  simply 
to  colleet  the  money  for  the  plaintiff,  and  instead  of  remitting  the 
funds,  place  them  to  the  plaintiff's  credit. 

The  indorsement  of  the  check  did  not  vest  the  title  to  it  in  the 
Cook  County  Bank,  nor  give  it  any  right  to  the  proceeds.  In  the 
case  of  Sweeney  v.  Easter,  1  Wall.  166,  Mr.  Justice  Miller  in  pro- 
nouncing the  opinion  of  the  court,  said,  speaking  of  a  similar 
indorsement :  "  The  words  *  for  collection '  evidently  had  a  mean- 
ing." That  meaning  was  intended  to  limit  the  effect  which  would 
have  been  given  to  the  indorsement  without  them,  and  warned  the 
party  that  contrary  to  the  purpose  of  a  general  or  blank  indorse- 
ment, this  was  not  intended  to  transfer  the  ownership  of  the  note 
or  its  proceeds." 

The  letter  of  the  plaintiff  transmitting  the  check  to  the  Cook 
County  Bank  did  not  contemplate  that  the  latter  bank  should  treat 
the  check  as  its  own  and  credit  the  plaintiff  with  the  amount  of  it 
before  collection.  If  such  were  the  case,  it  would  seem  to  follow 
that  the  plaintiff  would  lose  all  remedy  upon  the  check,  and  be 
-^mp^Ued  t<»  look  solely  to  the  Cook  County  Bank  as  its  debtor* 
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On  the  other  hand^  if  the  acceptance  of  the  check  by  the  Cook 
County  Bank,  for  the  purpose  and  upon  the  terms  specified  in  the 
letter,  made  it  the  debtor  of  the  plaintiff  for  the  amount  before 
collection,  it  was  compelled  to  take  the  risk  of  failure  to  collect. 

It  is  clear  that  the  transaction  between  the  plaintiff  and  the 
Cook  County  Bank  did  not  make  the  latter  bank  the  debtor  of  the 
plaintiff  before  collection,  nor  did  it  deprive  the  plaintiff  of  its  right 
to  the  check  or  its  proceed?  before  collection  by  the  Cook  County 
Bank.  Scott  v.  Ocean  Bank,  etc,  23  N.  Y.  289;  Levi  v.  National 
Bank,  etc.,  5  Dill.  104;  Johmon  v.  Barney,  1  Iowa,  631.  Nor 
indeed  did  the  Cook  County  Bank  give  the  plaintiff  credit  for  the 
check.  On  the  contrary,  it  placed  it  in  its  **  collection  register,"  as 
a  claim  received  for  collection  only.  What  was  done  after  the  bank 
oeased  to  do  business,  by  the  direction  of  the  bank  examiner,  with- 
oiit  the  knowledge  or  consent  of  the  plaintiff,  cannot  injuriously 
affect  its  rights  in  the  premises.  The  Cook  County  Bank,  then, 
received  the  check  merely  as  the  agent  of  the  plaintiff  for  collection, 
with  authority  to  credit  the  plaintiff  with  the  proceeds  when  col- 
lected. The  Cook  County  Bank  transmitted  the  check  to  the 
defendant  for  collection,  with  authority  to  credit  the  former  with 
the  proceeds  when  collected.  This  would,  perhaps,  in  the  absence 
of  controlling  circumstances,  have  conferred  the  right  on  the  de- 
fendant to  credit  the  amount  when  collected  to  the  Cook  County 
Bank,  in  liquidation  pro  tanto  of  the  debt  which  that  bank  owed 
the  defendant. 

The  defendant  must  be  regarded  as  the  agent  of  the  Cook  County 
Bank  in  making  the  collection  ;  and  when  the  defendant  collected 
the  money,  it  would  seem  that  the  Cook  County  Bank  should  be 
deemed  as  having  collected  it,  and  therefore  authorized  to  appropriate 
the  money  to  the  payment  of  the  defendant's  debt,  or  otherwise  as  it 
might  choose,  and  credit  the  plaintiff  with  the  amount.  But  the  de- 
fendant was  fully  notified,  by  the  indorsement  on  the  check,  that  the 
Oook  County  Bank  waa  not  the  owner  of  it,  nor  entitled  to  its  pro- 
ceeds ;  that  that  bank  was  only  the  agent  of  the  plaintiff  for  the 
collection  of  the  check  for  the  account  of  the  plaintiff. 

On  the  18th  of  January,  1875,  the  Cook  County  Bank  became  in- 
solvent, closing  its  doors,  and  never  thereafter  transacted  any  bank- 
ing business.  On  the  following  morning  the  bank  examiner  took 
possession  of  its  books  and  assets,  which  finally  passed  into  the 
hands  of  a  receiver. 
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On  the  20th  of  January,  1875,  the  defendant  received  the  check 
and  drew  the  money  npon  it,  having  notice  at  the  time  of  the 
plaintifPs  right  to  the  check  and  its  proceeds,  and  of  the  condition 
of  the  Cook  County  Bank.  The  parties  filed  an  agreement  as  to 
some  of  the  facts,  from  which  we  copy  the  following  paragraph  : 

'^  On  the  same  morning  (January  20,  1875),  and  before  the  pre- 
sentment and  collection  of  said  check,  the  defendant's  cashier  and 
teller  had  notice,  through  newspaper  report,  of  the  failure  and 
suspension  of  the  said  Cook  County  National  Bank." 

This  notice  we  regard  as  amply  sufiScient  to  put  the  defendant 
npon  its  guard,  and  to  require  it  to  regulate  its  action  with  a  view 
to  the  rights  of  the  plaintiff,  as  affected  by  the  failure  of  the  Cook 
County  Bank,  if  indeed  it  would  not  be  obliged  to  take  notice  of 
the  failure  of  its  principal,  so  far  as  that  failure  affected  those 
rights.  The  Cook  County  Bank  had  a  power  to  collect,  not  coupled 
with  an  interest ;  for  if  it  had  collected  the  money,  the  plaintiff 
might  have  withdrawn  the  funds  the  next  moment,  and  the  defend- 
ant, being  the  mere  agent  of  that  bank  for  collection,  had  no  greater 
right  to  the  paper,  as  against  the  plaintiff,  than  its  principal. 

The  direction  in  the  letter  of  the  plaintiff  to  the  Cook  County 
Bank,  to  credit  the- money  to  the  plaintiff,  when  collected,  was  an 
authority  to  mingle  the  funds  with  the  general  funds  of  the  bank, 
whereby  the  plaintiff  would  become  the  general  creditor  of  the 
bank  instead  of  being  entitled  to  the  specific  fund.  If  the  plaint- 
iff had  been  the  debtor  of  the  Cook  County  Bank,  perhaps  the 
power  would  have  been  coupled  with  such  an  interest  as  to  make  it 
irrevocable.  See  cases  cited  in  note  d,  Dunlap*s  Paley's  Agency 
(4th  ed.),  top  p.  185. 

Now  we  think  on  principle  and  authority,  that  the  insolvency 
and  suspension  of  the  Cook  County  Bank  operated  as  a  revocation 
of  the  authority  contained  in  the  plaintiff's  letter,  to  mingle  the 
fund  with  the  general  funds  of  the  bank,  so  as  to  make  the  plaint- 
iff the  general  creditor  of  the  bank  for  the  amount,  instead  of  being 
entitled  to  the  specific  fund.  It  may  be  that  the  power  to  collect  at 
all  was  revoked,  but  it  is  unnecessary  to  express  any  opinion  upon 
that  point  If  after  the  insolvency  and  suspension  of  the  Cook 
County  Bank,  it  had  the  power,  by  reason  of  the  paper  being  in  its 
hands,  to  make  the  collection,  the  plaintiff  was  entitled  to  the 
specific  fund. 

The  defendant,  as  the  collecting  agent  of  the  Cook  County  Bank, 
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had  uo  more  pow^er  or  right  to  the  specific  f and  thau  its  principal 
had.     Story  Agency,  §  469. 

It  is  said  by  the  author  la^t  above  quoted,  at  section  486  of  the  same 
work,  that  bankruptcy,  ^^  it  is  said,  will  amount  to  a  reyocation  of 
his'*  (the  agent's)  "authority  to  receive  money  from  the  pur- 
chaser" (of  goods),  "  or  from  other  persons,  upon  the  account  of 
his  principal.  By  the  foreign  law  also  the  bankruptcy  of  the 
agent  0])erates  as  a  revocation  of  his  authority,  for  the  satisfactory 
reason,  that  it  is  presumed  that  the  confidence  of  the  principal  in 
him  is  thereby  destroyed."  The  reason  above  given  is  forcible  when 
applied  to  a  bank  employed  as  a  collecting  agent,  with  power  to 
enter  a  general  credit  for  the  fund  when  collected,  and  becoming 
insolvent  and  suspending  after  the  employment.  See  also  Ewell's 
Evans  Agency,  top  p.  122. 

In  the  case  of  Audetiried  v.  Beiteley,  8  Allen,  302,  it  was  held 
that  the  insolvency  of  an  agent  terminated  his  agency. 

The  authority  of  the  Cook  County  Bank  to  credit  the  plaintiff 
with  the  proceeds  of  the  check,  when  collected,  thus  making  the 
fund  its  own,  instead  of  remitting  it  to  the  plaintiff,  ought  to.  be 
considered  as  revoked  by  its  suspension  and  failure.  If  revoked 
the  plaintiff  is  entitled  to  the  fund.  If  not  revoked,  the  plaintiff 
is  entitled  to  only  its  share  in  the  assets  of  that  bank  in  common 
with  other  creditors ;  and  that  bank  will  be  paying  the  defendant 
$5,000  with  money  derived  from  the  plaintiff  without  consideration. 
The  view  which  we  take  of  the  question  accords  with,  and  is  sup- 
ported by,  the  case  of  Levi  v.  National  Bank,  etc.,  supra,  where  a 
similar  question  in  principle  was  involved.  It  follows  that  the  de- 
fendant has  collected,  and  has  in  its  hands,  money  which  belongs  to 
the  plaintiff.  The  fact  that  the  defendant  has  credited  the  amount 
on  its  debt  against  the  Cook  County  Bank  cannot  discharge  it  from 
liability  to  the  plaintiff.     The  iiction  will  lie  to  recover  the  money. 

No  objection  can  be  successfully  made  on  the  ground  of  want  of 
privity.  There  is  some  discrepancy  in  the  decisions  as  to  whether 
the  collecting  agent,  or  the  sub-agent,  should  be  sued  by  the  holder 
of  paper,  for  the  failure  of  the  sub-agent  to  ])erform  some  duty,  or 
for  some  negligence,  whereby  the  debt  is  lost.  See  1  Dan.  Neg. 
Inst.,  §  344  and  notes.  But  the  rule  scarcely  admits  of  an  exception, 
that  where  one  has  in  his  hands  money  which  rightfully  belongs  to 
another,  the  latter  may  sue  for  and  recover  it.  2  Chit.  Con't.  (11th 
Am.  ed.),  p.  898,  and  note  n;  Hall  v.  Maraton,  17  Mass.  575. 
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It  is  said,  in  Morse  on  Banks  and  Banking  (2d  ed.),  p.  418,  that 
**  If  commercial  paper  is  deposited  in  a  bank  for  collection,  and  is 
by  that  bank  transmitted  to  any  other  bank  or  agent,  or  through 
any  series  of  banks  or  agents,  till  it  reaches  the  possession  of  the 
last  bank  or  agent,  whose  duty  it  becomes  actually  to  make  the  col- 
lection, the  bank  or  agent  actually  making  the  collection  can  be 
held  directly  by  the  owner  of  the  paper  to  pay  the  amount,  less 
charges  and  expenses,  to  him."  See  also,  the  case  of  Comstock  v. 
Hier,  73  N.  Y.  269 ;  8.  c,  29  Am.  Rep.  142. 

[Minor  points  omitted.] 

Judgment  below  is  reversed  with  costs  and  the  cause  remanded 

for  a  new  trial. 

Beversed  and  remanded* 


Woodfill  v.  Patioix. 

Creind.  675.) 

WUl--- revocation ---**mtaiiatien.^ 

A  statute  provided  that  no  will  pliall  be  revoked  unless  the  testator  shall  de- 
stroy or  "mutilate"  the  same.  A  testator  drew  pencil  lines  across  his 
signature,  with  intent  to  revoke,  but  left  the  signature  still  legible. 
J/M  a  "mutilation."* 

THE  opinion  states  the  case.     The  defendant  had  judgment  be- 
low. 

C,  A.  GorhUy  and  W.  8.  FriedUy,  for  appellants. 
E.  B.  Wihon  and  J.  F.  BMamy,  for  appellees. 

Elliot,  G.  J.  Appellants,  by  their  complaint,  affirmed  that  a 
will  executed  by  Daniel  Woodfill  had  been  revoked;  this  the  ap- 
pellees by  their  answers  denied.  Upon  this  issue  the  case  was 
tried.  A  special  finding  of  facts  was  made  and  conclusions  of  law 
stated.  The  case  comes  to  this  court  upon  the  exceptions  to  the 
conclusions  of  law  stated  by  the  trial  court. 

The  material  facts  are  substantially  these  :  Daniel  Woodfill,  then 

*  See  note,  S6  Am.  Rep.  35;  IAnnard*9  Appeal  (98  Penn.  St.  813).  80  Am.  Bop.  7S8. 
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a  widower  with  five  children^  executed  a  will  on  the  2d  day  of 
Marchy  1869^  and  gave  it  to  his  son  Clarence  for  safe  keeping. 
Clarence  then  lived  with  his  father,  on  what  was  called  the  home 
farm,  which  was  by  the  will  of  his  father  devised  to  him.  In  Feb- 
ruary, 1872,  the  testator  married  Nancy  Woodfill,  one  of  the  ap- 
pellants. About  the  same  time  he  became  desirous  of  regaining 
exclusive  possession  of  tlie  home  farm,  and  to  accomplish  this  pur- 
pose he  conveyed  to  John  6.  Woodfill  the  land  which  the  will  de- 
vised to  three  of  his  daughters,  and  to  induce  his  son  Clarence  to 
surrender  possession  of  the  home  farm,  gave  him  the  sum  of  one 
thousand  dollai*s  received  from  John  6.  Woodfill,  for  the  land  con- 
veyed to  him.  The  proposition  made  to  and  accepted  by  Clarence, 
and  the  facts  occurring  thereafter,  are  thus  stated  in  the  special  find- 
ing. The  said  Daniel  Woodfill  ^^  proposed  to  Clarence,  as  an  induce- 
ment for  him  to  surrender  the  possession  and  use  of  said  premises,  to 
pay  him  said  one  thousand  dollars  in  payment  of  the  notes  men- 
tioned in  the  first  item  of  the  will,  amounting  to  $500,  and  as  an 
advancement  of  $500  in  part  payment  of  his  interest  in  the  estate 
of  his  father;  that  Clarence  accepted  said  offer,  received  the  sum  of 
$1,000,  $500  in  payment  of  said  notes  and  $500  as  an  advancement, 
surrendered  the  possession  of  said  farm,  delivered  up  said  notes  to 
his  father,  together  with  said  will  and  the  other  papers  intrusted 
to  him  for  safe-keeping,  and  also  gave  his  father  a  receipt  in  these 
words,  to-wit: 

''  ^  Jefferson  Coukty,  Indiana,  Nov.  5,  1872. 
"  *  Received  of  Daniel  Woodfill  the  sum  of  five  hundred  dollars 
in  part  payment  of  my  interest  in  the  estate  of  my  father,  Dan- 
iel Woodfill. 

(Signed)  '' '  C.  C.  Woodfill.' 

"  That  said  transaction  took  place  about  Novembers,  1872,  and 
within  a  day  or  two  afterward  said  Clarence  C.  Woodfill  removed 
to  the  State  of  Kansas,  where  he  bought  land  and  remained  two 
years;  that  after  said  Clarence  Woodfill  had  delivered  said  will  to 
his  father  and  gone  from  his  presence,  to  wit,  on  the  same  day, 
he  (the  father)  showed  the  will  to  his  wife,  and  that  his  signature 
thereto  was  much  blackened  by  a  considerable  number  of  paral- 
lel and  circular  lines  and  some  cross-marks  made  by  a  common  lead 
pencil,  and  drawn  over  and  about  said  signature;  that  some  of  the 
smaller  letters  were  wholly  blackened  thereby,  but  were  yet  discern- 
ible on  a  close  inspection,  and  the  said  signature,  as  a  whole,  still  re- 
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mained  quite  perceptible  and  legible  through  said  pencil  marks; 
that  his  name  in  the  attesting  clause  was  in  a  similar  condition,  and 
that  said  pencil  marks  were  so  made  by  the  testator  with  the  inten- 
tion of  revoking  said  will,  which  fact  is  found  by  the  court  as  an 
inference  from  the  foregoing  facts ;  that  after  calling  the  -attention 
of  his  wife  to  the  condition  of  his  signature  thereto,  he  put  said  will 
away  with  his  other  papers;  that  at  his  death  it  was  found  in  the 
aforesaid  condition  among  his  yaluable  papers,  and  that  among  the 
latter  were  also  found  the  notes  paid  to  Clarence  and  taken  up  as 
aforesaid,  but  that  from  each  of  them  his  signature  had  been  cut 
off  and  removed. " 

Following  the  finding  we  have  quoted  are  statements  showing  the 
property  owned  by  the  testator  at  the  time  of  his  death,  in  Septem- 
ber, 1876;  the  admission  of  the  will  to  probate,  and  showing  also 
the  erasure  of  the  pencil  marks  by  the  clerk  of  the  Circuit  Court 
after  the  will  had  been  probated.  The  conclusions  of  law  are 
stated  in  the  following  language:  ''And  upon  the  facts  found  as 
aforesaid  the  court,  as  conclusions  of  law,  finds  that  said  will  was. 
not  revoked,  and  the  court  therefore,  as  a  matter  of  law  on  said 
facts,  finds  for  the  defendants." 

[Omitting  a  question  of  practice.] 

In  order  that  there  should  be  a  valid  revocation  of  a  will  there 
must  be  the  concurrence  of  two  things,  the  intention  to  revoke,  and 
the  act  manifesting  the  intention.  There  is  no  question  in  this 
case  as  to  the  existence  of  the  intention  to  revoke,  for  it  is  expressly 
found  to  have  existed  at  the  time  the  act,  which  it  is  contended 
worked  the  revocation,  was  done.  The  question  therefore  is  whether 
the  act  was  such  as  manifested  and  effected  the  intention  in  a  man- 
ner authorized  by  law.  There  must  not  only  be  an  act  of  re- 
vocation, but  the  act  must  be  such  as  the  statute  recognizes  as 
a  proper  manifestation  of  the  intention  to  revoke.  The  act 
will  not  operate  as  a  revocation,  no  matter  how  strongly  and 
unequivocally  it  may  show  an  intention  to  revoke,  unless  it  be  such 
an  act  as  the  statute  prescribes.  Upon  this  point  there  is  entire 
harmony.  Runkle  v.  OateSy  11  Ind.  95 ;  Woelery  v.  Woolery,  48 
id.  523 ;  1  Jarman  Wills  (5th  Am.  ed.),  287,  n. ;  1  Redf.  Wills, 
306.  There  is  some  diversity  of  opinion  as  to  the  proper  construc- 
tion of  statutes  prescribing  methods  of  revocation,  but  it  is  generally 
agreed  that  the  statutes  shall  receive  a  strict  construction,  and 
that  the  case  must    be    brought    clearly    within   their  previa- 
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ions.  Our  statute  upon  this  subject  is  as  follows  :  "  No  will  in 
writing,  nor  any  part  thereof,  except  as  in  this  act  provided,  shall 
be  revoked,  unless  the  testator  or  some  other  person  in  his  presence, 
and  by  his  direction  with  intent  to  revoke,  shall  destroy,  or  muti- 
late the  same."  2  B.  S.  1876,  p.  676.  The  specific  acts,  which 
under  former  statutes  and  at  common  law  were  essential  to  a  valid 
revocation,  as  cancellation,  burning  and  the  like,  are  not  required 
to  be  shown,  although  they  would  doubtless  be  sufficient  under  the 
present  statute,  if  of  such  a  character  as  to  show  a  mutilation  or 
destruction  of  the  instrument. 

It  was  the  rule  of  the  common  law  prior  to  the  enactment  of  the 
statute  of  1  Vict.,  ch.  26,  that  a  deliberate  obliteration  of  the  sig- 
nature operated  to  revoke  the  will,  if  madeanimo  revocandu  Since 
the  adoption  of  that  statute,  the  English  courts  have  held  that 
there  must  be  either  a  partial  or  total  destruction  of  the  paper  or 
parchment  upon  which  the  words  of  the  will  are  written,  or  a  total 
obliteration  of  the  words  of  the  instrument.  These  cases  are  pressed 
upon  our  consideration,  and  we  are  earnestly  asked  to  adopt  them 
as  our  guides.  The  language  of  the  English  statute  is  not  at  all 
similar  to  ours.  It  \a  therein  enacted  that  no  will,  codicil,  or  any 
part  thereof  shall  be  revoked  in  any  other  manner  than  in 
designated  cases  by  operation  of  law,  or  by  the  execution 
of  a  new  instrument,  or  '*  by  the  burning,  tearing,  or  other- 
wise destroying  the  same."  Under  this  statute  it  has  been 
held  that  drawing  a  pen  across  the  signature,  or  by  erasing  with 
ink  other  parts  of  the  instrument  will  not  operate  as  a  revocation, 
if  the  signature  or  words  can  still  be  discerned.  In  one  case  the 
court  directed  the  use  of  strong  glasses  in  order  to  ascertain  whether 
there  was  a  complete  erasure  of  the  characters  used  in  drafting  the 
will.  In  other  cases  it  is  held  that  nothing  short  of  a  destruction 
by  burning  or  tearing  will  be  an  act  of  revocation  within  the  statute. 
These  cases  are  cited  in  the  recent  editions  of  Jarman  on  Wills  and 
Williams  on  Executors,  and  we  do  not  deem  it  necessary  or  useful 
to  comment  upon  them,  for  the  statute  upon  which  they  are  based 
is  so  radically  difiPerent  from  ours  that  they  can  have  no  bearing 
upon  the  question  before  us.  In  Price  v.  Powell^  3  H.  &  N.  340,  Pol- 
lock, C.  B.,  said  that  *'very  little  assistance  is  to  be  derived 
from  the  previous  cases  in  construing  the  altered  expression  in  the 
statute,"  and  this  we  may  say  of  all  the  English  cases  based  upon 
the  statute  of  Victoria. 
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The  destruction  of  a  will  did  not  at  common  law  imply  a  ruin  of 
the  paper  or  parchment  on  which  the  words  were  written.  It  meant 
taking  from  the  instrument  force  and  effect.  The  legal  force  of  a 
will  may  be  as  effectually  destroyed  by  erasures  as  by  the  destruc- 
tion of  the  paper  upon  which  it  is  written.  Neither  words  nor  sen- 
tences can  have  le^  validity  in  and  of  themselves  ;  the  signature 
duly  attested  gives  force  and  vitality  to  the  instrument.  It  is  often 
«aid  a  will  speaks  from  the  death  of  the  testator,  and  it  would  be 
strange  indeed  if  a  paper  from  which  the  signature  is  designedly 
taken,  either  by  erasure,  obliteration  or  by  manual  tearing,  for  the 
very  purpose  of  preventing  it  from  speaking,  should  ever  be  al- 
lowed  to  speak.  We  think  the  erasure  of  the  testator's  signature 
designedly  and  deliberately  made,  accompanied  of  course  by  the 
intention  to  revoke,  must  be  deemed  a  destruction  of  the  will.  It 
is  not  necessary  that  there  should  be  destruction  in  a  literal  sense 
of  the  fabric  upon  which  the  words  of  the  testator  are  written.  It 
will  be  sufficient  if  the  legal  force  of  the  instrument  is  divested  or 
extinguished.  It  is  not  important  what  the  form  or  character  of 
the  specific  act  is,  provided  it  be  such  as  takes  from  the  will  all  force 
and  vitality.  The  paper  is  of  little  or  no  consequence  save  as  the 
medium  of  preserving  and  expressing  the  purpose  of  the  testator. 
If  the  signature  of  the  maker  of  a  promissory  note  was  intention- 
ally and  rightfully  erased,  no  one  would  hesitate  te  declare  that  the 
note  was  destroyed,  although  all  else  remained  intact.  If  the  grantor 
of  a  deed  should  intentionally  erase  his  signature  before  an  estate 
had  vested  thereunder,  it  is  clear  that  the  instrument  could  not  be 
treated  as  a  deed,  because  the  taking  from  it  of  an  essential  part 
would  work  its  legal  destruction.  It  is  however  unnecessary  to  mul- 
tiply illustrations,  for  it  is  plain  that  the  force  of  a  writing  may  be 
completely  annulled  by  taking  from  it  some  essential  and  indis- 
pensable element  of  vitality. 

If  we  should  adopt  appellee's  theoiy,  we  should  be  compelled 
to  construe  the  statute  as  limiting  rather  than  enlarging  the  methods 
of  revocation.  This  we  cannot  do  without  violating  a  familiar  rule 
of  construction.  The  language  of  the  present  statute  is  more  gene- 
ral and  comprehensive  than  that  of  the  former.  Unlike  the  Eng- 
lish statute  it  contains  no  restrictive  or  particularizing  words.  The 
language  is,  no  will  shall  be  revoked  unless  the  testator  ^' shall 
destroy  or  mutilate  the  same,"  and  embraces  all  acts  amounting  to  a 
mutilation  or  destruction, whether  the  acts  are  such  as  former  statutes 
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or  common-law  rules  recognized  as  eflEectiye  acts  of  revocation  or 
not.  Neither  the  term  "destroy,"  nor  the  term  ** mutilate/* 
should  be  giyen  the  narrow  and  restricted  meaning  for  which  ap- 
pellee contends.  "  Mutilate  "  means  something  less  than  total 
destruction.  Mere  mutilation  of  a  will  would  not  of  itself  take 
from  a  will  all  legal  force.  A  mutilation  however  which  takes  from 
the  instrument  an  element  essential  to  its  validity,  would  have  the 
effect  to  revoke  it.  To  mutilate,  in  the  sense  in  which  it  is  generally 
used  by  law-writers  and  by  judges,  means  to  render  imperfect.  We 
often  find  courts  speaking  of  "  records  mutilated  by  erasures,"  and 
"  records  mutilated  by  corrupt  interlineations."  Nor  is  the  use  of 
the  word  in  this  sense  made  by  courts  and  writers  of  law  books 
alone,  for  it  is  often  used  in  the  same  sense  by  the  authors  of  liter- 
ary works.  We  often  encounter  such  expressions  as,  "  The  works 
of  the  great  Stagirite  have  come  down  to  us  in  a  mutilated  con- 
dition;" "The  commentator  has  sadly  mutilated  Quintilian." 
Webster,  as  illustrative  of  the  meaning  of  the  word,  quotes  from 
Addison  the  following:  "Among  the  mutilated  poets  of  antiquity, 
there  is  none  whose  fragments  are  so  beautiful  as  those  of  Sappho." 
Worcester  defines  the  word  as  follows:  "  To  deprive  of  some  essen- 
tial part."  Among  the  definitions  given  by  Webster  is  the  foUow- 
ing:  "  To  retrench,  destroy,  or  remove  a  material  part  of,  so  as  to 
render  imperfect;  as  to  mutilate  the  poems  of  Homer  or  the  orations 
of  Cicero." 

Purposely  taking  from  a  will  the  signature  of  the  testator  de- 
prives it  of  an  essential  part  and  makes  it  so  imperfect  as  that  it 
loses  all  legal  force  and  effect.  The  manner  in  which  the  mutila- 
tion or  destruction  is  effected  is  not  of  controlling  importance.  If 
the  signature  were  cut  or  torn  from  the  paper,  if  all  traces  were 
removed  by  a  chemical  preparation,  there  would  be  no  room  for  con- 
troversy; it  would  plainly  be  a  mutilation  of  the  will.  It  cannot  be 
any  the  less  a  mutilation  if  the  signature  is  marked  out  with  pen, 
pencil,  or  other  implement  which  erases,  cancels  or  obliterates  it. 

We  are  referred  to  the  following  passage  in  a  writer  of  acknowl- 
edged ability:  "Where  a  pencil  instead  of  a  pen  is  used  the  can- 
cellation is  not  necessarily  ineffectual,  but  is  always  prima  fade 
considered  deliberative,  and  it  must  be  shown  that  it  was  intended 
to  be  final."  1  Jarman  on  Wills  (5th  Am.  ed.),  291.  It  appears 
in  this  case  that  the  act  was  more  than  merely  deliberative.  The 
intention  to  revoke  and  the  cause  from  which  the  intention  sprung 
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are  shown  by  the  fact  that  the  testator's  controlling  purpose  was  to 
regain  possession  of  the  home  farm.  The  final  character  of  the- 
act  is  revealed  by  the  fact  that  part  of  the  property  upon  which  the- 
will  was  designed  to  operate  was  sold,  and  that  the  notes  therein, 
otherwise  provided  for  were  paid  by  the  testator.  The  fact  that 
the  wiU  was  exhibited  with  the  erasures  upon  it  proves  that  delib- 
eration was  at  an  end.  The  design  to  revoke  had  been  formed  and 
executed. 

The  court  erred  in  overruling  appellant's  exceptions  to  the  con.-^ 
elusions  of  law. 

Cross  errors  are  assigned  which  require  us  to  determine  the  suf- 
ficiency  of  appellant's  complaint.  The  appellees  contend  that  the 
facts  stated  in  the  complaint  do  not  show  a  revocation  of  the  will.. 
The  allegations  of  the  complaint  upon  this  point  are  as  follows  r 
*^  And  the  plaintiffs  allege  that  said  Daniel  Woodfill,  while  in  full 
life^  did  revoke  said  will  by  obliterating  his  signature  thereto,  and 
by  obliterating  his  name  wherever  it  appeared  in  the  attestation, 
clause  thereunder  written,  thereby  mutilating  said  wiU  with  the 
fuU  intent  to  revoke  the  same."  If  we  are  right  in  our  conclusion 
that  divesting  a  will  of  the  framer's  signature  is  a  mutilation,  then, 
we  must  adjudge  the  complaint  sufficient.     We  do  so  adjudge* 

Judgment  reversed,  with  instructions  to  enter  judgment  upom 

the  special  finding  in  favor  of  appellants. 

Judgment  rwersed^ 


KuBTz  V.  Frank. 

(78  Ind.  604.) 


Marrioffe  —  breach  of  pramiae  —  ren&wal  —  dauMges  —  tdUdUy  of  promit» 

uhen  action  aceraes, 

A  Tenewal  of  a  promise  of  marriage  after  breach  does  not  defeat  an  action  f or- 
the  breach. 

Exemplary  damages  are  proper  in  case  of  fraad,  deceit  or  sedaetion. 

A  man  promised  to  marry  a  woman  in  September  or  October  if  they  oouldT 
agree  and  get  along  and  be  trne  to  each  other,  and  that  if  she  became  preg- 
nant from  their  intercoarse,  he  woald  marry  her  immediately.  She  became- 
prognant  in  July,  bat  he  then  refused  to  marry  lier.  Held,  (1)  that  the  illicit 
intercourse  did  not  so  enter  into  the  consideration  as  to  render  the  agree>- 
ment  void ;  (2)  that  an  action  for  the  breach  accrued  at  once. 
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ACTION  for  breach  of  promise  of  marriage.     The  opinion  states 
the  facts.     The  plaintiff  had  judgment  below. 

«/.  D.  Conner f  J.  L.  Farrar^  J.  Farrar  and  S.  D.  Carpenter y  for 
^appellant. 

COowgttt,  C  E.  QnogUl  sjid  H.  B.  Shivdey,  for  appeUee. 

Woods,  J.  Action  by  the  appellee  against  the  appellant  for  a 
breach  of  marriage  contract.  The  suit  was  commenced  in  the 
Wabash  Circuit  Court,  and  removed  thence,  on  an  application  for  a 
<^hange  of  venue,  to  Miami  county,  where  there  was  a  verdict  and 
judgment  for  the  plaintiff  for  three  thousand  dollars.  The  questions 
presented  for  decision  arise  upon  the  motion  for  a  new  trial,  the 
overruling  of  which  is  assigned  as  error. 

Complaint  is  made  that  the  court  did  not  comply  with  the  re* 
'quest  of  the  appellant  that  the  instructions  to  the  jury  be  given  in 
writing,  but  the  record  does  not  show  the  request.  Evidence  was 
given  that  the  defendant  tried  to  persuade  the  plaintiff  to  commit 
an  abortion,  and  this  is  assigned  as  a  cause  for  a  new  trial  ;  but  no 
exception  is  shown  to  have  been  taken  to  the  introduction  of  this 
evidence.  It  is  next  insisted  that  the  court  erred  in  refusing  to  give 
instructions  numbered  two,  three  and  four,  asked  by  the  appellant 

Instruction  number  two,  so  requested  after  stating  hypotheti- 
<jiilly  certain  facts  Und  conduct  of  the  parties,  concludes  by  say- 
ing :  "  Then  the  defendant  has  complied,  as  far  as  he  can,  with  the 
promise  he  made  the  plaintiff,  and  she  cannot  recover."  Even 
under  the  facts  stated  in  the  instruction,  it  was  rather  a  question  of 
fact  than  of  law  whether  the  defendant  had  complied  as  far  as  he 
<50uld  with  the  contract ;  but  besides  this  the  defendant  offered  no 
^evidence  in  contradiction  or  modification  of  that  of  the  plaintiff, 
<of  which  this  instruction  ignores  pertinent  and  uncontradicted 
parts  ;  and  as  to  the  facts  stated,  it  is  so  far  variant  from  the  proof 
jbs  to  justify  the  court  in  having  refused  it  as  inapplicable  to  the 
«evidence. 

The  third  of  these  instructions  is  to  the  effect  that  in  order  to  re- 
<50ver,  the  plaintiff  must  have  proved  that  she  requested  the  defend- 
:ant  to  marry  her  before  bringing  the  action.  The  substance  of 
this  was  given  in  another  instruction.  There  was  also  evidence 
tending  to  show  an  abandonment  of  his  relation  as  suitor,  and  a 
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renunciation  of  his  promise  to  the  phiintifF ;  and  in  such  case  a 
request  to  fulfill  the  promise  is  not  necessary. 

The  fourth  instruction  requested  by  the  appellant  was^  in  sub- 
stance, that  if  the  defendant  went  to  the  plaintiff  before  the  bring- 
ing of  this  suit  and  offered  to  marry  her,  and  she  ref used,  she 
cannot  recover. 

Kef  using  this,  the  coui*t  gave  an  instruction  to  the  effect  that  if  ^ 
the  defendant  made  such  offer  to  marry  the  plaintiff  within  a  reason- 
able time^  and  without  a  previous  breach  of  the  contract,  it  would 
be  a  defense  to  the  action  ;  but  if  prior  to  such  offer  the  contract 
had  been  broken,  it  would  not  be  a  defense  ;  that  once  there  has: 
been  a  complete  breach,  a  subsequent  offer  to  marry  will  not  defeat 
the  right  of  action.     The  court  committed  no  error  in  this  respect* 
In  2  Pars,   on  Cont.  68,  it  is  said,   in  manifest  accord  with  the 
principles  of  reason  and  justice  :     '^  An  offer  to  renew  or  execute^ 
the  contract  after  a  refusal  should  be  no  defense."    The  fact  and' 
circumstances  of  the  refusal  or  breach  may  often  be  such  as  to  bar/ 
the  possibility,  or  at  least  the  probability,  of  any  happy  results  from? 
marriage  between  the  parties,  and  the  defendant,  in  such  a  case, 
should  not  escape  the  consequences  of  his  willful  breach  of  the 
engagement  by  offering  to  consummate  a  marriage  whose  auspices; 
were  already  beclouded  by  his  bad  faith  and  deceit.     See  8outhar(t 
V.  Rexfordy  6  Cow.  254 ;  Lie/man  v.  Soloman,  7  Abb.  Pr.  409,  n  / 
Kelly  V.  RenfrOy  9  Ala.  325.     How  far  such  an  offer  to  renew  and 
perform  the  broken  engagement  may  go  in  mitigation  of  damages, 
must  be  left  in  each  case  to  the  jury,  or  to  the  court  trying  the  cause. 

The  jury  were  instructed  that  if  the  contract  and  the  breach  of 
it  had  been  proved,  and  if  from  the  evidence  they  believed  that  the 
element  of  fraud  and  deceit  mingled  in  the  controversy  as  an  in- 
gredient in  the  conduct  of  the  defendant,  either  in  making  the 
contract  or  in  breaking  it,  they  might  allow  exemplary  damages. 
The  abstract  correctness  of  the  doctrine  so  enunciated  is  not 
denied,  but  it  is  insisted  that  there  was  no  evidence  of  fraud  or 
deceit,  and  that  the  instruction  was  therefore  inapplicable,  and  cal- 
culated to  mislead.  Fraud  may  be  inferred  from  conduct  and  cir* 
cumstances,  though  there  be  no  direct  proof;  and  upon  the  evidence 
in  this  case  we  cannot  say  that  the  court  was  not  justified  in  sub- 
mitting the  matter  to  the  jury,  as  it  was  done  in  this  charge.  The 
seduction  of  the  appellee  by  the  appellant  was  clearly  proved,  und 
the  inference  may  not  be  said  to  be  entirely  unwarranted  that 
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«ediiction,  and  not  marriage,  was  the  original  and  persistent  design 
of  the  defendant.  There  is  no  similarity  between  the  proof  in  this 
<3a8e,.and  that  in  the  ease  of  Dryden  v.  Ehotvleft,  33  Ind.  148,  which 
the  counsel  for  appellant  have  cited.  That  punitiye  damages  may 
be  allowed  for  breach  of  promise  to  marry,  see  Johnson  v.  Jenkins, 
24  N.  Y.  252;  Thorn  v.  Knapp,  42  id.  474 ;  8.  c,  1  Am.  Rep. 
-561;  Simpson  v.  Black,  27  Wis.  206;  Dryden  v.  KnowUs,  supra. 

The  plaintiff  testified  that  the  defendant  promised  to  marry  her 
in  September  or  October  (1878);  that  he  said  he  would  marry  her 
in  the  fall,  if  they  could  agree  and  get  along,  and  be  true  to  each 
other;    but  if  she  became  pregnant  from   their  intercourse,  he 
•would  marry  her  immediately.     She  did  become  pregnant,  about 
vthe  middle  of  July,  1878,  and  informed  the  defendant  of  the  fact 
"^as  soon  as  aware  of  it.     Upon  this  evidence  it  is  insisted  that  the 
^agreement  to  marry  immediately,  in  case  of  the  plaintiff's  preg- 
nancy, is  void  because  immoral,  and  that  aside  from  this  part  of 
^the  agreement,  the  defendant  had  until  the  first  of  December 
.within  which  to  fulfill  his  engagement;  and  consequently  that  the 
suit,  begun  as  it  was  before  that  date,  was  prematurely  brought. 

It  does  not  appear  that  the  illicit  intercourse  entered  into  the 
^consideration  of  the  marriage  contract,  but  the  appellant,  having 
^agreed  to  marry  the  appellee  at  a  time  then  in  the  future,  obtained 
the  intercourse  upon  an  assurance  that  if  pregnancy  resulted,  the 
contract  already  made  should  be  performed  at  once.  This  did  not 
^supersede  the  original  agreement,  but  fixed  the  time  for  its  per- 
formance.    Clark  V.  Pendleton,  20  Conn.  495. 

We  are  not  prepared  to  lend  judicial  sanction  and  protection  to 
the  seducer  by  declaring  that  he  may  escape  the  obligation  of  his 
contract  so  made  on  the  plea  that  it  is  immoral.  But  if  this  were 
otherwise,  and  if  by  its  terms  the  contract  was  not  to  have  been 
|)erformed  until  at  a  time  subsequent  to  the  commencement  of  the 
4iuit,  yet  if  before  the  suit  was  brought  the  appellant  had  re- 
nounced the  contract,  and  declared  his  purpose  not  to  keep  it,  that 
constituted  a  breach,  for  which  the  appellee  had  an  immediate 
right  of  action.  Burtis  r.  Thompson,  42  N.  Y.  246;  8.  c,  1  Anu 
Bep.  516;  Holloway  v.  Griffith,  32  Iowa,  409;  s.  c,  7  Am.  Bep. 
:208,  n;  Frost  v.  Knight,  L.  R,  7Exch.  Ill;  S.  C,  1  Moak's  Eng. 
Sep.  218. 

We  cannot  say  that  the  award  of  damages  was  excessive. 

Judgment  affirmed,  with  costs* 
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Wills  v.  Ross, 

« 

(77  Ind.  1.) 

Guarcmiy — notiu  of  aeeeptanee — eontideroHon, 

An  a^^reement  to  guarantee  an  existing  debt,  if  the  creditor  will  give  the 
debtor  a  little  more  time,  is  valid  without  describing  the  debt  particolariy, 
and  requires  no  notice  of  acceptance.* 

ACTION  on  a  guaranty.     The  opinion  states  the  case.      The 
plaintifF  had  judgment  below. 

W.  Disson,  for  appellant. 

E,  G.  Buskirk  and  P.  W.  Barthohmew,  for  appellees. 

Elliott,  C.  J.  Appellees'  complaint  alleges  that  Landers  ft 
Wills  desired  to  buy  goods  of  them;  that  appellant  was  present  at 
the  time;  that  they  refused  to  give  said  firm  of  Landers  ft  Wills 
credit ;  that  thereupon  the  appellant  promised  them,  that  if  they 
would  sell  goods  to  the  said  firm,  ''he  would  be  security  to  them 
for  the  payment  of  the  same,  and  guarantee  the  payment "  of  the 
price  of  the  goods,  and  that  if  it  was  not  paid  when  due,  he,  the 
appellant,  would  pay  it ;  that  relying  solely  upon  the  promise  of 
appellant,  and  on  his  credit,  they  ''  sold  and  delivered  the  bill  of 
goods  to  the  said  appellant  for  Landers  ft  Wills ;"  that  when  the 
money  for  the  goods  became  due,  appellees  wrote  to  appellant  noti- 
fying him  that  the  bill  had  not  been  paid,  and  demanding  pay- 
ment;  that  in  answer  to  their  letter  appellant  wrote  as  follows: 

"  Elizabbthtown,  Ikd.,  Attgust  20,  1879. 
'^ Messrs.  Ross  ft  Go.,  Indianapolis: 

**  Gektlemen —  Yours  at  hand,  and  contents  noted.  Oiye  John 
a  little  more  time,  and  I  will  see  that  you  get  your  money. 

*'  Yours  respectfully, 
(Signed)  "P.  E.  Wills.** 

It  is  further  alleged  that  the  John  mentioned  in  the  letter  is 
John  Wills,  a  member  of  the  firm  of  Landers  ft  Wills  ;  that  rely- 

*8ee  IftomjMOM T.GIoosr  08 Ey.lJB8)t  VAm.Bep.  880^  and  note. 
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ing  solely  upon  Peter  E.  Wills'  written  promise  contained  in  said 
letter,  and  in  consideration  thereof,  appellees  granted  said  Peter  E. 
Wills  and  said  Landers  &  Wills  an  extension  of  six  months'  time  ; 
that  Landers  &  Wills  are  wholly  insolvent,  and  that  payment  has 
often  been  demanded  of  appellant,  and  refused. 

The  appeal  brings  befoi'e  us  the  sufficiency  of  this  complaint.  If 
it  were  clear  that  the  goods  were  sold  to  Peter  E.  Wills,  and  credit 
given  exclusively  to  him,  then  the  contract  would  be  an  original 
one,  and  not  within  the  statute  of  frauds.  Johtinon  v.  Hoover,  72 
Ind.  395.  This  however  is  not  clear.  It  is  not  easy  to  deter- 
mine what  meaning  and  efFect  should  be  given  to  the  com- 
plaint, for  its  allegations  are  not  only  obscure  and  confused,  but 
they  are  also  contradictoiy.  Thus  it  is  in  one  place  averred  that 
"the  firm  of  Landers  &  Wills  bought  of  appellees  the  bill  of 
goods;"  in  another  that  "appellant  promised  them  that  if  they 
would  sell  and  deliver  to  John  Wills  said  goods  on  credit  he  would 
bo  security  for  the  payment  of  the  same,  and  guarantee  the  pay- 
ment of  said  debt  when  due,  and  if  said  debt  was  not  paid  when 
due,  he  would  pay  the  same;"  and  in  still  another  place,  that 
"  relying  solely  upon  the  promise  of  the  appellant,  and  on  his  credit, 
they  sold  and  delivered  the  goods  to  him  for  the  said  Landers  &. 
Wills."  The  only  reasonable  construction  which  can  be  given 
these  inliaimonious  allegations  is,  that  the  goods  were  sold  to 
Landers  &  Wills,  and  payment  guaranteed  by  the  ap]^)ellant» 
In  other  words,  Landers  &  Wills  are  the  principal  debtors  and  appel- 
lant their  guarantor.  A  case,  such  as  that  made  by  the  complaint, 
is  clearly  within  the  statute,  unless  taken  out  by  the  written 
promise  contained  in  the  letter  written  on  the  20th  of  August. 
The  credit  waa  given  to  the  firm  of  Landers  &  Wills  as  the  pur- 
chasers of  the  goods,  and  the  undertaking  of  appellant  was  there- 
fore not  an  original  one.  The  case  is  not  within  the  rule  laid 
down  in  Anderson  v.  Spence,  72  Ind.  315;  s.  c,  37  Am.  Rep.  162. 
In  the  present  case  the  purchasers,  Landers  &  Wills,  were  liable 
to  the  appellees,  and  this  alone  deprives  the  appellant's  undertaking 
of  the  character  of  an  original  contract.  Wherever  the  parties  for 
whom  the  third  person  undertakes  are  liable  to  the  promisee,  the 
case  is  within  the  statute:  "If  any  credit  at  all  be  given  to  the 
third  party  the  defendant's  promise  is  required  to  be  in  writing  as 
collateral.  And  the  rule  applies  equally,  where  there  is  already 
an  existing  liability  of  the  principal,  and  the  evidence  shows  that 
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the  plaintiff  by  accepting  the  defendant  as  surety  does  not  release 
his  claim  upon  the  principal.  All  the  cases  show  that  it  does  not 
matter  upon  which  of  the  two  parties  the  plaintiff  principally  de- 
pends for  payment,  so  long  as  the  third  party  is  at  all  liable  to  him 
to  do  the  same  thing  which  the  defendant  has  engaged  to  do." 
Browne  Stat.  Frauds,  §  197. 

We  proceed  to  consider  whether  the  promise  contained  in  ap- 
pellant's letter  is  sufficient  to  create  a  liability  against  him,  in  favor 
of  the  appellees.  The  letter  is  of  course  to  be  taken  in  connection 
with  the  other  allegations  of  the  complaint,  and  its  effect,  when 
thus  considered,  must  be  deemed  decisive  of  the  question  of  the 
sufficiency  of  the  complaint.  The  general  rule  undoubtedly  is,  that 
a  mere  proposal  to  guarantee  the  payment  of  a  debt  is  not  obliga- 
tory. There  must  be  a  proposal  and  an  acceptance.  In  the  pres- 
ent case  the  complaint  does  aver  that  the  proposition  was  accepted, 
and  six  months  further  time  given  to  the  principal  debtor.  The 
complaint  does  not  allege  that  notice  was  given  to  the  party  propos- 
ing to  become  the  guarantor,  or  that  the  appellees  had  acted  upon 
the  statements  contained  in  his  letter,  and  we  are  therefore  re- 
quired to  decide  whether  notice  is  essential  in  such  a  case  as  the 
present.  It  must  be  kept  in  mind  that  the  complaint  shows  that 
the  debt  had  already  been  created ;  that  prior  to  its  creation  the 
appellants  had  orally  promised  to  pay  it  in  case  Landers  &  Wills  did 
not  There  was  an  existing  obligation,  fully  known  to  the  ap- 
pellant at  the  time  the  letter  was  written,  and  the  written  under- 
taking was,  in  truth,  a  mere  renewal  of  the  oral  guaranty  previ- 
ously given.  There  is  a  well-recognized  and  plainly-marked 
distinction  between  cases  where  the  proposal  is  to  guarantee  the 
payment  of  a  liability  existing  at  the  time  and  known  to  the  guaran- 
tor, and  those  where  the  proposal  is  to  guarantee  the  payment  of  a 
debt  not  incurred,  and  the  character  and  amount  of  which  are  not 
known  to  the  guarantor.  In  the  first  class  of  cases,  no  notice  of 
acceptance  is  required,  for  the  guaranty  becomes  at  once  effective 
and  operative.  It  is  said  by  the  author  of  a  recent  work  upon  this 
subject,  that ''  The  rule  seems  to  be  that  if  the  guaranty  is  absolute 
in  terms,  definite  as  to  amount  and  extent,  notice  is  dispensed 
with."    Baylies  Sureties  and  Guarantors,  §  195. 

Another  author  thus  states  the  rule  :  *^  When  one  directly  binds 
himself  to  be  responsible  for  another's  contract  already  made,  and 
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of  which  he  has  knowledge  when  he  signs,  no  notice  of  the  accept- 
ance of  the  guaranty  is  necessary/'     Brandt  Suretyship,  164. 

This  doctrine  is  recognized  by  our  own  decisions.  In  MUray  t, 
Quinuy  69  Ind.  406  ;  s.  c,  35  Am.  Bep.  227,  it  was  said  :  '^  But  the 
rule  seems  to  be  settled,  that  when  the  guaranty  is  direct,  and  the 
thing  guaranteed  definite  in  its  amount,  *  *  neither  notice  of 
the  acceptance  of  the  guaranty,  nor  of  the  default  of  his  principal, 
need  to  be  given  to  the  guarantor ;  for  he  knew  when  he  made  the 
guaranty  the  full  extent  of  his  liability."  The  later  case  of  Klins 
V.  Raymond,  70  Ind.  271,  enforces  the  same  doctrine,  and  gives  ap' 
proval  to  the  cases  of  Frash  v.  Polk,  67  Ind,  55,  and  Taylor  v. 
Taylor,  64  id.  356. 

The  question  before  us  was  exhaustively  considered  by  the  Su- 
preme Court  of  the  United  States,  in  the  very  recent  case  of  Davis  v. 
Wells,  reported  in  13  Gent.  L.  J.  449,  and  many  of  the  English  and 
American  cases  are  reviewed.  It  was  said  in  the  opinion  delivered 
in  that  case  :  ^^  But  a  guaranty  may  as  well  be  for  an  existing  debt, 
or  it  may  be  supported  by  some  consideration  distinct  from  the 
advance  of  the  principal  debtor  passing  directly  from  the  guar- 
antee to  the  guarantor.  *  *  ♦  ♦  In  both  of  these  cases, 
no  notice  of  assent,  other  than  the  performance  of  the  consideration, 
is  necessary  to  perfect  the  agreement." 

The  xule,  that  where  the  guarantor's  undertaking  is  to  pay  an 
existing  debt,  of  a  definite  and  known  character,  no  notice  of  assent 
is  necessaiy,  is  conclusively  settled  by  the  authorities  to  which  we 
have  referred,  and  cannot  be  reganled  as  an  open  question. 

The  promise  of  the  appellant  made  at  the  time  the  goods  were 
sold  was  voidable,  and  not  void.  The  statute  of  frauds  does  not 
invalidate  a  parol  contract.  In  Owens  v.  Lewis,  46  Ind.  488  ;  s. 
c,  15  Am.  Rep.  295,  this  familiar  doctrine  was  thus  expressed : 
*^  A  contract  that  is  required  to  be  in  writing  by  the  statute  of  frauds 
is  not  invalid  if  made  by  parol.  '  The  statute  only  inhibits  all  ac- 
tions brought  to  enforce  it.'  Hadden  v.  Johnson,  7  Ind.  394.  " 
Browne  Stat.  Frauds,  118  ;  Groshy  v.  Wadsworih,  6  East,  602 ; 
Mather  v.  Scoles,  35  Ind.  1. 

The  promise  contained  in  appellant's  letter  might  well  be  rested 
upon  the  consideration  arising  from  his  obligation  to  perform  his 
original  promise.  In  saying  this  we  do  not  mean  to  question  the 
now  familiar  rule,  that "  An  express  promise,  therefore,  as  it  should 
seem,  can  only  revive  a  precedent  good  consideration,  which  might 
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haye  been  enforced  at  law  through  the  medium  of  an  implied  prom- 
ise, had  it  not  been  suspended  by  some  positive  rule  of  law,  but  can 
give  no  original  right  of  action,  if  the  obligation  on  which  it  is 
founded  never  could  have  been  enforced  at  law,  though  not  barred 
by  any  legal  maxim  or  statute  provision."  Wennall  v.  Adney,  3 
B.  &  P.  247 ;  Wiggins  v.  Keizer,  6  Ind.  252. 

We  do  not  mean  to  say  that  there  are  not  well-defined  and  well  re* 
cognized  exceptions  to  the  general  rule,  that  what  is  called,  although 
inaptly,  a  moral  obligation,  will  not  support  a  contract,  and  that 
this  case  is  not  fully  within  the  exception.  It  is  within  the  excep- 
tion, for  the  reason  that  the  original  verbal  promise  was  not  void, 
and  did  rest  on  a  valuable  consideration.  It  is  within  the  exception 
because  the  promise  could  have  been  enforced  but  for  the  barrier 
erected  by  a  positive  statute.  It  is  within  the  exception;  for  the 
statute  of  frauds  affects  not  the  contract  but  the  evidence  only. 
Browne  Stat.  Frauds,  §  115a. 

In  speaking  of  the  rule  that  a  moral  consideration  will  not  sup- 
port a  contract,  one  of  our  standard  text- writers  says  :  "A  quali- 
fication to  this  rule  however  obtains  in  cases  where  there  was 
originally  a  sufficient  valuable  consideration  upon  which  an  action 
could  have  been  sustained,  but  where  in  consequence  of  some  stat- 
ute or  positive  rule  growing  out  of  general  i)rinciples  of  public 
policy,  the  right  of  action  is  suspended,  and  the  party  is  exempted 
from  legal  liability."  After  stating  some  of  the  cases  which  fall 
within  the  exception  to  the  general  rule,  the  author  proceeds  thus  : 
"  The  ground  upon  which  these  exceptions  are  founded  is  that 
these  contracts  being  merely  voidable  and  not  void  in  their  incep- 
tion, they  may  be  revived  by  a  subsequent  promise,  provided  they 
were  originally  founded  upon  an  express  or  implied  request  by  the 
party  benefited."    Story  Cont.,  §§  591,  593. 

The  doctrine  stated  by  the  author  quoted  is  abundantly  sustained 
by  the  adjudged  cases,  and  by  the  elementary  writers.  1  Pars. 
Cont.  434,  n.  Some  of  the  cases  speak  of  such  a  consideration  as 
an  equitable  obligation,  and  this  is  the  more  appropriate  term  : 
it  better  expresses  the  nature  of  the  consideration  than  does  the 
term  "moral  obligation."  Whatever  may  be  the  correct  name, 
the  principle  is  a  sound  and  well-recognized  one.  It  is  the  princi- 
ple which  underlies  and  supports  the  cases  holding  that  debts 
barred  by  the  statute  of  limitations,  by  discharges  under  bank- 
ruptcy or  insolvent  acts  maybe  revived.     Shockey  v.  MiUSy  71  Ind. 
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288;  s.  c,  36  Am.  Bep.  196;  Rogers  \.  StephenSy  2T.  E.  713. 
Upon  it  are  bottomed  those  cases  which  hold  that  a  verbal  contract 
creates  such  an  obligation  as  will  support  a  conyeyance  made  by  an 
insolvent  debtor  against  creditors  who  attack  it  upon  the  ground  of 
fraud.  Sackeity,  Spencer,  65  Penn,  St.  89;  Ltvermorey.  Norlhrup, 
44  N.  Y.  107 ;  Hyde  y.  Chapman,  33  Wis.  391 ;  Oof  v.  Rogers,  71 
Ind.  459 ;  Brown  v.  Rawlings,  72  id.  505.  To  a  much  greater 
length  is  this  doctrine  carried  in  Flight  v.  Reed,  1  Hurl.  &  G.  702, 
wherein  it  is  held  that  a  subsequent  promise  to  pay  a  debt  absolutely 
yoid  under  the  statute  against  usury,  in  force  when  it  waa 
contracted,  may  be  supported  upon  the  original  considera- 
tion. Chief  Baron  Pollock  there  referred  to  the  term 
''moral  obligation"  in  this  language:  ''Such  a  consideration 
has  been  sometimes  called  a  moral  consideration.  And  we 
think  unfortunately  so  ;  for  the  term  used  as  a  definition  tends  to 
include  too  wide  a  range  of  objects.'^  The  decision  of  Baron  Park£ 
in  Sarh  y.  Oliver,  2  Exch.  71,  is  approvingly  quoted.  In  the  case 
last  mentioned  it  was  said:  "  The  principle  of  the  rule  laid  down 
by  Lord  Mansfield  is,  that  where  the  consideration  was  originally 
beneficial  to  the  party  promising,  yet  if  he  be  protected  from 
liability  by  some  provision  of  the  statute  or  common  law,  meant  for 
his  advantage,  he  may  renounce  the  benefit  of  that  law;  and  if  he 
promises  to  pay  the  debt,  which  is  only  what  an  honest  man  ought 
to  do,  he  is  then  bound  by  the  law  to  perform  it."  The  provision, 
that  conti*acts  of  guaranty  shall  be  in  writing,  is  one  for  the  benefit 
of  the  guarantor,  and  he  may  therefore  renounce  it,  and  bind  him- 
self by  a  subsequent  written  contract.  In  truth,  he  was  already 
bound ;  the  statute  neither  makes  nor  unmakes  such  a  contract. 
The  question  we  have  in  hand  is  not  altogether  barren  of  authority. 
It  is  said  by  an  English  author,  in  speaking  of  the  general  rule, 
that  a  mere  moral  consideration  is  not  sufficient:  "  So,  again,  a 
contract  which,  for  want  of  written  evidence  required  by  statute, 
cannot  be  sued  upon,  may  be  revived  by  express  promise,  provided 
the  statute  did  not  render  the  contract  absolutely  void  for  want  of 
written  evidence."  De  Golyar  Guaranties,  37.  The  only  adjudi- 
cated case  directly  in  point,  which  we  have  seen,  is  that  of  Wilson 
V.  Marshall,  15  Ir.  C.  L.  466,  where  it  was  held  that  the  original 
valuable  consideration  formed  a  sufficient  one  for  the  subsequent 
contract.  In  delivering  the  opinion  of  the  court,  the  chief  justice 
declared  that  the  case  came  clearly  within  the  rule  in  Wennatt  v. 
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Adney,  supra.  The  language  of  the  learned  chief  justice  was: 
**  It  appears  to  me  this  case  comes  within  that  rule.  Here,  there 
was  clearly  a  legal  liability  on  the  part  of  the  defendant  under  his 
guaranty,  which  the  statute  of  frauds  did  not  yacate  or  annul, 
but  rendered  it  incapable  of  being  enforced  for  want  of  legal  evi- 
dence." 

In  Chitty  on  Contracts  it  is  said:  ''A  promise  to  pay  a  debt  al- 
ready incurred  by  a  third  person  is  not  available  unless  it  be  made 
on  a  new  consideration,  such  as  forbearance  ;  but  if  the  credit  were 
originally  given  to  the  third  i)er8on  at  the  promisor's  request,  this 
might  constitute  a  sufficient  consideration  for  his  subsequent 
guaranty."  11th  Am.  ed.  62.  As  the  sale  of  the  goods  was  in  the 
first  instance  made  Upon  the  promise  of  the  appellant  to  pay  for 
them,  and  this,  too,  after  credit  had  been  refused,  as  he  knew,  to 
the  principal  debtors,  his  subsequent  written  promise  may  be 
equitably  and  justly  deemed  to  be  supported  by  the  obligation  aris- 
ing out  of  the  consideration  of  his  previous  verbal  promise.  More- 
over, there  was  the  further  considemtion  of  forbearance.  The 
consideration  is  not  to  be  extracted  from  one  part  of  the  trans- 
iiction;  the  entire  business  affair  between  the  parties  is  to  be  taken 
into  account,  for  the  puqwse  of  ascertaining  whether  the  contract 
of  guaranty  is  supported  by  a  consideration.  The  consideration  ex- 
pressed in  the  letter  is  however  of  itself  sufficient  to  support  the 
contract.  The  rule  is  thus  laid  down:  "An  agreement  on  the  part 
of  the  creditor  for  general  indulgence  toward  the  principal,  without 
any  definite  time  being  specified,  with  proof  of  actual  forbearance 
for  a  reasonable  time,  is  sufficient."  Brandt  Suretyship,  §  8.  An- 
other author  uses  this  1  uiguage:  ''  It  appears  also  to  be  the  better 
opinion  that  such  postponement  need  not  be  for  a  specific  length 
of  time,  but  that  an  agreement  to  postpone  indefinitely,  with  proof 
of  actual  forbearance  for  a  reasonable  term,  will  be  sufficient." 
Browne  Stat.  Frauds,  §  190;  1  Pars.  Cont.  442;  1  Chit.  Cont.  (11th 
Am.  ed.)  36,  n.  The  English  decisions  have  been  somewhat  con- 
flicting. In  Oidershaw  v.  ICing,  2  H.  &  N.  399,  it  was  decided, 
Pollock,  C.  B.,  dissenting,  that  Avhere  no  time  was  stated,  the 
consideration  of  forbearance  was  not  sufficient,  but  upon  appeal 
this  decision  was  reversed.  Cockburn,  C.  J.,  and  Erle,  Wil- 
liams, Cromptok  and  Willes,  JJ.,  all  giving  opinions  upon  the 
question.  Oidershaw  v.  Khig^  2  H.  &  N.  517.  The  Supreme 
Court  of  Vermont,  in  passing  upon  a  question  similar  to  that  before 
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US,  said:  ''It  is  further  said,  that  inasmuch  as  there  is  uo  par- 
ticular time  stipulated  for  the  forbearauce,  the  instrument  is  void 
for  want  of  consideration.  This  objection  is  untenable.  '  If  no 
agreement  be  made  as  to  the  length  of  time  during  which  the 
promisee  will  forbear,  the  law  will  presume  that  he  undertakes  to 
forbear  for  a  reasonable  time  ;  and  this  is  sufficiently  certain  and 
is  a  good  consideration.'  "  Hakes  y.  HoichkisSy  23  Vt.  231.  This 
fully  harmonizes  with  the  principle  so  often  approved  and  applied, 
that  where  parties  stipulate  for  the  performance  of  an  act,  but  do 
not  designate  the  time  within  which  it  shall  be  done,  the  law  will 
presume  that  a  reasonable  time  was  intended. 

There  is  an  obvious  distinction  between  the  case  of  a  guarantor 
seeking  to  avoid  liability  because  of  the  insufficiency  of  consideration, 
and  the  case  of  a  surety  claiming  a  release  because  of  the  extension 
of  time  to  the  principal.  In  the  one  case,  the  question  is  solely  as 
to  the  adequacy  of  the  consideration.  In  the  other,  the  question 
is  whether  the  creditor  has  fettered  himself  by  a  contract  of  for- 
bearance. There  are  sound  reasons  for  holding,  in  the  latter  case, 
that  the  time  must  be  definite.  If  indefinite,  the  creditor  may  sue 
at  once.  If  definite,  he  cannot  sue  until  the  expiration  of  the  ex- 
tension, as  some  of  the  cases  hold ;  if  as  other  cases  hold,  he  may 
sue,  ho  cannot  sue  without  incurring  the  hazard  of  an  action  for 
damages  for  breach  of  the  contract  of  forbearance,  and  his  freedom 
of  action  is  thus  hampered,  to  the  prejudice  of  the  surety.  These 
reasons  have  not  a  feather's  weight  where  the  question  is  as  to  the 
adequacy  of  the  consideration  of  the  contract  of  guaranty. 

The  complaint  shows  that  the  debt  guaranteed  in  the  appellant's 
letter  is  the  one  upon  which  the  action  is  founded.  The  circum- 
stances of  the  original  purchase,  the  letter  of  appellees  to  him,  and 
his  reply,  must  be  taken  as  parts  of  one  cause  of  action,  and  thus 
taken,  show  with  sufficient  certainty  that  the  debt  of  which  apiiel- 
lant  guaranteed  payment  is  that  described  in  the  complaint.  It  is 
not  essential  that  the  debt  should  be  described  with  minute  partic- 
ularity. Contracts  of  guaranty,  like  all  other  contracts,  are  to  be 
read  "by  the  light  of  surrounding  circumstances."  Belloni  v. 
Freeborn,  63  N.  Y.  383 ;  Lawrence  v.  McCalmont,  2  How.  426  ; 
Union  Bank  v.  Coster' 8  Ea^rs,  3  N.  Y.  203. 

JuUf/mcut  afprmetL 

Petition  for  a  rehearing  denied. 
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Ifatiee — of  lien — eonitrucHve, 

« 
Defendant  drew  a  deed,  and  as  notary  pablic  took  the  acknowledgment  of  its 

execution »  and  also  drew  notes,  executed  bj  the  grantee  for  the  unpaid  pur- 
chase-monej.  Four  years  afterward  he  bought  the  premises.  J/M^  that  ha 
was  not  chargeable  by  these  facts  with  notice  of  the  render's  claim  and  lien 
lor  unpaid  purchase  money.* 

ACTION  on  promissory  note  and  to  enforce  vendor's  lien.     The 
head-note  and  opinion  show  the  facts.     The  plaintiff  had 
judgment  below. 

J.  A.  McNutty  for  appeUant. 

W.  M.  Franklin,  B.  E.  Rhodes  and  0.  F.  Melfutt,  for  ap- 
pellee. 

HowKy  J.  In  this  action  the  appellee  sued  the  appellant  and 
one  George  W.  Sherrell^  in  a  complaint  of  two  paragraphs^  to  collect 
the  amount  due  on  a  certain  promissory  note  for  11^500.54^  exe- 
cuted by  the  said  Sherrell  and  payable  to  the  appellee,  in  consider- 
ation of  the  conveyance  by  the  latter  to  the  former  of  certain  real 
estate  in  Owen  county,  Indiana,  and  to  enforce  an  alleged  vendor's 
lien  on  said  real  estate,  then  owned  by  the  appellant.  After  the 
cause  had  been  put  at  issue,  it  was  tried  by  the  court,  and  at  the 
request  of  the  parties,  the  court  made  a  special  finding  of  the  facts 
and  of  its  conclusions  of  law  thereon,  in  substance,  as  follows: 

[Omitting  these.] 

The  question  for  decision,  as  it  seems  to  us,  is  this:  Was  the 
appellant,  at  the  time  he  purchased  the  land  in  controversy  from 
Sherrell,  chargeable  with  notice  of  the  appellee's  claim  against 
Sherrell  for  unpaid  purchase-money,  by  reason  of  the  facts  found 
by  the  court  on  that  subject  ?  The  only  facts  thus  found  by  the 
court  were  in  substance  as  follows  :  At  the  time  of  the  appellee's 
sale  and  conveyance  of  the  land  to  Sherrell,  on  the  28th  day 

•See  Vest  t.  Mkhie  (31  Gratt.  140),  81  Am.  Rep.  788;  Fa/irjleld  Sav.  Bk. t.   Chase  in 

Me.  206),  30  Am.  Rep.  819,  and  note. 
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of  Januaiy,  1868,  the  appellant  was  called  upon,  as  a  notary  public, 
and  drew  the  notes  given  for  unpaid  purchase-money,  and  also 
drew  and  took  the  acknowledgment  of  the  deed  for  the  land ;  and 
he,  the  appellant,  included  in  the  notes  a  description  of  the  land, 
then  advising  the  parties  that  that  would  make  them  as  good  as  a 
mortgage;  and  there  were  two  notes,  payable  respectively  in  one  and 
two  years  from  date.  The  court  expressly  found  that  the  appellant 
had  no  other  notice  of  appellee's  claim  for  unpaid  purchase-money 
than  the  notice,  if  such  it  is,  set  forth  and  contained  in  the  last 
recited  facts. 

It  will  be  observed  that  the  court  did  not  find  that  the  appellant, 
at  the  time  of  his  purchase  of  the  land  in  controversy  from 
Sheii*ell,  had  actual  notice  or  knowledge  of  the  appellee's  claim 
thereon  for  unpaid  purchase-money;  but  the  court  must  have 
rested  its  conclusions  of  law  and  judgment,  as  against  the  appellant, 
upon  the  fact  found,  that  the  latter,  nearly  four  years  before  his 
purchase  of  the  land,  as  a  notary  public,  had  drawn  the  notes  given 
by  Sherrell  for  unpaid  purchase-money  of  the  land  to  the  appellee. 
IVe  are  of  the  opinion  that  the  facts  found  by  the  court,  in  relation 
to  the  transaction  between  Sherrell  and  the  appellee,  and  the  ap- 
pellant's connection  therewith,  were  not  sufficient  to  charge  him, 
the  appellant,  at  the  time  of  his  purchase  of  the  land,  with  notice 
of  the  appellee's  claim  against  Sherrell  for  unpaid  purchase-money. 
The  appellant's  purchase  of  the  land  was  an  entirely  different 
transaction  from  the  one  in  which  he  had  been  called  upon,  merely 
as  a  notary  public,  to  draft  the  deed  and  take  its  acknowledgment, 
and  write  the  notes  given  for  unpaid  purchase-money.  There  is 
no  presumption,  either  of  law  or  fact,  that  at  the  time  he  purchased 
the  land,  the  appellant  remembered  the  details  of  the  previous 
tnmsaction,  in  which  he  had  acted  as  a  notary,  between  said  Sherrell 
And  the  appellee.  Still  less  can  it  be  presumed,  from  the  facts 
found  by  the  court,  that  the  appellant,  at  the  time  of  his  purchase 
of  the  land,  had  any  notice,  either  actual  or  constructive,  that  the 
two  notes  so  drawn  by  him  in  the  former  transaction,  both  of  which 
were  long  past  due,  as  he  had  drawn  them,  were  then  unpaid  and 
outstanding,  in  whole  or  in  part. 

In  2  Sugden  on  Vendors  (8th  Am.  ed.),  bottom  p.  755,  it  is  said 
that  the  purchaser  of  land  will  not  be  bound  by  notice  in  a  previous 
transaction,  "  which  he  may  have  forgotten  ; "  and  again  it  is  said 
by  the  same  learned  author,  that  "the  notice  to  the  purchaser 
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must  be  in  the  same  trausactiou."  And  the  same  author  fui*ther 
says:  ''  To  constitute  a  binding  notice,  it  must  be  given  by  a  person 
interested  in  the  property,  and  in  the  course  of  a  treaty  for  the  pur- 
chase." In  the  American  note  to  the  leading  case  of  Le  Neve  v. 
Le  Nevey  in  2  W.  &  T.  Lead.  Cas.  144,  ei  scq.,  the  authorities  on 
the  subject  now  under  consideration  are  carefully  collated  and  com* 
pared,  and  an  attempt  is  made  to  harmonize  the  various  decisions 
of  the  courts  of  last  resort,  especially  in  this  country,  and  to  deduce 
therefrom  some  general  rules  on  the  question  of  notice.  It  is  there 
said :  *'  Notice  may  be  either  actual  or  constructive.  It  is  actual 
when  the  purchaser  is  aware  of  the  adverse  claim  or  title,  or  has 
such  information  as  would  lead  to  knowledge.  ♦  ♦  ♦  ♦  Con- 
structive notice  is  a  legal  inference  of  notice  of  so  high  a  nature  as 
to  be  conclusive  unless  disproved,  and  is  in  most  cases  insusceptible 
of  explanation  or  rebuttal  by  evidence  that  the  purchaser  had  no 
actual  notice  and  believed  the  vendor's  title  to  be  good."  These 
definitions  of  the  two  kinds  of  notice  seem  to  be  well  sustained  by 
the  numerous  cases  cited  by  the  American  annotators. 

In  the  case  at  bar,  our  conclusion  is  that  the  appellant,  at  the 
time  of  his  purchase  of  the  land,  was  not  chargeable  with  notice, 
either  actual  or  constructive,  of  the  appellee's  claim  against  Sherrell 
for  unpaid  purchase-money,  by  reason  of  the  facts  found  by  the 
court  on  that  subject.  The  court  erred,  we  think,  in  its  conclu- 
gions  at  law,  as  between  the  appellant  and  the  appellee. 

The  judgment  against  the  appellant,  and  in  favor  of  the  appellee, 
is  reversed,  at  the  appellee's  costs,  and  the  cause  is  remanded  with 
instructions  to  modify  its  special  finding  of  facts  and  conclusions  of 
law  in  accordance  with  this  opinion,  and  render  judgment  accord- 
ingly in  the  appellant's  favor,  and  against  the  appellee. 


JtTDT  V.    GiLBBBT. 

mind.Oe.) 

9PUI  '^pa/rolemdenoe  to  eorreei. 

The  plaintiff's  complaint  stated  in  Babstanoe  that  the  teetator  had  bonowed 
money  of  bis  wife»  to  bay  the  *'  north-east  quarter  of  the  sonth-east  qnarter** 
of  a  section  of  land,  agreeing  to  devise  the  land  to  her  for  life  with  re* 
maindejr  to  her  children  ;  tliat  he  executed  his  will,  intending  to  conform  to 
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that  agreemeat,  bat  by  mistake  tlie  will  described  tlie  laad  as  the  "north- 
east quarter  of  the  soath -west  quarter,"  aud  that  he  owned  no  each  land, 
ftnd  no  other  land  than  the  lot  miedeecribed.     HM^  that  parol  eyidenoe  of 
each  facta  was  inadmissible.     (Sm  note, p.  292.) 

fpHE  opinion  states  the  case. 

G.  M.  McDonaldy  0.  A,  Gutting  and  Mr.  Bdllou,  for  appellants* 
/.  D,  Ferrall,  for  appellee. 

Elliott,  C.  J.  A  single  error  is  alleged  and  tliat  is  assigned 
upon  the  ruling  sustaining  appellee's  demurrer  to  the  complaint  of 
the  appellants.  The  material  facts  stated  as  the  cause  of  action 
may  be  thus  summarized  :  John  Hall  desired  to  buy  a  certain  tract 
of  land  described  as  "  the  north-east  quarter  of  the  south-east  quarter 
of  section  29,  township  37  north,  of  range  11  east,  situate  in  Lagrange 
county,  Indiana."  He  borrowed  money  from  his  wife  to  buy  the 
land,  and  promised  her  that  if  she  would  lend  him  the  money 
he  would  devise  the  land  to  her  for  life  and  remainder  in  fee  to  her 
children ;  that  in  September,  1843,  the  testator  was  the  owner  of 
the  land  above  described  and  of  no  other ;  that  pursuant  to  his 
agreement  with  his  wife,  he  made  his  will,  intending  to  devise 
to  her  the  said  land;  that  by  mistake  of  the  draftsman  employed 
to  prepare  the  will,  the  land  was  wrongly  described  as  '*  north-east 
quarter  of  the  south-west  quarter  of  section  29,  in  township  37 ;" 
that  the  testator  did  not  then  own,  nor  did  he  at  any  time  own, 
the  land  described  in  the  will ;  that  the  widow  of  the  testator  took 
possession  of  the  said  north-east  quarter  of  the  south-east  quarter 
of  section  29,  township  37,  range  11  east,  under  the  will ;  that  she 
remained  in  possession  until  her  death. 

The  appellants  insist  that  the  will  conferred  title  upon  the  widow 
during  life  and  remainder  in  fee  to  her  children.  This  general  posi* 
tion  is  based  upon  these  propositions  : 

First.  That  a  will  must  be  construed  so  as  to  carry  into  effect  the 
intention  of  the  testator,  and  that  it  is  clear  that  the  testator  in- 
tended to  devise  the  land  of  which  the  widow  took  poBsession  to 
her. 

See(md.  That  as  the  testator  owned  but  one  tract  of  land,  and  as 
the  only  error  in  the  description  consisted  in  writing  the  word 
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"west"  after  the  word  "  south,"  instead  of  the  word  **  east,"  the 
misdescription  should  be  corrected. 

Of  these  in  their  order  : 

First  It  is  undoubtedly  true  that  the  intention  of  the  testator 
must  govern,  but  this  intention  must  be  gathered  from  the  will  it- 
self. Parol  evidence  cannot  be  used  to  add  to,  or  to  take  from  the 
will.  The  instrument  may  be  read  by  the  light  of  surrounding 
circumstances,  but  its  legal  meaning  and  effect  cannot  be  varied  by 
parol  evidence.  This  is  a  cardinal  principle,  and  is  in  truth  a  rule 
without  an  exception.  To  permit  evidence  of  the  character  insisted 
upon  by  appellants  to  control  the  plain  and  unambiguous  words  of 
the  will  would  be  a  direct  violation  of  this  elementary  rule. 

Second.  Mistakes  not  apparent  on  the  face  of  the  will  cannot  be 
corrected  by  the  court.  Courts  must  construe  and  enforce  wills  a» 
they  are  written.  To  undertake  to  correct  mistakes  upon  extrinsic  - 
evidence  would  be  to  supply  the  place  of  written  instruments  with  ^ 
verbal  statements,  and  would  often  result  in  the  court's  making  the ' 
wUl  instead  of  the  testator.  The  position  of  appellant's  counsel  is 
that  the  will  should  be  treated,  not  as  devising  the  land  actually 
described  therein,  but  as  devising  land  of  which  the  testator  died 
the  owner.  ,  In  support  of  this  position,  counsel  cite  the  case  of 
Cleveland  v.  SpilmaUy  25  Ind.  95.  In  that  case  the  language  of 
the  testator  was,  "  my  land,  being  the  south  half  of  the  north-east 
quarter  of  section  36,  township  3  south,  of  range  12  east,  I  do  * 
bequeath  to  my  wife,  Eliza."  The  court,  in  its  opinion  in  that 
case,  placed  great  stress  upon  the  clause,  "  my  land,"  and  very 
properly,  for  these  words  were  of  themselves  sufficient  to  carry  the 
land  then  owned  by  the  testator.  The  attempt  to  specifically 
describe  the  land  did  not  make  nugatory  the  general  description. 
There  was  in  the  case  cited  no  need  of  looking  beyond  the  will,  for 
the  language  used  by  the  testator  furnished  all  the  needed  in- 
formation of  the  testator's  intention.  In  McAlister  v.  Bulter- 
field,  31  Ind.  25,  the  court  held  that  mistakes  in  a  will  cannot 
be  corrected  by  the  courts  except  in  cases  where  the  mistake  is  ap- 
parent upon  the  face  of  the  will  itself.  The  earlier  case  of  Judy 
V.  WiUianiSf  2  Ind.  449,  declares  and  enforces  the  same  principle, 
and  in  the  case  of  Chrimes*  Eafrs  v.  Harmon,  35  id.  198 ;  s.  c,  9 
Am.  Bep.  690,  the  court  approved  the  doctrine  of  the  earlier  cases. 
In  the  case  last  cited  the  court  quoted,  with  approval,  from  the 
opinion  in  Jacksofi  v.  Paywfz  EaifrSy  %  Mete.   (Ey. )  567^  the  f ol- 
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lowing:  "  The  doctrine  in  regard  to  mistakes  in  wills  is  that  courts 
of  equity  have  jurisdiction  to  correct  them  when  they  are  apparent 
upon  the  face  of  the  will,  and  must  be  such  as  may  be  made  out  by 
41  proper  construction  of  its  terms,  otherwise  there  can  be  no  relief." 
Ill  the  case  of  Bunnell  v.  Bunnell,  73  Ind.  163,  the  doctrine  of  the 
cases  cited  was  again  approved. 

The  rule  recognized  by  our  cases  is  an  old  one  and  is  well  sup- 
ported by  both  the  ancient  and  modern  authorities.     Lord  Coke 
in  Clieyney^s  case,  5  Rep.  68,  said:  **  In  a  devise  of  land  by  wilting 
an  averment  out  of  the  will  should  not  be  i-eceived.  For  a  will  con- 
cerning land  ought  to  be  in  writing  and  not  by  any  averment  of 
the  same,  otherwise  it  were  a  gi'eat  inconvenience  that  not  any  may 
know  by  the  written  words  of  the  will  what  constniction  to  make, 
if  it  might  be  controlled  by  collateral  averment  out  of  the  will." 
The  cases  cited  by  appellant  holding  a  different  doctrine  from  that 
approved  by  us  we  think  wrong  in  principle,  and  in  conflict  with 
authority.     Among  the  later  cases  holding  the  same  doctrine  as 
that  of  this  court  may  be  cited  Bishop  v.  Morgan,  82  111.  351 ;  s. 
c,  25  Am.  Rep.  327  ;  Kurtz  v.  Hibner,  55  111.  514;  s.  c,  8  Am. 
Rep.  665;  Fiizpatrickx.  Fltzpairick,  36  Iowa,  674;  8.  c,  14  Am. 
Rep.  538;  Reynolds  v.  Robinson,  82  N.  Y.  103;  s.  c,  37  Am.  Rep. 
555;  Griscom  v.  Evens,  11  Vroom,  402;  13  id.  579;  s.  c,  29  Am. 
Rep.  251. 

There  is  no  mistake  here  upon  the  face  of  the  will  which  is  here 
the  subject  of  investigation.  There  is  no  latent  ambiguity.  The 
property  devised  is  accurately  described.  The  claim  is  not  that 
there  is  an  inaccurate  description  apparent  upon  the  face  of  the 
will,  but  that  the  testator  ought  to  have  described  some  other 
property.  The  court  is  asked  to  admit  parol  evidence  to  show 
that  although  the  testator  described  with  perfect  accuracy  one  par- 
cel of  land  he  meant  another.  The  bare  statement  of  appellant's 
position  exposes  its  hostility  to  fundamental  and  salutary  principles 
of  jurisprudence. 

[Minor  consideration  omitted.] 

Judgment  affirmed  at  costs  of  appellant. 

Judgment  affirmed. 
Woods,  J.,  absent. 

NoTB  BT  THE  BxpoRTBa.— SeeS7i«riooo(l  ▼.  Sherwood^  45  Wis.  867;  8.  o.,  80  Am.  Bep. 
757. 

In  Morrell  v.  MmreV,  7  P.  DIt.  68,  the  testator  had  instructed  the  draftsman  that  he 
wished  to  give  his  400  shares  of  B.  stock  to  his  nephews,  but  the  draftsman  inserted  the 
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word  '^  forty  *'  Instead,  and  the  will  was  so  executed  without  being  read  oyer  to  the  testa- 
tor, and  without  his  knowing  of  the  substitution.  The  Jury  baring  found  that  this  was 
done  by  mistake,  the  court  ordered  the  word  '*  forty  '*  struck  out. 

In  Patch  V.  White,  Supreme  Court,  District  of  Columbia,  April,  1888,  the  derise  was  of 
"  lot  8,  in  square  403.*'  The  testator  did  not  own  that  lot,  but  he  owned  lot  8,  in  the  square 
406.  Heid^  thai  parol  evidence  of  that  fact  was  inadmissible  to  effect  the  substitution  in 
an  ejectment  suit.    Ilie  court  said,  by  Haonkr,  J.,  James,  J.,  concurring : 

**  The  answer  therefore  to  the  question  above  proposed  —  enjoined  as  well  as  sanctioned 
by  the  general  principle  above  mentioned  —  must  be,  that  any  evidence  is  admissible, 
which,  in  its  nature  and  effect,  merely  explained  what  the  testator  has  written ;  but 
no  evidence  can  be  admissible,  which.  In  its  nature  or  effect,  is  applicable  to  the  purpose 
of  showing  merely  what  he  intended  to  have  written.** 

*'  The  case  of  Walston  v.  Tf7if<e,  5  Md.  297,  was  a  case  of  a  devise  of  lands,  which  were 
described  as  being  *  on  the  south  side  of  Beaver  Dam  Branch,*  and  the  court  says :  *  The 
question  in  expounding  a  will  Is  not  what  the  testator  meant,  as  distinguished  from  what 
his  words  express,  but  simply  what  is  the  meaning  of  the  words,*  and  they  admitted  evl- 
denoe  to  show  the  true  location  of  the  branch.    The  principle  Is  confirmed,  almost  In  the 
same  words,  In  the  case  of  Hammond  v.  Hammond,  55  Md.  578.    But  indeed  there  is  a 
perfect  flood  of  cases,  and  multitudes  were  dted  In  the  argument.     We  think  however 
that  the  decision  of  the  courts  in  the  principal  cases  would  not  admit  such  testimony  as  is 
sought  to  be  introduced  here.    Of  citing  cases  there  is  no  end,  but  It  is  to  be  observed  that 
many  of  them  are  early  cases  before  the  statute,  and  are  therefore  not  reliable.    8uch  is 
the  opinion  of  Redfleld,  Jarman,  and  other  text-book  writers ;  and  among  those  cited  as 
being  before  the  statute  are  the  cases  from  Ambler  and  from  Coke*s  reports.  All  these  are 
therefore,  not  safe  guides,  because  unquestionably  the  statute  was  intended  to  prevent 
the  latitude  of  evidence  which  had  hitherto  prevailed.    On  page  115  (margin)  of  WIgram, 
it  is  said:    *The  principle,  if  any,  upon  which  the  excepted  cases,  taking  them  collect- 
ively, are  founded.  Is  by  no  means  obvious;*  and  further  down, on  page  114,  he  says: 
*How  can  the  statute,  which  makes  a  writing  Indispensable,  be  satisfied,  if  the  thing 
which  Is  the  subject  of  disposition,  or  the  person  who  claims  the  benefit  of  It  is  not  de- 
scribed in  that  writing  with  certainty  sufficient  to  enable  the  court,  by  the  description  In 
the  writing,  to  determine  their  identity  V  In  the  case  of  Beaumount  v.  Fe/1, 2  P.  Wms.  141, 
the  master  of  the  rolls,  although  he  admitted  the  parol  evidence,  said :    *  If  this  had  been 
a  grant  —  nay,  had  it  been  a  devise  —  of  land,  In  equity,  where  *  the  conscience  of  the  heir 
may  be  affected,*  in  the  language  of  the  courts.  *if  he  shall  insist  upon  the  literal  inter- 
pretation  of  a  devise  against  the  meaning  well  known  to  himself  to  have  been  intended  by 
the  testator,*  naturally,  under  such  circumstances,  a  court  of  equity  might  be  more  In- 
clined to  consider  the  offer  of  such  evidence  than  a  court  of  law  in  a  dry  legal  action 
like  an  ejectment,  which  Is  governed  by  technical  rules.    By  the  statute  of  Maryland  of 
1798,  ch.  101,  all  devises  of  any  land,  etc.,  shall  be  in  writhig,  signed  by  the  party  devto- 
Ing  the  same,  or  by  some  other  person  in  his  presence,  and  by  his  express  direction,  and 
attested  and  subscribed  to  In  the  presence  of  the  testator  by  three  or  four  credible  wit- 
nesses, or  else  It  shall  be  utterly  void,  and  of  none  effect.     This  clause  Is  a  literal  tran- 
script of  the  provision  In  the  Statute  of  Frauds  and  Perjuries,  80  Charles  II,  ch.  a    Now 
what  was  the  state  of  the  law  before  this  statute  ?    In  WIgram  on  Wills,  page  5  (author's 
edition),  it  is  thus  laid  down  :  *'  It  was  holden  before  the  statute  that  parol  evidence  was, 
in  certain  cases,  admissible  to  determine  the  person  or  thing  Intended,  where  the  de- 
scription In  the  Instrument  was  Insufficient  for  that  purpose;  as  In  a  devise  to  A.  B., 
where  there  were  two  persons  of  the  same  name,  or  a  devise  of  the  manor  of  Dale,  where 
the  testator  had  two  manors  of  that  name.  North  Dale  and  South  Dale,  in  which  cases 
parol  evidence  of  witnesses  who  spoke  to  the  testator's  intention  was  admissible  to  deter- 
mine which  of  the  two  persons  named  respectively  A.B.  or  which  of  the  manors  of  Dale 
was  Intended  by  the  testator.    That  is  to  say,  where  the  identity  of  the  person  or  thing 
intended  by  the  testator  has  been  the  only  point  In  dispute,  and  the  description  in  the  will 
has  been  Insufficient  to  determine  It.*     And,  further  down,  he  says:     *  The  courts  have 
uniformly  professed  to  be  governed  by  the  admitted  principle,  that  the  Judgment  of  a 
court  In  expounding  a  will  should  be  merely  declaratory  of  what  Is  In  the  instrument.  This 
was  the  general  rule  at  common  law,  before  the  statute,  and  if  the  statute  has  not 
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streDgtbened  its  obligations,  it  oertainly  has  not  relaxed  them/  and  as  to  the  effect  of  the 
statute,  the  author  states  that  it, '  by  requiring  a  will  to  be  in  writing,  precludes  a  court 
of  law  from  ascribing  to  a  testator  any  intention  which  his  written  will  does  not  ezprees, 
and  in  effect  makes  the  writing  the  only  legetimate  evidence  of  the  testator's  intention. 
Mo  will  is  within  the  statute  but  that  which  is  in  writing,  which  is  as  much  as  to  say  that 
all  that  is  effectual  to  the  purpose  must  be  in  writing,  without  it  had  been  void  by  reason 
of  the  mistake  both  of  the  Christian  and  surname ;  but  where  is  the  distinction  between 
«  grant  and  a  devise  of  land  for  Uie  purpose  under  consideration?"  This  case  was  one 
where  'Gertrude  Yardley "  was  held  entitled  to  a  legacy  which  was  given  by  the  will  to 

*  Catherine  Eamley .'  Again,  on  page  ISO,  Wigram  says:  *  The  decisions  then  io  the  ex- 
4»pted  cases  must,  it  is  conceived,  be  considered  to  a  great  extent  as  arbitrary,  and  not 
to  be  explained  upon  any  determinate  principle.  They  appear  to  be  decisions  In  which 
the  general  principle  has  been  sacrificed  to  meet  the  hardship  of  particular  cases  *  One 
of  the  principal  cases  involving  the  admission  of  parol  testimony  to  explain  what  the  tes- 
tator meant  is  the  celebrated  case  of  Goblet  v.  Beecheyy  8  Sim  24.  It  is  well  known  that 
the  origin  of  Mr.  Wigram's  book  was  in  his  criticisms  on  that  case,  where  the  master  of 
the  rolls  allowed  parol  evidence  to  explain  what  was  meant  by  s  provision  in  the  will. 
This  ruling  however  was  reversed  by  Lord  Chancellor  Brougham.  After  the  decision  in 
<^oblet  V.  Beecheuy  came  the  case  of  MiUer  v.  Travers^  8  Bing.  244.  In  that  case  the  testator 
Revised  in  a  particular  way  all  his  estates  in  the  county  of  Limerick  and  the  city  of 
Limerick.  It  appeared  that  the  testator  possessed  estates  in  the  city  of  Limerick,  but 
none  in  the  county,  but  that  he  had  large  possessions  In  the  county  of  Clare,  and  the  offer 
was  made  to  prove,  that  in  the  original  draft  of  his  will,  the  devise  had  been  of  all  his 
lands  in  the  county  of  Clare  and  the  city  of  Limerick,  and  that  by  a  blunder  of  the  scriv- 
ener, the  county  of  Limerick  had  been  inserted  for  the  county  of  Clare.  This  case  was 
heard  on  appeal  by  Lord  Ltndhurst  and  Lord  Chief  Justice  Tindau  among  other  judges, 
and  their  opinions  were  delivered  at  great  length,  and  after  mature  examination,  and  It 
was  there  held  unanimously  by  the  judges  that  such  evidence  was  inadmissible.  In  18 
Boward  (see  also  11  Wharton),  In  the  case  of  Watkiiis  v.  Allen ^  this  case  of  MUler  v. 
Traven  is  adopted  by  the  Supreme  Court  of  the  Unitoc!  States  as  expressing  the  correct 
position  on  the  subject.  The  testator  in  the  present  case  does  not  say  that  his  property 
was  In  the  city  of  Washington,  and  it  cannot  be  doubted  that  parol  evidence  to  that 
extent  would  be  admissible  by  way  of  identifying  the  property  named  by  him  in  the  will, 
but  the  argument  is  that  we  can  go  further  than  this,  and  correct  the  numbers  as  given 
for  square  and  lot. 

"  Now  the  applicable  cases  seem  to  be  confined  to  instances  of  what  Lord  Bacon  calls 

*  equivocation '  in  a  will,  recognizing  the  principle  as  laid  down  by  him  that  parol  evidence 

was  admissible  'where  the  persons  or  things  may  be  equally  designated  by  the  same 

description,'  or  where  there  is  a  description  plain  enough  as  to  one  part  in  the  will  and 

equivocal  as  to  the  other,  the  equivocal  part  may  be  rejected  if  enough  remains  to  let 

us  see  what  the  testator  really  Intended  to  express,  or  portions  of  the  description  may 

be  rejected, provided  there  is  something  left  certain,  as  if  a  man,  on  writing  his  will  on  the 

^Mtck  of  a  deed,  should  say,  'I  give  the  piece  of  land  conveyed  to  me  by  tho  within  deed 

containing  100  acres,  lying  in  the  county  of  Dale,'  etc.,  he  may  have  the  number  of 

acres  wrong,  he  may  have  the  county  wrong,  and  he  may  have  the  position  wrong,  and 

■the  name  may  be  incorrect,  and  yet  such  a  devise  may  be  sustained,  because  a  sufllclent 

'description  of  the  property  intended  is  evinced  by  his  declaration  that  it  Is  the  property 

<«onveyed  by  the  deed  that  Is  pointed  out  in  the  will  —  in  other  words,  one  thing  may  be 

incorrect,  and  be  corrected  by  another.  If  there  Is  any  thing  to  correct  it  by.  In  the  case 
of  Wilkiw  V.  Allen,  18  How.  385,  the  whole  matter  is  decided  on  the  strength  of  this 
English  decision. 

"Now  appljMHg  these  principles  here,  what  can  we  do  with  the  devise  of  this  lot? 
The  will  says.  Mot  6,  in  square  403,'  and  it  Is  said  that  ought  to  be  read  lot  8,  In  sqiure 
406.  The  first  thing  to  do  then  Is  to  strike  out  the  number  of  the  lot,  and  then  to  strike 
out  the  number  of  the  square.  What  then  remains  ?  Nothing  on  earth  but  these  'Im- 
provements.' It  is  manifest  that  this  will  was  not  drawn  by  a  lawyer;  It  jumbles  *  im- 
provements' and  appurtenances  together,  and  leaves  out  words  of  limitation,  and  makes 
-other  blunders  all  the  way  through,  and  to  admit  parol  testimony  to  give  effect  to  the 
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blunders  of  this  maD  Is  to  do  the  very  thing  which  the  statute  was  designed  to  preyent. 
The  reoent  Important  cases  seem  to  be  within  the  principle  I  have  Just  enunciated.  For 
lostanoe,  a  New  Hampshire  case;  where  the  property  was  described  wrongly,  but  waa 
identified  as  the  *  piece  I  bought  of  A./  a  case  reported  in  8  Washington's  Reports, where 
*  a  lot  on  Fourth  street,  in  the  occupation  of  A.  and  U.'  was  held  to  pass  a  lot  on  Third 
street  In  the  occupation  of  the  persons  named;  a  case  In  Indiana  where  Uie  north-east 
quarter  of  a  township  was  devised,  and  the  north.west  quarter  was  held  to  pass,  Uie  rest 
of  the  description  bdng  there  sufficient;  the  case  in  20  Missouri,  on  page  280,  where  the 
sections  devised  were  right,  but  the  township  wrong,  and  the  property  was  identified  in 
the  will  by  Its  accessibility  to  the  '  Big  Spring;'  the  case  of  Fttz^Mlrick  r.  FitziMtrick, 
36  Iowa,  674;  B.  a,  14  Am.  Rep.  638,  where  the  testatrix  devised  the  west  half  of  the  north- 
east quarter,  which  she  did  not  own,  instead  of  the  east  half  of  the  south-west  quarter, 
which  was  her  property,  and  where  the  plaintiff  offered  proof  that  a  similar  mistake  to 
that  Insisted  on  in  the  case  of  3fiUer  r.  Traven  had  occurred,  and  to  prove  by  the 
scrivener  that  the  description  originally  given  to  him  was  the  correct  one,  but  the  offer 
of  parol  proof  was  rejected.  In  the  case  of  U'ctheree's  Lasaee  v.  BoHCoutZ/e, the  circumstances 
were  quite  touching.  A  settler  in  the  far  west,  killed  by  Indians,  while  djing  had  at  the 
door  of  his  cabin  dictated  his  will  to  a  neighbor ;  it  happened,  that  possibly  through 
want  of  familiarity  with  the  subject,  the  scrivener  incorrectly  recited  the  instnio* 
Hons  of  the  testator,  and  this  fact  was  evident  that  the  heirs  for  many  years  had  held 
the  property  among  themselves  according  to  the  verbal  directions  of  the  testator,  and 
against  the  written  devises  in  the  will.  When  however  a  claim  was  made  under  the  lan- 
guage of  the  will,  the  Supreme  Oourt  held  that  parol  evidence  of  what  the  testator 
directed  the  scrivener  to  vrrite  was  inadmissible,  and  that  the  devises,  as  expressed  in  the 
will,  were  conclusive  upon  the  rights  of  the  parties.  It  results  In  the  language  of  the 
court  in  the  case  of  Jackmn  v.  Van  VcchUn^  in  11  Johns,  201,  that '  In  cases  of  this  kind, 
where  there  is  no  sufficient  description  in  the  will,  independent  of  that  which  is  false, 
the  devise  fails  for  uncertainty.  It  would  be  impossible  for  counsel  ever  to  advise  with 
confidence  as  to  a  title  derived  under  a  will,  if  as  iii  the  present  instance,  after  the  expi- 
ration of  nearly  fifty  years,  it  Is  admissible  by  parol  evidence  to  prove  that  a  devise  of 
property  distinctly  described  in  the  will  was  in  fact  a  devise  of  another  portion  not 
named  in  the  will,  and  differing  in  location,  and  in  all  other  points  of  description,  and  if 
under  the  sanction  of  this  statute  of  frauds,  such  evidence  is  to  be  admitted,  we  may 
well,  in  the  language  of  an  English  judge,  say  that  its  title  should  be  changed,  and  that 
It  should  be  called  *  an  act  for  the  promotion  of  fraud,  and  the  encouragement  of  peiw 
Juries."    The  chief  justice  dissented. 
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(77Ind.  208.) 

InMurance  —  condition  —  toaiver  —  emdenee — confidential  iitformation  — phy-^ 

ncian. 

The  demand  and  receipt  of  assessments  by  a  life  insurance  company,  after  the 
death  of  the  insured,  with  knowledge  of  his  death,  and  that  the  contract 
was  voidable  on  aocount  of  misrepresentations  by  the  insured,  waives  the 
forfeiture. 

A  physician  may  not  testify,  to  the  injury  of  his  patient  or  his  representatives, 
to  facts  which  he  learned  concerning  the  patient's  ailments  either  by  the 
T^tient's  statements  or  by  his  own  examination  and  observation.* 

«  See  Campau  v.  North  {J»  Mich.  606),  88  Am  Rep    488,  and  note,  486. 
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ACTION  on  a  life  insurance  policy.     The  opinion  states  the  facts* 
The  plaintiff  had  judgment  below. 

C.  Byfield  and  L,  Howland,  for  appellant. 

C\  H.  AUrichy  J.  M.  Barnetty  T.  A.  Hendricks,  O.  Baker,  0. 
B.  Hord  and  A.  W.  Hendricks,  for  appellee. 

WoODSy  J.  The  appellee  obtained  a  judgment  against  the  ap- 
pellant upon  a  policy  of  life  insurance,  or  certificate  of  membership 
in  the  society  of  the  appellant,  issued  to  Francis  J.  Beck,  the  hus- 
band of  the  appellee,  and  made  payable  to  her  upon  his  death.  In 
answer  to  the  complaint,  the  appellant  alleges  breaches  of  the 
warranties  made  by  the  deceased  in  his  application  for  member- 
ship, concerning  his  health  and  habits,  the  specific  breaches  alleged 
being  that  the  applicant  had  liver  complaint  and  dropsy,  and  was 
intemperate  in  the  use  of  intoxicating  liquors. 

The  plaintiff  replied  by  a  general  denial,  and  by  way  of  confession 
and  avoidance,  to  the  following  effect:  "The  plaintiff  says,  that 
since  the  death  of  said  Francis  J.  Beck,  to  whom  the  certificate 
sued  on  was  issued,  the  said  defendant  company,  with  full  knowledge 
and  notice  of  the  matters,  all  and  singular,  set  out  in  her  answer 
herein,  treated  the  said  certificate  or  policy  as  a  valid  and  subsisting 
one,  and  made  assessments  on  the  same,  all  of  which  were  paid,  and 
for  which  payments  this  plaintiff  now  holds  the  receipts  of  the  said 
company,  signed -by  the  secretary  thereof.  And  the  plaintiff  avers 
that  by  reason  of  such  assessments,  so  made  as  aforesaid,  she  has 
paid  to  said  company  for  six  deaths  occurring  prior  to  the  death  of 
the  said  Francis  J.  Beck,  and  for  four  deaths  occurring  subsequent 
to  the  same,  amounting  in  the  aggregate  to  eleven  dollars  and  fifty 
cents,  all  of  which  the  said  defendant  demanded  and  received  as 
aforesaid,  and  still  retains,  and  by  which  this  plaintiff  was  induced 
to  believe,  and  did  believe,  that  the  said  defendant  company  recog- 
nized the  policy  or  certificate  as  a  valid  and  subsisting  one." 

The  first  question  to  be  considered  is,  whether  the  facts  stated  in 
this  reply  constitute  a  sufficient  response  to  the  answer.  Upon  this 
point  the  counsel  of  appellant  have  advanced  the  following  propo- 
sitions: **The  payments,  if  any  were  made,  were  voluntary,  and 
there  was  no  obligation  to  make  them,  certainly  not  those  assessments 
upon  deaths  occurring  aftor  the  death  of  the  member,  Beck.  To 
operate  as  a  revival  of  a  lapsed  policy  of  insurance,  the  waiver  of 
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forfeiture  must  occur  during  life  ;  there  can  be  no  insurance  of  a 
dead  man  by  express  contract ;  much  less  can  there  be  by  implica- 
tion. So  here,  if  Beck  was  not  a  member  of  the  society  at  his 
death,  he  could  not  bo  made  one  after  death  even  by  issuing 
a  certificate  in  his  name ;  much  less  by  any  administrative 
act  of  the  officers  recognizing  him,  incidentally,  as  an  existing 
member,  and  creating  a  membership  by  mere  implication  or 
by  estopjxjl.  Neely  v.  Onondaga,  eic,^  Ins,  Co.,  7  Hill,  49;  Smith  v. 
Saratoga,  eif.,  Ins.  Co.,  3  Hill,  608 ;  PAilbrook  v.  New  England 
Mut.  Fire  Ins.  Co,,  37  Me.  137  ;  Diehl  v.  Adams,  etc.,  Ins.  Co., 
68  Penn.  St.  443  ;  Carroll  v.  Charter  Oak  Ins.  Co.,  38  Barb.  402.'^ 

The  counsel  for  the  appellee,  on  the  contraiy,  say:  "  Our  posi- 
tion is,  that  he  (Beck)  continued  at  all  times  a  member  of  said 
society^  subject  to  the  right  on  the  part  of  the  latter  to  rescind  the 
contract  at  any  time,  upon  discovery  of  the  alleged  misrepresenta- 
tions, and  equally  subject  to  confirmation  ;  that  although  the 
policy  by  its  terms  provides  that  it  sliall  be  '  void '  on  a  breach  of 
any  of  its  conditions,  its  legal  effect  is  simply  to  render  it  voidable 
at  the  election  of  the  insurer,  and  that  the  insurer  can  waive  the 
forfeiture  and  continue  the  policy  in  force ;  or  to  state  the  propo- 
sition more  broadly,  in  all  contracts  where  stipulations  avoiding  the 
same  are  inserted  for  the  sole  benefit  of  one  of  the  parties,  the 
word  void  is  to  be  construed  as  though  the  contract  read  voidable." 

This  riew  seems  to  be  sound  in  principle,  just  in  practice,  and  is 
certainly  well  sustained  by  authority.  Armstrong  v.  Turquand,  9 
Irish  G.  L.  32  ;  s.  c,  3  Big.  Life  &  Ace.  360  ;  Viele  v.  Germania 
Ins.  Co.,  26  Iowa,  1 ;  Bouton  v.  American  Mut.  Life  Ins.  Co.,  25 
Conn.  542 ;  Miner  v.  Phmnix  Ins.  Co.,  27  Wis.  693 ;  s.  c,  9  Am. 
Bep.  479  ;  Webster  v.  Phcenix  Ins.  Co.,  36  Wis.  67  ;  8.  c.  17  Am. 
Rep.  479  ;  Cans  v.  St.  Paul  F.  £  M.  Ins.  Co.,  43  Wis.  108 ;  s.  c, 
28  Am.  Rep.  636 ;  Erdmann  v.  Mut.  Ins.  Co.,  etc,  44  Wis.  376 ; 
Viall  V.  Oenesee  Mut.  Ins.  Co.,  19  Barb.  440;  Clark  v.  Jones,  1  Den. 
616;  Frost  v.  Saratoga,  etc.,  Ins.  Co.,  5  id.  154;  North  Benoick  Co. 
V.  Neta  England,  etc.,  Ins.  Co.,  62  Me.  336  ;  SimsY.  State  Ins.  Co., 
47  Mo.  54 ;  8.  c,  4  Am.  Rep.  311 ;  Tut  tie  v.  Robinson,  33  N.  H. 
104 ;  Young  v.  Mut.  Life  Ins.  Co.,  4  Big.  L.  &  Ace.  1 ;  Oarber  v. 
Globe  Mut.  Ins.  Co.,  6  id.  122. 

In  the  first  two  cases  cited  the  subject  is  discussed  at  length.  In 
Armstrong  y.  Turquand,  supra.  Christian,  J.,  speaking  for  the 
court  says:  "Now,  I  believe  I  am  correct  in  this  (and  it  is  very 
Vol.  XL  — 38 
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roiuarkable)/that  amongst  those  (cases)  cited  for  the  defeudant  (at 
least  during  the  argument  which  took  place  after  I  had  the  honor 
of  a  seat  in  this  court,  the  case  having  been  argued  before),  not  one 
was  refen*ed  to  (nor  am  I  aware  that  any  exists  which  is  law  at  this 
day),  in  which  the  word  '  void '  occurring  in  any  private  instrument, 
such  as  a  deed  or  will,  was  held  to  bear  that  extreme  sense  which 
excludes  the  possibility  of  confirmation  after  the  act  of  avoidance." 

And  in  Viele  v.  Oermania  Ins,  Co,y  supra,  the  Iowa  court  says: 
**  The  position  of  defendant's  counsel,  which  is  su})ported  by  several 
authorities,  is  to  the  effect  that  upon  a  breach  of  the  conditions 
of  the  policy  by  the  assured,  which  would  defeat  recovery  thereon, 
it  becomes  absolutely  void  —  as  it  were,  dead  —  and  that  nothing 
short  of  a  new  creation  could  impart  vitality  to  it.  This  doctrine 
is  certainly  unsound  when  applied  to  other  contracts  ;  for  on  the 
contrary,  after  default  in  the  conditions  by  one  party,  the  other 
may  waive  the  forfeiture  and  treat  the  instrument  as  of  binding 
force  upon  himself.  No  reason  can  be  given  to  except  policies  of 
insurance  from  the  opei^ation  of  this  rule." 

The  logical  and  necessary  deduction  from  this  doctrine  is  that  a 
distinct  act  of  affirmance  of  tlie  contnict  by  the  party  entitled  to 
avoid  it,  made  with  knowledge  of  tlie  facts  and  especially  such  acts 
as  the  demand  and  receipt  of  premiums  or  assessments,  would  con- 
stitute a  waiver  of  the  forfeiture  or  of  the  right  to  annul  the  con- 
tract; and  so  it  is  held  in  several  of  the  cases  already  cited.  See 
Armstrong  v.  Ttirquaml,  supra;  Viele  v.  Oermania  Ins.  Co,, 
£upra ;  TvUle\.  Robinsony  supra;  Frost  v.  Saratoga  Mut.  Ins. 
Co.,  supra;  Viall\,  Genesee  Mut.  Ins.  Co.,  supra;  Oans  v.  St. 
Paul  F.  (&  M.  Ills.  Co.,  supra.  Tliere  is  no  reason  why  this  waiver 
may  not  occur  after  as  well  as  before  the  deatli  of  the  person  whose 
life  was  insured. 

The  remaining  question  is  w^hether  the  court  erred  in  excluding 
certain  depositions  which  the  ap]i)ellant  offered  to  read  on  the  hear- 
ing. 

[Omitting  a  question  of  practice.  ] 

The  witnesses,  whose  depositions  were  excluded,  were  iihysicrans 
who  had  treated  tlie  decetised  when  sick,  and  one  of  them  during 
his  hist  illness.  Their  testimony  in  the  main  concerned  the  ail- 
ments of  the  patient  when  under  their  treatment,  and  tended 
strongly  to  support  the  allegations  of  the  answer,  that  he  had  liver 
complaint  and  drops}',  and  perhaps  died  from  the  effects  of  those 
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maladies.  The  testimony  was  excluded  on  the  ground  that  the 
witnesses  were  incompetent. 

By  the  terms  of  the  statute  on  the  subject  in  force  when  the  trial 
was  had,  physicians  were  not  competent  witnesses  '^as  to  matters 
confided  to  them  in  course  of  their  profession  ;  *  *  *  unless 
with  the  consent  of  party  making  such  confidential  communica- 
tion." The  question  to  be  decided  therefore  is,  whether  the  phy- 
sician who,  in  the  course  of  the  treatment  of  his  patient,  has 
obtained  a  knowledge  of  his  ailments,  is  competent  to  testify  in 
relation  thereto  in  a  civil  action  without  consent  of  the  patient  or 
of  the  party  representing  the  patient. 

The  position  of  counsel  for  the  appellant,  as  we  understand  it,  is 
that  before  the  testimony  of  the  physician  can  be  excluded  under 
the  statute,  it  must  appear  affirmatively  that  the  information  was 
confided  to  him  which  he  is  called  on  to  disclose  ;  and  that  he  be 
required  to  testify  as  to  what  he  learned  by  observation  or  by  an  ex- 
amination of  the  patient,  and  indeed,  as  to  what  the  patient  told 
liiin,  unless  learned  or  told  under  an  injunction  of  secrecy,  express 
or  implied,  as  in  cases  of  secret  or  private  diseases. 

We  think  the  statute  ought  to  have  and  was  designed  to  have  a 
much  broader  scope.  The  relation  of  physician  and  i^atient,  no 
matter  what  the  supposed  ailment,  should  be  protected  as  strictly 
confidential,  subject  only  to  the  right  of  the  patient  to  waive  the 
restriction;  or  if  the  patient  shall  have  died,  then  subject  to  the 
choice  of  the  party  who  may  be  said  to  stand  in  the  place  of  the 
deceased  and  whose  interests  may  be  affected  by  the  proposed  dis- 
closure. 

His  admission  to  the  bedside  of  the  sick  one  may  enable  the  ex- 
perienced and  skillful  practitioner  to  discern  more  of  the  patient's 
condition  and  of  the  cause  which  brought  it  about  than  the  patient 
himself  could  tell  or  would  be  willing  to  reveal;  and,  whether  there- 
fore, the  information  which  he  gets  is  obtained  in  one  way  or  the 
other  should  make  no  difference  in  the  application  of  the  rule.  "A 
dumb  patient  and  one  whose  vocal  organs  have  been  paralyzed  are 
equally  protected  by  the  statute  with  others.  The  secrets  of  the 
sick  chamber  cannot  be  revealed  because  the  patient  was  too  sick  to 
talk,  or  was  temporarily  deprived  of  his  faculties  by  delirium  or 
fever,  or  any  other  disease,  or  because  the  physician  asked  no  ques- 
tions. The  statute  seals  the  lips  of  the  physician  against  di^^ilg- 
ing  in  a  court  of  justice  the  intelligence  which  he  acquired  while 
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in  the  necessary  discharge  of  his  professional  duty.  It  was  enacted 
for  the  purpose  of  extending  to  tlie  relation  between  a  patient  and 
his  physician  the  same  rule  of  public  policy  by  means  of  which  the 
common  law  protected  the  professional  confidence  necessarily  ex- 
isting between  a  client  and  his  attorney.  We  deem  it  a  wise  and 
salutary  enactment.  ♦  ♦  ♦  It  was  intended  to  remove  from  the 
law  a  reproach  which  had  been  long  felt  and  often  expressed  by 
judges,  and  it  should  be  interpreted  and  enforced  in  a  liberal  spirit 
with  a  view  to  eflfectuate  its  purpose."  Ediiigton  v.  MuL  Life  Ins. 
Co.,  6  Hun,  1. 

The  foregoing  was  said  in  reference  to  the  law  of  New  York,  but 
we  deem  it  equally  applicable  to  our  own  law  on  the  subject.  Coun- 
sel for  the  appellant  however  have  urged  upon  our  attention  the 
recent  case  of  Edington  v.  ^tna  Life  Ins.  Co.,  77  N.  Y.  664, 
wherein  it  is  claimed  the  New  York  Court  of  Appeals  has  enunci- 
ated a  different  doctrine.  But  the  language  of  the  opinion  in  that 
case  upon  trhich  stress  is  laid,  does  not  express  the  opinion  of  the 
court,  but  only  of  the  judge  who  wrote  it,  the  other  judges  con- 
curring in  the  result  only.  The  earlier  and  later  cases  decided  by 
that  court  are  in  accord  with  the  doctrine  above  declared.  Orattan 
V.  Metropolitan  Life  Ins.  Co.,  80  N.  Y.  281 ;  8.  c,  36  Am.  Rep. 
617;  DiUebery.  Home  Life  Ins.  Co.,  69  N.  Y.  256 ;  s.  c,  25  Am. 
Bep.  182 ;  Edington  v.  Mutual  Life  Ins.  Co.,  67  N.  Y.  185.  See 
also  Briggs  v.  Briggs,  20  Mich.  34;  Collins  v.  Mack,  31  Ark.  684* 

[Minor  point  omitted.] 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed 
with  costs. 

Judgment  affirmed. 


SUPKEME  COUBT 
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PbIYBTT  v.   BlOKVOBDl 
(W  Kanfl.  88.) 

QflM  and  officer  —  dUoMlUff  ^  quaUfleoHon  afttft  ^eeii$m^ 

One  wbo  was  diaqualified  ander  the  ConsUtation  to  '*  hold  office  "  at  tlie  tliiM 
of  hifl  election,  ia  eligible  if  the  disability  waa  removed  befora  the  laimlug 
of  the  certificate  and  taking  poaaeeaion  of  the  office. 

A  CTION  of  quo  warranto.    The  opinion  states  the  case* 

Orove  dk  Shtpard,  for  plaintifC 

Davis  dk  Jetmore^  for  defendant. 

HoRTOK,  0.  J.  This  is  an  original  action  in  the  natnie  of  quo 
warrantOy  brought  by  plaintiff  against  defendant  to  try  the  title  to 
the  office  of  sheriff  of  the  county  of  Harper,  held  and  occupied  by 
the  defendant.  An  election  was  held  on  the  2d  of  November,  1880, 
for  county  officers.  At  such  election  plaintiff  and  one  8.  8.  Singer 
were  the  opposing  candidates  ;  plaintiff  received    607  votes  for 
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sheriff,  and  S.  S.  Singer  401  votes.  The  returns  of  such  election 
were  not  canvassed,  on  account  of  the  refusal  of  the  board  of  can- 
vassers, until  May  16,  1881 .  The  canvass  was  then  made  under  a 
peremptory  writ  of  mandamus  issued  out  of  this  court,  and  by  such 
canvass  plaintiff  was  declared  duly  elected  as  sheriff.  Thereafter 
a  certificate  of  election  was  issued  to  plaintiff,  and  on  the  18th  of 
May,  1881,  he  duly  qualified.  On  the  next  day  he  demanded  of  the 
defendant  the  possession  of  the  office,  and  the  records  of  the  same, 
which  defendant  refused.  The  defendant  alleges  in  his  answer 
that  on  Tuesday  succeeding  the  first  Monday  of  November,  1878, 
he  was  elected  sheriff  of  Harper  county  for  the  unexpired  term  end- 
ing on  the  second  Monday  of  January,  1880,  and  duly  qusdified  and 
took  possession  of  the  office ;  that  he  has  held  possession  of,  the 
office  since,  and  is  now  holding  and  discharging  its  duties ;  that 
there  was  an  omission  to  fill  the  office  on  the  first  Monday  of 
November,  1879,  and  therefore  he  says  there  was  not  any  vacancy 
in  the  office  to  be  filled  by  an  election  on  the  second  Monday  of 
NoYember,  1880.  He  further  alleges  that  the  plaintiff,  at  the  time 
of  the  election,  was  ineligible  to  be  elected  or  hold  the  office  of 
sheriff,  because  he  had  voluntarily  borne  arms  against  the  govern- 
ment of  the  United  States,  and  voluntarily  aided  and  abetted  in  the 
attem^^ted  overthrow  of  the  government  during  the  rebellion. 

Upon  the  question  of  vacancy,  this  court  recently  decided,  in 
Privett  V.  Sierens,  25  Kas.  275,  that  on  the  second  Monday  of 
November,  1880,  there  was  a  vjicancy  in  the  office  of  sheriff  in 
Harper  county  ;  that  at  such  election  it  was  lawful  to  elect  a  sheriff 
to  fill  such  vacancy  ;  and  therefore  nothing  further  need  be  said 
upon  the  first  defense. 

The  preponderance  of  the  evidence  produced  upon  the  trial  tends, 
we  think,  to  support  the  claim  of  defendant,  that  the  plaintiff 
voluntarily  bore  arms  against  the  government  during  the  late  rebel- 
lion, but  as  the  legislature  of  the  State,  during  its  session  of  1881, 
removed  such  disability  (Laws  of  1881,  ch.  106,  p.  209),  the  ques- 
tion is  presented  whether  a  person  ineligible  under  the  provisions  of 
our  Constitution  at  the  election  for  the  office  of  sheriff,  is  ineligible 
to  hold  the  office,  provided  the  disability  be  removed  or  cured  prior 
to  his  receiving  his  certificate  of  election  and  his  demand  for  the 
possession  of  the  office.  Upon  this  question  the  weight  of  authority 
seems  to  be,  and  in  our  opinion  it  is  the  better  doctrine^  that  where 
the  disability  concerns  the  holding  of  the  office^  and  is  not  merely  a 
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disqualification  to  be  elected  to  an  office^  a  person  who  is  ineligible 
at  the  election  will  be  entitled  to  enter  upon  and  hold  the  ofSce,  if 
his  disability  be  removed  or  cured  before  the  issuance  of  the  certifi- 
cate^  and  before  entering  upon  the  discharge  of  the  duties  of  the 
ofiQce  for  which  he  is  elected.  The  provision  of  our  Constitution 
is  that  "  no  person  who  has  ever  voluntarily  borne  arms  against  the 
government  of  the  United  States,  or  in  any  manner  voluntarily 
aided  or  abetted  in  the  attempted  overthrow  of  said  government, 
except  all  persons  who  have  been  honorably  discharged  from  the 
military  service  of  the  United  States  since  the  first  day  of  April, 
1861,  provided  they  have  served  one  year  or  more  therein,  shall  be 
qualified  to  vote  or  hold  office  in  this  State  until  such  disability 
shall  be  removed  by  a  law  passed  by  a  vote  of  two-thirds  of  all  the 
members  of  both  branches  of  the  legislature."  (Amendment  to 
the  Constitution,  adopted  Nov.  6,  1867.)  This  provision  operates 
upon  the  capacity  of  the  perso|;i  to  take  office  rather  than  as  a  dis- 
qualification to  be  elected  to  an  office.  So  the  disqualification  is  to 
the  holding  of  the  office  and  not  to  the  election.  There  is  a  marked 
distinction  between  a  person  who  is  ineligible  or  incapable  of  being 
elected  and  one  who  may  hold  the  office.  If  a  person  may  hold  the 
office  he  may  be  elected  while  he  is  under  the  disqualification,  and 
if  he  becomes  qualified  after  the  election  and  before  the  holding  it 
is  sufficient.  In  the  one  case  the  disqualification  strikes  at  the  be- 
ginning of  the  matter  —  that  is,  it  prohibits  the  election  of  an  in- 
eligible candidate;  in  the  other  case  the  disqualification  relates 
only  to  the  holding  of  the  office.  The  Constitution  expressly  pro- 
vides that  the  disability  may  be  removed  by  a  vote  of  two-thirds  of 
all  the  members  of  both  branches  of  the  legislature.  When  the 
electors  of  Harper  county  voted  for  the  plaintiff  they  had  the  right  to 
look  at  and  to  build  their  expectations  upon  this  provision,  because, 
although  at  the  election  the  plaintiff  was  ineligible  to  hold  office^ 
yet  they  knew  that  the  legislature  had  the  right  to  remove  the  dis- 
ability, and  if  removed  he  was  entitled  to  the  possession  of  the 
office  to  which  he  was  preferred  by  a  majority  of  the  electors.  If 
our  Constitution  provided  that  the  plaintiff  was  ineligible  to  be 
elected  instead  of  being  ineligible  to  hold  office,  the  contention  of 
the  defendant  would  be  good;  but  as  the  ineligibility  is  not  as  to 
the  election  but  only  the  holding  of  the  office,  such  ineligibility  is 
cored  by  the  subsequent  removal  of  the  disqualification.  In  sup- 
port  of  these  views  we  refer  to  the  following: 
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Section  2  of  article  1  of  the  Constitution  of  the  United  States 
ordains  that:  ''No  person  shall  be  a  representative  (in  Congress) 
who  shall  not  have  attained  to  the  age  of  twenty-five  years,  and 
been  seven  years  a  citizen  of  the  United  States,  and  who  shall  not, 
when  elected,  be  an  inhabitant  of  that  State  in  which  he  shall  be 
chosen."  Mr.  John  Y.  Brown,  of  Kentucky,  who  was  elected  to 
the  house  of  representatives  of  the  thirty-sixth  Congress  when  he 
had  not  reached  the  age  of  twenty-five  years,  and  was  for  that  rea- 
son ineligible,  did  not  take  his  seat  at  the  first  session ;  but  being 
of  the  requisite  age  at  the  second  session,  he  took  his  seat  unchal- 
lenged by  force  of  the  very  votes  cast  for  him  when  he  was  in  fact 
ineligible. 

Section  6  of  the  same  Constitution  ordains  that  "  ♦  ♦  *  No 
person  holding  any  office  under  the  United  States  shall  be  a  member 
of  either  house  (in  Congress)  during  his  continuance  in  office."  Mr. 
Robert  C.  Schenck  was  elected  to  the  thirty-eighth  Congress  in 
October,  1862,  and  on  the  following  March  was  commissioned  as  a 
major-general  of  volunteei*s  and  entered  upon  the  discharge  of  his 
duty,  but  resigned  the  office  before  the  meeting  of  Congress  in  De- 
cember, 1863.  This  raised  the  question  whether  he  could  be  ad- 
mitted to  a  seat,  and  the  answer  was  in  the  affirmative.  The 
committee  of  elections  in  its  report  on  the  subject  said:  "  The  in- 
hibition attaches  the  moment  the  member  enters  upon  the  discharge 
of  his  duties  as  such,  and  nothing  is  gained  by  an  earlier  applica- 
tion of  it." 

Again,  section  3  of  the  fourteenth  amendment  of  the  same  Con- 
stitution prescribes:  '*  No  person  shall  be  a  senator  or  represent- 
ative in  Congress,  or  elector  of  president  or  vice-president,  or  hold 
any  office,  civil  or  military,  under  the  United  States,  or  under  any 
State,  who  having  previously  taking  an  oath  as  a  member  of  Con- 
gress, or  as  an  officer  of  the  United  States,  or  as  a  member  of  any 
State  legislature,  or  as  an  executive  or  judicial  officer  of  any  State, 
to  support  the  Constitution  of  the  United  States,  shall  have  en- 
gaged in  insurrection  or  rebellion  against  the  same,  or  given  aid  or 
comfort  to  the  enemies  thereof.  But  Congress  may,  by  a  vote  of 
two-thirds  of  each  house,  remove  such  disability."  Under  this 
provision  of  the  amendment,  Judge  McCrary,  in  his  work  on  the 
Law  of  Elections,  says:  ''  It  has  been  the  constant  practice  of  the 
Congress  of  the  United  States  since  the  rebellion  to  admit  persons 
to  seats  in  that  body  who  were  ineligible  at  the  date  of  their  elec- 
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tion,  but  whose  disabilities  had  beeu  subsequently  removed."  2d 
cd.,  p.  232,  §  258. 

On  the  8th  of  November,  1870,  one  Murray  was  elected  clerk  of 
the  board  of  suiH?rvisor8  in  the  county  of  Waukesha,  in  Wisconsin, 
for  the  t^rm  of  two  years,  to  commence  on  the  first  Monday  in 
January,  1871  At  the  time  of  such  election  Murray  was  an  alien, 
and  luul  not  declared  his  intention  to  become  a  citizen  of  the  United 
States.  On  the  14th  day  of  November  his  disability  was  removed 
by  appix)priatc  proceedings  m  the  Circuit  Court  for  Milwaukee 
county,  he  then  becoming  a  citizen  ot  the  United  States.  There- 
after he  commenced  an  action  to  obtain  possession  of  the  office.  The 
Sui>reme  Court  of  Wisconsin  held  that  he  was  entitled  to  the  office 
to  which  he  was  elected,  and  decided  that  a  pei*son  disqualified  to 
take  office  at  the  time  of  the  election  would,  in  the  absence  of  any 
statutory  or  constitutional  provision  to  the  contrary,  be  entitled  to 
enter  ui)on  and  discharge  its  duties,  provided  his  disability  be  re- 
moved before  the  commencement  of  the  term  for  which  he  is  elected. 
States,  Murray,  2S  Wis.  06;  State  y.  TruinpJ ,  50  \d.  103;  1  Cush- 
ing's  Law  and  Practice  of  Legislative  Assemblies  (2d  cd.),  §§  78,  82, 

The  conclusion  reached  by  us  also  fits  tlie  intimation  in  Wood  v. 
Bartluuj,  10  Kans.  109,  that  where  a  majority  of  the  electors  vote 
for  an  ineligrble  candidate,  the  election  is  not  a  nullity.  In  Eng- 
land, it  has  lx?en  held  tliat  where  electore  have  personal  and  direct 
knowledge  of  the  ineligibility  of  the  majority  candidate,  the  votes 
cast  for  such  candidate  are  void,  and  the  minority  candidate  is 
elected.  In  this  country,  the  great  current  of  authorities  sustains 
the  doctrine  that  the  ineligibility  of  the  majority  candidate  does 
not  elect  the  minority  candidate,  and  this  without  reference  to  the 
question  as  to  whether  the  voters  knew  of  the  ineligibility  of  the 
candidate  for  whom  thev  voted.*  It  is  considercd  that  in  such  a 
case  the  votes  for  the  ineligible  candidate  are  not  void.  Therefore 
the  votes  cast  for  the  plaintiff  were  properly  counted  ;  and  although 
ineligible  to  hold  office  when  the  votes  wore  cast  for  him,  his 
disability  having  been  legally  removed,  he  became  legally  qualified 
to  accept  the  place  Avhich  the  will  of  the  majority  desired  him  to  fill. 

Judgment  will  be  entered  in  favor  of  the  plaintiff  for  the  posses- 
sion of  the  office  of  sheriff,  and  all  the  costs  in  the  case  are  hereby 
adjudged  against  the  defendant. 

All  the  justices  concurring. 

*  To  same  effect,  BonUMn  t.  OttjHn,  2T  MUin.  4W :  s  c,  3S  Am.  Rep.  aOl-BiF. 
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(28  KaDS.  292.  > 

Injunction  —  to  retrain  occupant's  use  of  premises. 

Tlie  owner  of  real  estate,  of  wliicb  another  has  taken  unauthorized  possession^ 
cannot  have  him  enjoined  from  making  a  legal  use  of  the  premises,  although 
it  is  one  of  which  the  landlord  disapproves. 

ACTION  for  injunction.     The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 

S.  0.  Tluticher  and  John  Martin,  for  i)laintiff  in  error. 

Brewer,  J.  This  is  an  application  for  an  injunntion,  filed  in 
tlie  District  Court  in  Shawnee  county.  But  one  question  is  pre- 
sented in  the  record,  and  that  is,  whether  upon  the  allegations  in 
the  petition  the  i^laintifl  is  entitled  to  an  injunction.  The  District 
Court  held  that  he  is  not,  and  from  such  ruling  the  plaintiff  al- 
leges error.  The  petition,  in  brief,  states  these  fiicts:  The  plaintiff, 
jis  was  well  known  to  the  defendant,  is  an  eminent  Congregational 
clergyman  of  pronounced  opinions  on  all  moral  questions  of  the 
day.  He  was  an  early  settler  in  Topeka,  for  some  years  pastor  of 
the  Congregational  church  in  that  place,  and  his  reputation  there 
wjis  fixed  as  a  man  who  believed  in  the  pernicious  effects  of  theaters. 
For  some  time  past  he  has  resided  in  the  State  of  New  York,  but 
still  owning  real  estate  in  TojHjka,  which  from  time  to  time  he 
lejised  to  various  jmrties  through  special  contracts  executed  by  him- 
self, lu  looking  after  his  business  and  collecting  rents,  he  em- 
ployed its  agents,  Ross  &  Stillson,  who  had  however  no  authority  to 
lease  or  to  bind  tlie  plaintiff  by  any  now  contracts.  These  agents 
attempted  to  lease  lots  of  plaintiff's,  on  which  wjis  erected  a  building 
known  as  the  *'  Tabernacle,"  to  tlie  defendant  for  the  purpose  of 
general  amusements,  including  theatrical  performances.  Plaintiff's 
repugnance  to  such  amusements  wos  well  known  to  his  agents,  and 
should  have  been  known  by  defendant.  As  soon  as  plaintiff  hoaitl 
of  this  transaction,  which  he  did  in  a  very  few  days  by  seeing  a 
notice  of  it  in  tlie  ])aper,  he  rc]>udiated  the  same  l)y  telegraph  to 
the  parties,  demanding  the  abrogation  of  the  i)rotcndod  lease  and 
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the  cessation  of  the  use  of  his  property  for  the  purposes  mentioned, 
but  the  defendant  declined  to  abandon  the  property  or  discontinue 
the  use.     Hence,  this  action  was  brought. 

Do  these  facts  show  a  case  for  the  interference  of  a  court  of  equity 
by  the  remedy  of  an  injunction  ?  It  is  clear  that  the  plaintiff, 
having  never  leased  the  lot  or  authorized  its  lease,  is  entitled  to  his 
legal  action  to  recover  jwssession.  The  defendant  has  taken  posses- 
sion without  authority  from  the  owner,  and  he  lias  no  right  to  such 
possession.  In  all  such  cases  of  the  unauthorized  taking  posses- 
sion of  real  estate,  the  ordinary  remedy  is  an  action  at  law  for  the 
recovery  of  ]K>ssession.  Under  some  circumstances  the  owner  may 
maintain  forcible  entry  and  detainer,  and  in  all  he  may  maintain 
ejectment.  Both  are  jictions  at  law.  Hiis  he  the  further  remedy  of 
injunction  ?  Counsel  for  plaintiff  concede  that  this  is  a  ciisc  of 
first  impression,  and  that  a  careful  examination  of  the  authorities 
discloses  no  precedent  for  such  an  action.  They  insist  however 
that  our  statute  concerning  injunctions  is  very  broad  —  broad 
enough  to  cover  such  a  case  as  this  —  and  that  unless  equity  will 
interfere  there  is  no  adequate  remedy.  Section  238  of  the  code  au- 
thorizes *' restraining  the  commission  or  continuance  of  an  act,  the 
commission  or  continuance  of  which,  during  the  litigation,  would 
produce  injury  to  the  plaintiff."  The  unauthorized  possession  by 
defendant  is  of  course  an  injury  to  plaintiff's  riglits,  and  entitles 
him  to  relief ;  but  no  one  will  contend  that  a  mere  unlawful  i>osses- 
sion  gives  occasion  for  the  interference  of  a  court  of  equity.  Tlie 
Yeasons  for  this  are  familiar  to  every  lawyer.  In  equity  neither 
party  is  of  right  entitled  to  a  jury,  but  tlio  Constitution  i)reserves 
inviolate  the  right  of  trial  by  jury  as  it  exists  at  the  common  law, 
and  an  action  for  the  recovery  of  real  estate  is  one  in  which  at 
common  law  parties  are  entitled  to  a  trial  by  jury.  They  have  a 
right  to  the  verdict  of  a  jury  upon  tlie  questions  wlietlior  plaintiff 
was  owner,  whether  the  defendant  was  in  possession,  and  whether 
if  so  the  possession  was  unlawful.  In  tliis  very  case  defendant  has 
a  right  to  the  verdict  of  a  jury  upon  the  questions  whether  Ross  & 
Stillson  were  general  agents  of  plaintiff  and  generally  authorized  to 
bind  him  by  leases,  or  were  specially  authorized  to  make  a  lease 
of  these  lots  without  any  limitations  as  to  tlie  purposes  for  which 
they  should  be  used,  and  indeed  upon  every  fact  esscMitial  to 
plaintiff's  right  to  the  possession  of  the  premises.  Tlic  Ic'ri^^lature 
has  not  the  poAver,  even  if  it  should  attempt  it,  to  deprive  a  party 
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of  this  right  of  trial  by  jury  by  simply  changing  the  form  of  tlie 
action ;  for  if  it  could  in  ie8i)ect  to  the  recovery  of  real  estate,  it 
could  m  respect  to   any  other  common-law   action,  and   so  by 
simply  legislating  as   to  forms,  set  at  naught  the  constitutional 
guaranty.     Does  the  fact  that  the  defendant,  having  an  unlawful 
l>ossession,   is  using  the  property  for  purposes    ^l)horrent  to  the 
l>laintiff'8  convictions,  justify  the  interference  of  a  court  of  equity  ? 
It  must  be  borne  m  mind  that  the  use  to  whicli  this  property  was 
])ut  by  defendant,  however  obnoxious  to  the  plaintiff,  is  not  illegal. 
The  defendant  violates  no  law  in  running  a  theater,  and  whatever 
may  be  the  opinions  of  the  plaintiff  or  others  as  to  the  immoral 
tendencies  of  the  theater,  the  law  does  not  condemn  its  existence. 
Doubtless  the  plaintiff  feels  outraged  by  having  his  property  used 
for  such  puri)ose8,  but  can  it  be  said  that  his  legal  rights  are  in- 
fringed by  use  for  any  puri)osc  which  the  law  does  not  condemn  ? 
Careful  reflection  convinces  lis  that  ecpiity  will  be  i^ermitted  to  in- 
terfere to  restniin  a  use,  if  at  all,  only  when  the  use  is  illegal ;  for 
there  are  vast  numlKM's  of  uses  to  which  proi^rty  maybe  put  which 
are  sanctioned  by  law,  yet  which  are  immoral  in  their  tendencies 
in  the  judgment  of  many,  and  obnoxious  to  their  convictions  of 
what  is  right,  as  well  as  what  is  useful  and  best  for  society.     One 
may  disbelieve  in  theaters,  another  in  public  ball-rooms,  and  a  third 
in  rooms  where  brokers  gamble  in  stocks,  i)rovisions,  etc.,  while 
still  another  in  lecture-rooms  Avhich  are  open  to  Spiritualists,  Uni- 
versal ists,  and  infidels.     Political  convictions  arc  intense  in  some, 
and  the  use  of  their  property  by  the  adherents  of  another  political 
party,  or  for  the  dissemination  of  oi)po8ite  i>olitical  opinions,  would 
be  felt  to  be  an  outrage  and  trespass  upon  their  convictions.     In- 
deed, the  diversity  of  belief  is  so  great  that  a  vast  number  of  the 
uses  to  which  property  may  legally  be  put,  would  be  found  wrong 
in  the  judgment  of  some.     In  all  such  cases  can  equity  be  permitted 
to  interfere  and  restrain  the  use  because  of  the  honest  convictions 
of  the  owner  of  the  impropriety  or  immorality  of  such  use  ?    The 
TCiy  great  number  of  cases  which  in  such  event  would  be  trans- 
ferred from   the   domain   of  law  to  that  of  equity,  and  thus  be 
relieved   from   the   constitutional  guaranty  of   a   trial    by  jury, 
compels  the  conclusion  that  no  precedent  can  be  found,  because 
none    can    constitutionally   l)e    made.      Counsel    refer    to    cases 
in  which  a  lessor    has  obtained  an    injunction    to   restrain  the 
lessee  from  putting  property  to  uses  forbidden  by  the  lease,  but 
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those  cufies  tire  not  in  point ;  the  principle  which  underlies  them  is 
very  different.  The  lessor  has  a  right  to  the  continuance  of  the 
lease,  to  the  benefits  of  the  rent ;  in  affirming  the  contiiict  he  is 
simply  insisting  that  the  lessee  shall  also  conform  to  the  contract. 
True,  he  may  perhaps  declare  tlie  lease  foi*f cited  and  recover  the 
property,  but  he  may  not  desire  to  do  tins  ;  he  may  not  be  able  to 
lease  for  the  same  rent  or  to  an  equally  responsible  tenant,  and  the 
lessee  ought  not  to  be  permitted  to  compel  the  lessor  either  to  take 
back  the  property  or  tolerate  a  forbidden  use.  But  here  the  un- 
authorized lease  was  for  theatrical  purposes  ;  the  plaintiff  cannot 
affirm  it  in  part  and  disavow  it  in  part.  He  cannot  compel  the 
defendant  to  retain  the  property  and  pay  rent,  and  at  the  same  time 
discontinue  the  purpose  for  which  he  attempted  to  lease  it.  By  his 
suit  he  disavows  this  act  of  his  agents  —  this  unauthorized  lease  — 
and  must  therefore  repudiate  it  in  toto.  It  is  simply  the  case  of 
the  defendant  unlawfully  taking  possession  of  the  plaintiff's  prop^ 
erty.  The  relation  of  landlord  and  tenant  never  existed.  There  is 
no  contract  relation  between  the  parties.  Defendant  by  his  i)osses- 
sion  and  use  has  violated  no  contract,  and  by  his  use  violates  no 
law.  In  such  case  the  only  remedy  is  the  ordinary  common-law 
action  for  the  recovery  of  possession. 

So  far  as  the  reputation  of  the  plaintiff  is  concerned  in  the  com- 
munity where  he  once  lived,  where  he  is  now  well  known  and 
honored,  that  reputation  is  sustained  by  his  prompt  disavowal  of 
the  unauthorized  lease  and  an  action  at  law  for  the  recovery  of 
possession,  as  fully  as  it  would  be  by  a  suit  in  equity.  He  stands 
before  the  community  proclaiming  his  continued  adherence  to  his 
old-time  convictions,  and  cannot  for  a  moment  be  thought  to  have 
dallied  with  Avhat  he  believes  to  be  wronff.  Those  convictions  the 
law  will  respect ;  it  will  protect  defendant  in  his  adherence  to  them, 
and  will  give  to  the  fullest  extent  all  its  ordinary  processes  and 
remedies  for  their  protection. 

Counsel,  conceding  that  there  is  no  precedent  to  sustain  this  action, 
intimate  that  this  court  should  establish  one;  but  it  is  the  duty  of 
courts  to  stand  by  the  ancient  landmarks,  to  walk  super  anfiquas 
vias.  Additional  remedies  must  be  established  by  other  bodies 
and  in  other  ways. 

The  conclusion  therefore  to  which  we  are  necessarily  led  is,  that 
the  facts  stated  by  plaintiff  in  his  petition  are  not  such  as  will  en- 
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title  him  to  the  interference  of  a  court  of  equity,  or  take   away  the 
constitutional  guaranty  of  trial  by  JU17. 

The  judgment  of  the  District  Court  will  therefore  be  affirmed. 

Judginent  affirmed. 

All  the  justices  concurring. 


Jones  Stationery  and  Papek  Company  v.  Case. 

(SSKana.  S9Q.) 

Bxeeuiion  ~  levy  —  properly  in  custody  of  court . 

Pemonal  property  under  levy  on  execution  \b  not  subject  to  a  Bubsequent  levj 

on  another  execution  from  any  court. 

rpHE  opiiuon  states  the  case. 

Webb  &  SowerSy  for  plaintiffs  in  error. 
Case  &  MosSf  for  defendants  in  error. 

Brewer,  J.  There  is  but  a  single  question  in  this  case.  Under 
process  regular  and  valid,  a  constable  levied  upon  certain  {)ersonal 
projwrty  ;  thereafter  under  process  from  a  different  court,  another 
constable  attempted  to  levy  upon  the  same  proj)erty  while  in  the 
possession  of  the  first  constable.  Was  such  attempted  second  levy 
good  ?  In  other  words,  is  proi)erty  duly  levied  on  and  in  the  pos- 
session of  the  officer  making  the  levy,  subject  to  levy  by  another 
officer  holding  process  from  the  same  or  a  different  court  ?  So  far 
as  to  the  form  of  the  actions  and  the  regularity  of  the  proceedings, 
the  agreed  statement  shuts  them  out  from  consideiution,  and  leaves 
to  us  the  single  questions  above  named. 

Reluctantly  we  answer  this  question  in  the  negative  :  it  is  a 
general  truth  that  when  property  has  been  once  seized  and  taken 
into  i)ossession  by  any  officer  under  any  valid  process,  it  is  in  custodta 
ler/iSf  and  beyond  the  reach  of  further  touch  or  attJick  except  as 
prescribed  by  statute.  **In  general,  when  things  are  m  custodia 
legis,  they  cannot  be  interfered  with  by  a  private  person  or  by  an- 
other officer  acting  under  the  authority  of  a  different  court  and 
jurisdiction ;  they  are  in  the  custody  of  the  law  until  the  proper 
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time  of  their  sale,  and.  for  such  a  i*easonable  time  thereafter  as  may 
be  necessary  for  the  purchaser  to  remove  them.  During  this  time 
they  are  beyond  the  reach  of  seizure  by  any  other  execution,  attach- 
ment, or  any  other  writ."  Herman  on  Executions,  §  173.  The 
same  doctrine  is  affirmed  in  Freeman  on  Executions,  §  135,  and 
supported  by  a  large  number  of  authorities  cited  by  the  author.  It 
is  true  the  authorities  cited  refer  generally  to  cases  in  which  process 
issues  from  courts  of  different  jurisdictions,  but  the  principle  which 
underlies  and  determines  those  cases  controls  here.  The  principle 
is  this  :  In  order  to  make  a  levy  there  must  be  jiossession  —  at  least 
this  is  true  of  personal  property.  Bouvier's  Dictionary,  vol.  2, 
p.  39,  says  that  '^  in  order  to  make  a  yalid  levy  on  personal  prop- 
erty the  sheriff  must  have  it  within  his  power  and  control ;"  in 
other  words,  in  order  to  make  a  valid  levy,  the  officer  levying  must 
have  full  and  exclusive  possession.  It  matters  not  what  outside  or 
ultimate  rights  there  may  be,  the  officer  levying  an  execution  upon 
personal  property  must  have  that  property  in  his  absolute  and 
exclusive  possession,  and  this  partially  at  least  for  his  own  protec- 
tion, because  he  becomes  responsible  for  the  property  to  the  plaint- 
iff in  his  execution.  A  levy  means  this  and  nothing  else.  Civ. 
Code,  §  444 ;  Ooode  v.  Longmire,  35  Ala.  668 ;  Davidson  v. 
Waldron,  31  lU.  120;  Douglas  v.  Orr,  58  Mo.  573  ;  Allen  v. 
McCaUaj  25  Iowa,  464.  And  secondly,  when  property  is  thus  levied 
upon,  when  it  is  in  possession  of  an  officer  of  the  law,  when  it  is  as 
the  law  books  say,  in  custodia  leg  is,  it  is  safe  from  touch  or  seizure. 
Of  course  we  are  not  now  considering  direct  proceedings,  such  as 
replevin,  etc.  It  matters  not  whether  the  officer  in  possession  be  a 
constable,  a  sheriff,  or  a  receiver  —  it  is  still  in  cxistodia  legis.  It 
is  true  the  remedies  may  be  different  whether  the  possession  be  that 
of  a  constable  or  a  receiver,  but  still  the  ultimate  fact  is  the  same, 
that  the  possession  is  the  possession  of  the  law.  Such  possession, 
when  once  established,  is  absolute  and  exclusive  ;  it  cannot  be  inter- 
fered with,  it  cannot  be  divided. 

When  a  sheriff  has  levied,  a  marshal  cannot  touch,  and  vice 
versa ;  when  a  sheriff  has  levied,  a  constable  cannot  touch,  and 
vice  versa  J  when  a  constable  has  levied,  no  other  constable  can 
touch.  The  levy  made  must  in  some  way  be  carried  out  to  com- 
pletion, whether  by  sale  of  the  property  or  by  payment  of  the  judg- 
ment before  any  other  legal  process  can  attach,  because  if  the  first 
levy  implies  absolute  and  exclusive  possession,  there  is  nothing  for 
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the  second  levy  to  touch.  There  is  no  provision  of  statute  for 
dividing  the  possession.  The  first  officer  owes  no  duty  to  the  second 
officer  ;  none  to  the  plaintiff  in  the  last  judgment.  If  the  process 
in  his  hands  is  satisfied — and  it  maybe  satisfied  before  and  without 
any  sale — or  if  the  plaintiff  in  the  judgment  directs  the  return  of 
the  process,  his  duties  are  discharged,  save  that  the  property  unsold 
he  must  return  to  the  defendant.  By  no  statute  is  he  required  or 
authorized  to  hold  it  for  the  benefit  of  any  other  constable,  or  the 
plaintiff  in  any  other  judgment.  The  defendant  has  a  right  to  it 
by  reason  of  his  ownership,  and  no  statute  casts  any  right  upon  the 
officer  to  retain  possession  for  the  benefit  of  any  other  officer,  or  will 
protect  him  against  an  action  of  the  defendant  for  refusing  to  re- 
turn it  to  him.  It  certainly  would  not  be  just  for  the  second  officer 
to  charge  him  with  the  responsibility  of  a  second  levy,  when  he  can 
take  no  possession,  cannot  interfere  with  the  possession  of  the  first 
officer,  cannot  know  absolutely  when  that  possession  will  cease,  and 
when  the  first  officer  owes  him  no  duty,  for  it  would  be  casting  upon 
him  a  responsibility  without  giving  him  the  power  of  protecting 
himself,  and  throwing  him  upon  the  mercy  of  another  officer,  who 
owes  him  no  duty,  and  may  have  no  desire  to  assist  him.  The  case 
of  Benson  v.  Berry,  55  Barb.  620,  seems  to  be  authority  in  favor 
of  the  defendant  in  error,  but  that  decision  may  find  warrant  in  the 
special  statutes  of  K'ew  York,  and  if  not  so  authorized,  is  in  conflict 
with  the  principles  underlying  the  authorities  cited  in  Herman  and 
Freeman,  above  noticed,  as  well  as  with  the  general  rules  determin- 
ing the  scope  and  effect  of  a  levy. 

It  might  be  well  if  there  were  a  statute  making  provision  for  a 
second  levy,  and  requiring  the  officer  making  the  levy  to  retain  the 
property  for  the  second  officer,  after  his  own  process  has  been 
satisfied,  and  making  the  sureties  on  his  bond  responsible  for  de- 
linquencies in  that  respect.  Such  a  provision  would  doubtless  be 
in  the  interests  of  justice,  for  now  the  only  security  to  the  second 
judgment  creditor  seems  to  be  in  the  provision  that  the  first  officer 
shall  only  levy  upon  property  apparently  sufficient  to  satisfy  his  debt, 
and  this  provision  will  often  be  found  inadequate  to  secure  the  just 
rights  of  all ;  but  until  the  legislature  does  make  some  such  statu- 
tory provision,  it  seems  that  the  absolute  possession  required  to 
perfect  a  levy  prevents  any  further  seizure  by  any  other  officer. 

The  judgment  of  the  District  Court  will  therefore  be  reversed^ 
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and  the  case  remanded  for  farther  proceedings  in  accordance  with 
the  views  herein  expressed. 

The  costs,  as  by  the  stipulation,  will  be  paid  oat  of  the  proceeds 
of  the  property. 

Jtidgmeni  reversed. 
All  the  jastices  concurring. 


ElLLAM   V.    SCHOEPS. 

(96Xaii8.810.) 

JT^gotiahU  imtrument  —  toKat  i$  net, 

A  written  proviiion  to  paj  r  certain  sam  of  money  at  a  certain  time  to  the 
order  of  another,  bat  joined  with  a  stipalation  oonoeming  the  title  to  prop, 
ertj,  and  promiaes  in  respect  to  the  same,  and  a  warranty  as  to  the  peenniarj 
reeponflibility  of  the  promisor,  is  not  negotiable. 

ACTION  on  a  written  instrument.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

Bowman  A  Bucher,  for  plaintiff  in  error. 

J.  W*  Ady,  for  defendant  in  error. 

Bbewer,  J.     The  single  question  in  this  case  is  whether  the  fol- 
lowing instrument  is  a  negotiable  promissory  note  : 


t65.  BuRRTox,  Kansas,  June  24,  1878. 

On  or  before  the  first  day  of  November,  1880,  I  promise  to  pay 
to  the  order  of  Aultman,  Miller  &  Co.,  fifty-five  dollars,  with  in- 
terest at  ten  per  cent  from  date,  payable  at  express  office,  Burrton, 
Kansas;  and  if  not  paid  at  maturity,  with  annual  interest  at  twelve 
per  cent  on  the  amount  then  due  until  paid.  The  drawers  and  in- 
dorsers  severally  waive  presentment  for  payment,  protest  and  notice 
of  protest  and  non-pajrmcnt  of  this  note,  and  all  defenses  on  the 
ground  of  any  extension  of  the  time  of  its  payment,  that  may  be 
given  by  the  holder  or  holders  to  them  or  either  of  them.  And  it 
is  hereby  agreed  by  and  between  the  maker  hereof  and  Aultman, 
Miller  &  Co.,  that  the  Buckeye  mower  and  reaper  No.  —  (for  the 
Vol.  XL— 40 
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use  of  which  to  the  maturity  hereof  this  note  is  given),  is  now  and 
shall  remain  the  property  of  Aultman,  Miller  &  Co. ;  and  in  default 
of  payment  hereof  the  said  machine  shall  be  returned  to  Aultman, 
Miller  &  Co.,  their  agent  or  attorney.  For  the  purpose  of  obtain- 
ing credit  I,  John  Schoeps,  certify  that  I  own  in  my  own  80  acres 
of  land  in  township  of  Lake,  county  of  Harvey  and  State  of  Kan- 
sas, of  which  80  are  improved,  and  the  whole  worth  $1,500,  and 
that  it  is  unincumbered  except  to  the  amount  of  $  — .  I  also  own 
$500  worth  of  personal  property  over  all  indebtedness  and  legal  ex- 
emptions, and  there  are  no  judgments  against  me. 

"John  Schoeps.'* 

This  question  must  be  answered  in  the  negative.  The  contract 
stated  in  this  instrument  is  not  simply  a  promise  to  pay  money,  but 
a  stipulation  concerning  the  title  to  property,  and  a  promise  in 
reference  to  the  future  disposition  of  such  property.  It  is  essential 
to  the  negotiability  of  paper  that  there  is  in  it  but  the  single  prom- 
ise to  pay  money.  You  may  not  incorporate  with  such  a  promise 
stipulations  and  agreements  as  to  other  matters,  and  then  say  that 
the  absolute  promise  to  pay  money  lifts  the  contract  into  the  region 
of  negotiable  paper.  This  is  the  general  rule,  and  whatever  excep- 
tions there  may  be,  this  is  not  one.  In  1  Daniel  on  Neg.  Inst.  §  59, 
the  rule  is  thus  stated:  "In  the  sixth  place,  it  is  essential  to  the 
negotiability  of  the  bill  or  note,  that  it  purport  to  be  only  for 
the  payment  of  money.  Such  at  least  may  be  stated  to  be  the 
general  rule,  for  if  any  other  agreement  of  a  different  character 
be  engrafted  upon  it,  it  becomes  a  special  contract,  clogged  and 
involved  with  other  matters,  and  has  been  deemed  to  lose  thereby  its 
character  as  a  commercial  instrument."  Now  this  instrument 
touches  other  matters  and  contains  other  stipulations  and  pro- 
visions than  those  respecting  tlie  payment  of  money.  It  is  a  contnict 
in  respect  to  the  title  to  property.  It  is  also  a  contract  for  the  pos- 
session of  property,  and  because  of  these  additional  stipulations  it 
is  something  more  than  a  simple  promise  to  pay  money.  It  is  true 
that  in  the  case  of  Seaton  v.  Scovill,  18  Kans.  433,  we  held  that 
the  addition  of  a  stipulation  to  pay  costs  of  collecting,  including 
reasonable  attorney's  fees,  did  not  render  non-negotiable  a  note 
otherwise  negotiable;  but  that,  like  a  promise  to  pay  interest  or  ex- 
change, was  simply  a  promise  to  pay  money.  We  felt  that  in  that 
case  we  were  carrying  the  law  to  its  extreme  limit ;  hesitatingly  we 
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reached  the  conclusion  there  announced.  The  authorities  are  far 
from  uniform  in  support  of  that  decision  ;  many  of  thQ  highest 
courts  in  the  land  have  differed  from  the  views  there  expressed ; 
still  we  believe  the  rule  as  there  stated  correct,  but  do  not 
think  there  should  be  any  extension  thereof.  The  case  at  bar 
goes  a  long  way  beyond  that ;  the  additional  stipulation  is  not  in 
reference  to  the  payment  of  money,  but  a  matter  entirely  foreign 
and  distinct.  There  might  as  well  be  included  in  one  agreement  a 
contract  for  the  lease  of  real  estate,  or  the  hiring  of  chattels,  or 
the  performance  of  labor  with  an  absolute  promise  to  pay  a  sum 
certain  at  a  certain  time,  and  then  affirm  that  by  reason  of  this 
absolute  promise  the  entire  contract  is  a  negotiable  instrument. 
This  is  not  the  law.  Doubtless  many  of  the  rules  respecting  nego- 
tiable paper  are  purely  arbitrary,  but  nevertheless  they  are  well 
settled  and  ought  to  be  rigorously  enforced.  Among  those  rules  is 
that  of  the  unity  of  the  contract,  the  singleness  of  the  promise  to 
pay,  and  we  think  no  departure  should  be  made  from  the  spirit  or 
letter  of  those  rules. 

We  conclude  then,  that  whenever  any  stipulation  concerning 
other  matters  than  the  payment  of  money  is  incorporated  in  one 
instrument  with  a  promise  to  pay  money,  such  double  contract  will 
not  be  adjudged  a  negotiable  paper.  See  in  addition  to  the  au- 
thorities cited  by  Daniel  in  his  work  on  Negotiable  Instruments,  at 
the  close  of  the  extract  heretofore  made,  the  cases  of  Fletcher  v. 
Thompson,  55  N".  H.  308,  and  especially  that  of  Bank  v.  Arm- 
strong, 25  Minn.  530. 

The  judgment  of  the  District  Court  will  therefore  be  affirmed. 

Judgment  affirtned. 
All  the  justices  concurring. 
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ElBKPATRIGK  Y.    EaGLE   LoDGE. 

(»  Kans.  884.) 

Stajuter  and  libel  —  prwileged  cammunieatiim. 

The  report  of  a  committee  of  a  lodge  of  Odd  Fellows,  recommending  the 
expulsion  of  a  member  for  false  swearing,  made  in  accordance  with  the 
rules  and  customs  of  the  order,  and  published  in  a  pamphlet  account  of  the 
transactions  of  the  lodge,  for  the  use  of  the  members,  according  to  the 
ordinary  practice,  ib  prima  fade  privileged.* 

ACTION  of  libel.     The  opinion  stAtes  the  case.     The  defendant 
had  jadgment  below. 

ITunnas  P.  Fenton,  for  plaintiff  in  error. 

John  Martin  and  John  W.  Day,  for  defendants  in  error. 

HoRTON,  G.  J.  Upon  the  trial  of  this  cause,  the  defendants  in 
error  objected  to  any  evidence  under  the  petition,  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  court  sustained  the  objection,  and  judgment  was  rendered 
against  plaintiff  for  costs.  The  only  question  in  this  case  is, 
whether  such  ruling  and  judgment  are  correct.  The  substance  of 
the  petition  is  that  the  Eagle  Lodge  No.  32,  of  the  Independent 
Order  of  Odd  Fellows,  and  the  Grand  Lodge  of  the  Independent 
Order  of  Odd  Fellows  of  Kansas,  are  private  corporations,  duly 
organized  under  the  laws  of  the  State;  that  the  plaintiil  was  of 
good  character,  and  had  been  admitted  a  member  of  the  Eagle 
Lodge;  that  he  had  at  all  times  conducted  himself  as  a  faithful 
Odd  Fellow,  and  an  honest,  truthful  and  upright  citizen,  and  had 
never  been  guilty,  or  suspected  to  have  been  guilty,  of  any  infa- 
mous lie,  falsehood  or  perjury;  that  the  plaintiff  had  filed  at  one 
time  his  petition  in  the  Grand  Lodge,  complaining  of  the  doings 
and  proceedings  of  Eagle  Lodge,  and  asking  that  the  Grand  Lodge 
take  such  action  thereon  as  the  justice  of  the  case  might  require, 
which  petition  plaintiff  had  verified  by  his  own  affidavit  annexed 
thereto;  that  afterward  the  Eagle  Lodge  summarily  and  wrongfully 
expelled  the  plaintiff  from  its  membership  on  a  false  and  malicious 

*8ee  Maurice  r,  Worden  (B4  Md.  238),  89  Am.  Rep.  384;  Wieman  y.  3r<tf>eet  post. 
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charge  of  perjury  preferred  against  plaintiflE  in  the  Eagle  Lodge, 
in  his  having  yerified  his  petition  to  the  Grand  Lodge,  making 
complaints  against  the  Eagle  Lodge;  that  the  defendants,  well 
knowing  the  premises,  and  maliciously  intending  and  contriving  to 
injure  him  in  his  character  and  reputation  as  a  citizen  and  Odd 
Fellow,  and  maliciously  intending  and  contriving  to  bring  him  into 
public  scandal,  infamy  and  disgrace  among  his  neighbors,  the  citi- 
zens of  the  State,  and  all  good  Odd  Fellows,  did,  on  the  16th  day 
of  October,  1873,  in  Jefferson  county,  and  at  other  times  and 
places,  falsely,  wickedly  and  maliciously  print  and  publish,  and 
cause  to  be  printed  and  published  in  a  certain  paper,  book  or  pam- 
phlet, having  the  title,  **  Grand  Lodge  Journal,  1873,"  indorsed  on 
the  back  thereof,  a  certain  false,  malicious  and  libellous  matter,  to 
wit: 

"  G.  W.  Martin,  from  the  special  committee  on  the  memorial  of 
Wiliiam  Kirkpatrick  (meaning  plaintiff),  submitted  the  following 
report,  which  was  unanimously  adopted  : 

*'  To  the  n,W.  Grand  Lodge,  Kansas,  I.  0,  0.  F.: 

*  ♦  *  "  *  Your  committee,  to  which  was  referred  the  petition 
of  William  Kirkpatrick,  *  *  ♦  to  have  set  aside  cerhiiii  action 
of  Eagle  Lodge  No.  32,  have  had  the  same  under  consideration, 
and  having  visited  Eagle  Lodge  No.  32,  by  your  orders,  to  examine 
into  the  grievances  of  said  Kirkpatrick,  I  am  prepared  to  say  that 
his  *  *  *  expulsion  on  the  charge  of  jKjrjury,  from  which  he 
appealed,  was  well  merited.  On  the  occasion  of  that  visit  I  care- 
fully examined  the  brethren  present,  including  the  noble  grand  of 
the  lodge  at  the  time  of  Kirkpatrick's  first  trial,  the  chairman  of 
the  committee  charged  with  the  register  of  evidence,  the  sitting 
past  grand  who  appeared  on  behalf  of  the  lodge,  and  the  brother 
who  defended  the  accused.  *  *  *  They  were  unanimous  in 
the  expression  that  the  statements  concerning  said  trial,  sworn  to 
by  Kirkpatrick,  and  presented  at  your  last  session,  are  all  infa- 
mously untrue,  ♦  ♦  ♦  hence  the  expulsion  for  perjury.  The 
testimony  on  charges  in  the  first  case  being  scattered  and  lost,  I 
would  recommend  that  the  petition  be  not  entered,  and  that  in 
justice  to  said  Eagle  Lodge,  it  be  not  spread  upon  the  minutes. 

^^  Respectfully  submitted, 

"Geo.  W.Martin.'' 
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That  by  means  thereof  the  plaintiff  has  been  greatly  injured  in 
his  good  name  and  reputation,  to  the  damage  of  $20,000. 

We  think  that  the  publication  complained  of  imported  a  libel, 
for  which  an  action  would  lie,  unless  the  publication  was  privileged 
under  the  law.  The  publication  was  clearly  of  a  character  to  injure 
the  plaintiff  among  his  neighbors  and  citizens  of  the  State,  and 
bring  "  his  private  character,  and  the  plaintiff  himself,  into  con- 
tempt and  disgrace  with  all  honest  men."  Russell  v.  Anthonif,  21 
Kans.  450;  Lansing  v.  Carpenter ^  9  Wis.  541;  1  Hill  on  Torts,  p. 
237,  §  13.  Counsel  for  defendants  refer  to  cases,  that  to  say  of  a 
man,  he  has  sworn  falsely,  is  not  actionable.  These  do  not  apply. 
Many  charges,  which  if  merely  spoken  of  another  would  not  sus- 
tain an  action  for  slander,  will,  if  printed  and  published,  sustain 
an  action  for  libel.  The  principal  question  in  the  case  is  "whether 
the  publication  is  absolutely  privileged,  or  only  conditionally 
privileged."  In  brief,  can  it  be  said  that  upon  the  allegations  of 
the  petition  no  action  will  lie  ?  Cooley  on  Torts,  p.  211,  classifies 
privileged  cases  as  follows: 

"1.  Cases  absolutely  privileged,  so  that  no  action  will  lie,  even 
though  it  be  averred  that  the  injurious  publication  was  both  false 
and  malicious. 

2.  Cases  privileged,  but  only  to  this  extent :  That  the  circum- 
stances are  held  to  preclude  any  presumption  of  malice,  but  still 
leave  the  party  responsible  if  both  falsehood  and  malice  are  affirm- 
atively shown." 

Under  the  head  of  cases  absolutely  privileged  are  cited  :  The 
testimony  of  witnesses  in  judicial  proceedings;  the  language  of 
jurors  spoken  to  their  fellows  in  consultations  of  the  jury  room, 
concerning  the  proper  subject  matter  of  their  deliberations  ;  tlie 
case  of  a  party  presenting  his  cause  to  the  court  or  jury,  or  of 
counsel  standing  in  his  place  doing  the  same;  words  spoken  in  the 
course  of  judicial  proceedings,  though  they  are  such  as  impute  crime 
to  another,  when  applicable  and  pertinent  to  the  subject  of  the 
inquiry;  the  speech  or  debate  of  a  legislator;  the  official  utterances 
of  the  executive  of  the  Nation  an(i  the  governors  of  the  several 
States;  the  orders  of  judges  of  courts,  and  judicial  officers  while 
acting  within  the  limits  of  their  jurisdiction;  the  pleadings  and 
other  papers  filed  by  parties  in  the  course  of  judicial  proceedings, 
so  long  as  they  do  not  wander  from  what  is  material  to  libel  parties; 
80  affidavits  made  for  commencing  proceedings  before   magistrates, 
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and  the  preliminary  proceedings,  and  information  taken  or  given 
for  bringing  supposed  guilty  parties  to  justice. 

Under  the  classification  of  cases  only  conditionally  privileged, 
"  are  those  in  which  the  utterance  or  publication  is  on  a  lawful 
occasion,  which  fully  protects  it,  unless  the  occasion  has  been 
abused  to  gratify  malice  or  ill-will;  a  petition  to  the  executive,  or 
other  appointing  power,  in  favor  of  an  applicant  for  an  office,  or  a 
remonstrance  against  such  an  applicant,  is  a  publication  thus 
privileged.  No  action  will  lie  for  false  statements  contained  in  it, 
unless  it  be  shown  that  it  was  both  false  and  malicious;  and  this 
rule  will  apply  to  petitions,  applications  and  remonstrances  of  all 
sorts,  addressed  by  the  citizen  to  any  officer  or  official  body,  asking 
what  such  officer  or  body  may  lawfully  gi'ant,  or  remonstrating 
against  any  thing  which  it  might  lawfully  withhold.  It  is  a  neces- 
sary part  of  the  right  of  petition  that  such  paper,  presented  in 
good  faith,  should  be  protected,  and  it  is  privileged  while  being 
circulated,  as  well  as  after  it  is  presented.  All  official  communi- 
cations made  by  an  officer  in  the  discharge  of  a  public  duty  are 
under  the  like  protection;  so  are  communications  by  members 
of  3orporate  bodies,  churches  and  other  voluntary  societies,  ad- 
dressed to  the  body,  or  any  official  thereof,  and  stating  facts, which 
if  true,  it  is  proper  should  be  thus  communicated." 

Under  this  classification,  which  is  fully  sustained  by  the  author- 
ities, the  publication  complained  of  is  only  conditionally  privileged, 
and  as  the  averments  in  the  petition  are,  that  the  injurious  publi- 
cation is  false  and  malicious,  and  that  the  defendants,  well 
knowing  its  falsity,  maliciously  published  it  for  the  purpose  of 
bringing  the  plaintiff  into  public  scandal,  infamy  and  disgrace,  the 
petition  states  a  cause  of  action  ;  but  no  recovery  can  be  had 
thereon  without  proof  of  express  malice  on  the  part  of  the 
defendants,  though  the  charge  imputed  in  the  publication  be 
without  foundation.  The  authorities  upon  cases  conditionally 
privileged  are  fully  colla.ted  in  Shurthff  \,  Stevens,  51  Vt.  501;  s. 
c,  31  Am.  Rep.  698.  In  the  publication  of  an  unauthorized  com- 
munication, where  the  words  charged  are  sufficient  in  themselves 
to  sustain  an  action  for  libel,  the  plaintiff  need  only  prove  the  i)ub- 
lication.  It  devolves  then  upon  the  defendant  to  show  by  evidence 
that  the  words  are  true,  or  were  published  under  such  circum- 
stances as  not  to  be  of  an  injurious  nature.  If  words  in  them- 
selves are  actionable,  and  the  publication  not  privileged,  malicious 
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intent  in  publishing  them  is  an  inference  of  Itiw,  and  therefore 
needs  no  proof.  But  where  the  circumstances  of  the  speaking  and 
publishing  are  conditionally  privileged  —  that  is,  where  the  circum- 
stances of  such  publication  are  such  as  to  repel  the  inference  of 
malice,  and  exclude  any  liability  of  the  defendant,  unless  upon 
proof  of  actual  malice,  the  plaintiff  must  furnish  such  proof ;  and 
this  is  the  rule  that  must  govern  here.  Hoto  v.  Bodman,  1  Dis.  115; 
Dial  V.  HoUei',  6  Ohio  St.  228. 

The  judgment  of  the  District  Court  must  be  reversed,  and  the 
«a8e  remanded. 

Judgment  reversed. 

All  the  justices  concurring. 


Herman  v.  Lynch. 

(26  Kans.  48B.) 

a 

Bankruptcy —  *'  fiduciary  character  ^*  —  gratuUou9  bailee. 

One  receiving  money  from  anotlier,  gratuitousiy  to  purcliase,  exchange  and 
remit  to  a  tliird,  acts  in  a  "  fidaciarj  cliaracter,"  within  the  bankrupt  act, 
and  is  not  relieved  by  his  discharge  in  bankruptcy. 

n  UFFICIENTLY  reported  in  note,  39  Am.  Eep.  723. 


Elder  y.  Dter. 

(26  Sans.  604.) 

LimUaUon  -^etahUe  of —  aeknctdedgmetU  —  skUutery  eonetruMm, 

One  of  two  makers  of  a  note  wrote  the  holder  a  letter,  suggesting  that  he 
proceed  against  his  oo^maker,  and  saying,  "  I  do  not  want  to  h%  held  longer 
on  the  note."  HM,  an  **  acknowledgment  of  an  existing  liability,"  within 
the  statute. 


S 
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Chapsky  V.  Wood. 

0»  Kaofl.  660.) 

Plc^erU  and  ehUd^  custody  of  child  -—  rights  of  third  persons. 

Pftrents  being  poor,  orally  gave  their  daughter  at  birth  to  the  mother's  sister, 
who  well  cared  for  and  kept  it  five  years  and  a  half.  The  father  having 
acquired  wealth,  and  the  mother  haviug  died,  applied  for  the  child.  The 
father  was  neither  unkind  nor  immoral,  but  exhibited  *'  a  coldness,  a  lack  of 
energy,  and  a  shiftlessness  of  disposition,**  and  proposed  to  put  the  child 
with  his  sister  and  mother,  who  had  never  seen  it,  the  child's  mother  having 
been  disowned  or  repudiated  by  the  father's  father.  HM^  that  the  appli- 
cation must  be  denied.    (Sec  note,  p,  827.) 

XT  ABEAS  CORPXJIS.     The  opinion  states  the  case. 

Howell  Jones,  J.  D.  McFarland,  John  Martin,  and  J.  D.  S. 
Cook,  for  petitioner. 

Oeorge  R.  Peck  and  L.  C.  Slavens,  for  respondents. 

Brewer,  J.  In  this  case  of  the  petition  of  Morris  A.  Chapsky 
for  the  possession  of  his  minor  child,  counsel  have  in  their  argu- 
ments expressed  very  feelingly  and  truthfully  the  embarrassments 
and  difficulties  which  surround  the  decision  of  a  case  like  this. 
These  arise  not  because  there  is  a  conflicting  question  of  fact  to  be 
settled  by  the  court,  for  that  is  a  matter  of  every-day  occurrence  in 
judicial  proceedings ;  it  is  not  that  it  is  a  question  between  a 
grown  man  on  one  side  and  a  grown  woman  on  the  other,  for  we 
could  dispose  of  every  question  affecting  simply  them,  without  any 
embarrassment  or  hesitation.  The  burden  of  the  case  is,  that  the 
decision  is  one  which  involves  the  future  welfare  of  a  little  girl  ; 
and  I  think  no  man  can  look  upon  the  face  of  a  bright  and  happy 
little  girl,  like  the  one  before  us,  and  come  to  a  decision  of  a  ques- 
tion which  may  make  or  mar  her  future  life,  without  hesitation  and 
feeling ;  certainly  we  are  not  so  insensible  as  to  be  able  to  do  it. 

The  questions  of  law  which  are  involved  in  a  case  like  this  are 
few  in  number,  and  I  think  not  subject  to  much  doubt.  They 
may  be  summed  up  briefly  thus  :  The  father  is  the  natural  guar- 
dian andispnwa  facie  entitled  to  the  custodv  of  his  minor  child. 
Vol.  XL  — 41 
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This  right  springs  from  two  sources  :  one  is  that  he  who  brings  a 
child,  a  helpless  being  into  life,  ought  to  take  care  of  that  child 
until  it  is  able  to  take  care  of  itself ;  and  because  of  this  obligation 
to  take  care  of  and  support  this  helpless  being  arises  a  reciprocal 
right  to  the  custody  and  care  of  the  offspring  whoni  he  must  sup- 
port ;  and  the  other  reason  is,  that  it  is  a  law  of  nature  that  the 
affection  which  springs  from  such  a  relation  as  that  is  stronger  and 
more  potent  than  any  wliich  springs  from  any  other  human  rela- 
tion. 

The  second  proposition  of  hiw  is,  that  a  child  is  not  in  any  sense 
like  a  horse  or  any  other  chattel,  subject-matter  for  absolute  and 
irrevocable  gift  or  contract.  The  father  cannot,  by  merely  giving 
away  his  child,  reletise  himself  from  the  obligation  to  support  it, 
nor  be  deprived  of  the  right  to  its  custody.  In  this  it  differs  from 
the  gift  of  any  article  which  is  only  property.  If  to-day  Morris 
Chapsky  should  give  a  hoi*se  to  another  party,  that  gift  is  for  all 
time  irrevocable,  and  the  property  never  can  be  reclaimed  ;  but  he 
cannot  by  simply  giving  away  his  child  relieve  himself  from  the 
obligation  to  support  that  cliild,  nor  deprive  himself  of  the  right  to 
its  custody. 

I  miglit  say  here  that  the  statute  has  provided  for  a  relinquish- 
ment through  Probate  Court  proceedings,  which  may  be  considered 
(but  that  is  outside  this  case)  irrevocable. 

The  third  proposition  is,  that  a  parent's  right  to  the  custody 
of  a  child  is  not  like  the  riglit  of  property,  an  absolute  and  uncon- 
trollable right.  If  it  were,  it  would  end  this  case  and  relieve  us 
from  all  future  difficulties.  A  mere  right  of  property  may  be  as- 
serted by  any  man,  no  matter  how  bad,  immoral,  or  unworthy  he 
may  be  ;  but  no  case  can  be  found  in  which  the  courts  have  given 
to  the  father,  who  was  a  drunkard  and  a  man  of  gross  immoralities, 
the  custody  of  a  minor  child,  esjiecially  when  that  child  is  a  girl. 
The  fact  that  in  such  cases  the  courts  have  always  refused  the  father 
the  custody  of  his  child,  sliows  that  he  has  not  an  absolute  and  un- 
controllable right  thereto. 

The  fourth  proposition  is,  that  though  the  gift  of  the  child  be 
revocable,  yet  when  the  gift  has  been  once  made  and  the  child  has 
been  left  for  years  in  the  care  and  custody  of  others,  who  have  dis- 
charged all  the  obligations  of  support  and  care  which  naturally  rest 
upon  the  parent,  then  whether  the  courts  will  enforce  the  father's 
right  to  the  custody  of  the  child  will  depend  mainly  upon  the 
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question  whether  such  custody  will  promote  the  welfare  and  interest 
of  such  child.  The  distinction  must  be  recognized.  If  immedi- 
ately after  the  gift  reclamation  is  sought,  and  the  father  is  not 
what  may  be  called  an  unfit  person  by  reason  of  immorality,  etc. , 
the  courts  will  pay  little  attention  to  any  mere  speculation  as  to  the 
probability  of  benefit  to  the  child  by  leaving  or  returning  it.  In 
other  words,  they  will  consider  that  the  law  of  nature,  which  de- 
clares the  strength  of  a  father's  love  is  more  to  be  considered  than 
any  mere  speculation  whatever  as  to  the  advantages  which  possible 
wealth  and  social  position  miglit  otherwise  bestow.  But  on  the 
other  hand,  when  reclamation  is  not  sought  until  a  lapse  of  years, 
when  new  ties  have  been  formed  and  a  certain  cuiTent  given  to  the 
child's  life  and  thought,  much  attention  should  be  paid  to  the 
probabilities  of  a  benefit  to  the  child  from  the  change.  It  is  an 
obvious  fact  tliat  ties  of  blood  weaken,  and  ties  of  companionshij> 
strengthen,  by  lapse  of  time  ;  and  the  prosj^erity  and  welfare  of  the 
child  depend  on  the  number  and  strength  of  these  ties,  as  well 
as  on  the  ability  to  do  all  which  the  promptings  of  these  ties 
compel. 

The  fifth  proposition  is,  that  in  questions  of  this  kind  three  in- 
terests should  be  considered  :  The  right  of  the  father  must  be  con- 
sidered ;  the  right  of  the  one  who  has  filled  the  parental  place  for 
years  should  be  considered.  Perhaps  it  may  not  be  technically 
correct  to  speak  of  that  as  a  right ;  and  yet  they  who  have  for 
years  filled  the  place  of  the  parent,  have  discharged  all  the  obliga- 
tions of  care  and  support,  and  especially  when  they  have  discharged 
these  duties  during  those  years  of  infancy  when  the  burden  is  es- 
pecially heavy,  when  the  labor  and  care  are  of  a  kind  whose  value 
cannot  be  expressed  in  money  —  when  all  tliese  labors  have  been 
performed  and  the  child  has  bloomed  into  bright  and  happy  girl- 
hood, it  is  but  fair  and  proper  that  their  previous  faithfulness,  and 
the  interest  and  affection  which  these  laboi-s  have  created  in  them, 
should  be  respected.  Above  all  things,  the  paramount  consider- 
ation is,  what  will  promote  the  welfare  of  the  child  ?  These,  I 
think,  are  about  all  the  rules  of  law  applicable  to  a  case  of  this 
kind. 

Now  passing  to  the  facts  which  I  shall  only  outline  :  Morris 
A.  Chapsky  married  the  mother  of  this  child  ten  years  ago.  The 
marriage  was  not  acceptable  to  his  parents,  though  for  no  reason 
that  we  are  advised  of,  involving  the  character  of  any  of  the  parties. 
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Eeturning  home  immediately  after  his  marriage,  the  father,  com- 
menting upon  the  fact  of  the  marriage,  which  had  been  made  with- 
out his  consent,  was  not  satisfied,  and  bade  him  start  out  for  him- 
self. Some  criticism  has  been  placed  upon  his  conduct,  which  we 
think  is  not  deserved.  It  is  often  best  for  a  young  man  that  he 
should  be  turned  out  upon  his  own  resources  and  compelled  to 
struggle  for  himself;  and  that  his  father  was  not  destitute  of 
•affection  for  his  child,  is  patent,  from  the  fact  that  he  made  him 
a  gift  of  money  largely  in  excess  of  that  which  most  young  men 
have  to  start  with.  Whether  his  judgment  was  good,  or  otherwise, 
cats  no  figure  in  this  case.  He  started  out  with  his  money,  and 
wandered  around,  as  a  young  man  is  apt  to  do,  and  drifting  from 
place  to  place,  finally  came  penniless  to  Kansas  City.  He  struggled 
for  a  series  of  years  under  pecuniary  embarrassment ;  and  during 
these  years  this  child  was  born.  His  wife's  health  waa  delicate, 
and  she  was  obviously  unable  to  discharge  ordinary  household 
duties,  even  without  the  care  of  this  child  ;  and  the  respondent, 
Mrs.  Wood,  her  sister,  kindly  provided  for  her  during  her  confine- 
ment, and  took  care  of  the  child.  The  child  was  left  with  her 
(Mrs.  Wood),  and  from  that  day  to  this,  a  period  of  about  five  and 
one-half  years,  has  been  all  the  time  in  licr  custody.  During  the  very 
early  infancy  of  the  child,  the  question  arose  as  to  her  custody  — 
Mrs.  Wood  insisting  that  the  mother  should  take  the  child,  or  that 
it  should  be  given  to  her.  It  is  clear  that  this  matter  of  discussion 
between  the  parties  lasted  for  somo  tiin3,  an  I  wo  are  satisfied  from 
the  testimony  that  in  fact  a  gift  was  made  of  the  child  by  both 
mother  and  father,  to  Mrs.  Woo  J.  The  mother's  letters  exhibit 
this  ;  and  while  the  father  does  not  recollect  of  having  made  such 
gift,  we  are  convinced  that  he  did  so,  and  by  parol  agreement  re- 
linquished to  the  respondents  his  parental  rights.  No  writing 
passed  betwoon  them  ;•  but  regarding  as  we  do  that  a  gift  is  not  de- 
cisive in  the  case,  unless  made  in  accordance  with  the  statutory 
form,  the  want  of  a  writing  cuts  no  figure  now.  The  child  was 
given  to  Mrs.  Wood,  and  has  been  in  her  care  for  five  years  and  a 
half  —  from  the  date  of  its  birth  to  the  present  day.  What  the 
future  of  the  child  will  be  is  a  question  of  probability.  No  one  is 
wise  enough  to  forecast,  or  determine  absolutely,  what  or  what 
would  not  be  best  for  it ;  yet  we  have  to  act  upon  these  probabilities 
from  the  testimony  before  us,  guided  by  the  ordinary  laws  of 
human  experience.     Involved  in  the  question  as  to  what  will  pro- 
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mote  the  welfare  of  the  child,  are  questions  of  wealth,  questions 
of  social  position,  questions  of  health,  questions  of  educational  ad- 
vantages, moral  training  —  of  all  things,  in  short,  which  will  tend 
to  develop  a  little  girl  into  a  perfect  woman. 

And  first,  we  remark  that  the  child  has  had,  and  enjoys  to-day, 
good  advantages,  and  its  welfare  has  been  promoted,  and  is  pro- 
moted to-day.  No  one  has  said  that  this  child  has  lacked  any  thing 
which  a  child  should  have,  and  the  testimony  all  shows  that  it  has 
been  cared  for  most  patiently  and  faithfully  —  as  well  as  it  could 
have  been  cared  for  by  any  one  ;  and  to  that  care  the  face  and  ap- 
pearance of  the  child  abundantly  testify.  This  fact  does  not  rest  on 
probabilities.  It  is  a  serious  question,  always  to  be  considered, 
whether  a  change  should  be  advised.  "Let  well  enough  alone, ** 
is  an  axiom  founded  on  abundant  experience.  There  is  nothing  in 
the  present  situation  of  the  respondents,  their  pecuniary  condition, 
the  business  capacity  of  the  husband,  their  social  position,  their 
affection  for  this  child  —  absolutely  nothing  which  tends  in  any 
way  to  suggest  that  the  welfai'e  of  the  child,  which  has  been  pro* 
moted  in  the  past,  would  be  limited  or  abridged  in  the  future. 
What  they  have  done  for  the  child  tends  to  show  what  they  will  do 
through  the  future  years  of  its  girlhood.  What  that  has  been  is 
certainly  as  much,  and  I  think  more,  than  the  average  child  re- 
ceives. 

Again,  while  there  is  more  wealth  on  the  side  of  the  father,  and 
pecuniary  advantages  are  held  out  for  her  future  —  greater  than 
those,  perhaps,  which  the  respondents  can  present  — yet  we  cannot 
be  insensible  to  the  surroundings  under  which  the  child  would  be 
placed  if  committed  to  its  father.  The  grandfather  has  been  on 
the  stand  before  us,  and  not  merely  from  the  testimony  adduced  from 
his  relatives  and  neighbors,  but  from  his  appearance  and  manner 
on  the  stand,  evidently  he  is  a  gentleman  of  character  and  respon- 
sibility, not  destitute  of  affection,  and  one  who  has  provided  a  com- 
fortable home  and  is  in  a  position  to  give  to  the  child  all  these  ad- 
vantages. Yet  the  child  if  it  goes,  goes  to  the  care  of  its  father  ; 
and  while  there  is .  no  testimony  showing  that  the  father  is  what 
might  be  called  an  unfit  person,  that  his  life  has  not  been  a  moral 
one,  yet  we  can  but  think  that  it  is  developed,  both  by  testimony 
and  his  manner  and  appearance  on  the  stand,  that  there  is  a  coldness, 
a  lack  of  energy,  and  a  shiftlessness  of  disposition,  which  would 
not  make  his  personal  guardianship  of  the  child  the  most  likely  to 
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ripen  and  develop  her  character  fully.  He  seems  to  us  like  a  man 
still  and  cold,  and  a  warm-hearted  child  would  shrink  and  wither 
under  care  of  such  a  nature,  leather  than  ripen  and  develop.  These 
are  facts  that  we  can  but  notice,  and  they  have  in  them  no  impu- 
tation against  the  father  of  an  unkind  nature  or  immoral  life  ;  but 
the  facts  as  they  impress  us  are,  that  the  child  would  not  really 
grow  to  its  fullest  promise  under  the  cai'e  of  such  a  man. 

Again  and  lastly,  the  child  has  had,  and  has  to-day,  all  that  a 
mother's  love  and  care  can  give.  The  affection  which  a  mother  may 
have  and  does  have,  springing  from  the  fact  that  a  child  is  her  off- 
spring, is  an  affection  which  perhaps  no  other  one  can  really  pos- 
sess ;  but  so  far  as  it  is  possible,  springing  from  years  of  patient 
care  of  a  little,  helpless  babe,  from  association,  and  as  an  outgrowth 
from  those  little  cares  and  motherly  attentions  bestowed  upon  it,  an 
affection  for  the  child  is  seen  in  Mrs.  Wood  that  can  be  found  no- 
where else.  And  it  is  apparent,  that  so  far  as  a  mother's  love  can 
be  equaled,  its  foster-mother  has  that  love,  and  will  continue  to 
have  it. 

On  the  other  hand  if  she  goes  to  the  house  of  her  father's  family, 
the  female  inmates  are  an  aunt,  just  ripening  into  womanliood, 
and  a  grandmother  ;  they  have  never  seen  the  child  ;  they  have  no 
affection  for  it  springing  from  years  of  companionship.  While  she 
is  a  cliild  of  perhaps  a  favorite  son  or  brotlier,  she  is  also  the  child 
of  a  disowned  or  repudiated  daughter-in-law  and  sister-in-law,  and 
the  appeal  which  the  child  will  make  naturally  —  and  the  child  is 
one  to  make  a  strong  appeal  to  any  one  —  will  always  be  shadowed 
and  clouded  by  the  fact  that  she  comes  from  one  who  was  not  a  fa* 
vorite  in  that  family. 

Human  impulses  are  such  tliat  doubtless  they  would  form  an 
affection  for  the  child  —  it  is  hardly  possible  to  believe  othei-wise  ; 
but  to  that  deep,  strong,  patient  love  which  springs  eitlier  from 
motherhood  or  from  a  patient  care  during  years  of  helpless  baby- 
hood, they  will  be  stmngcrs. 

They  cannot  have  this  ;  and  to  my  mind,  I  am  frank  to  say,  this 
last  is  the  controlling  consideration.  And  these  three  considera- 
tions are  those  which  compel  us  to  say  that  we  cannot  believe  it 
wise  or  prudent  to  take  this  cliild  away  from  its  present  home, 
where  it  has  been  looked  upon  as  an  own  child  ;  and  if  we  should 
see  a  child  of  our  in  the  same  circumstances,  we  cannot  believe  that 
we  should  deem  it  wise  or  prudent  to  advise  a  change,  notwith- 
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standing  the  pecuniary  advantages  that  might  seem  to  be  offered  to 
it. 

The  judgment  of  the  court  therefore  is^  that  the  child  will  be 
remanded  to  the  respondents  ;  and  the  petition  is  dismissed^  at  the 
cost  of  the  petitioner. 

AH  the  justices  concurring. 


KoTK  BT  THB  Rkpobtsb.  —  The  courts  in  recent  times  hare  gone  to  flrreat  lengths  in  re- 
laxing the  rule  recognizing  the  father's  paramount  right  of  custody  of  his  infant  child. 
Especially  has  the  mother's  equal  natural  right  grown  in  regard,  and  the  best  Interests  of 
the  child  have  become  the  decifdve  test.  As  to  the  right  of  custody,  as  between  the  dis* 
agreeing  parents,  we  call  attention  to  the  recent  cases  of  Matter  of  BtrrU  85  Kans.  306  ; 
8.  c,  87  Am.  Rep.  285 ;  McKim  v.  McKim^  12  R.  1. 46^  :  8  c  ,  34  Am.  Rep.  GM. 

But  the  courts  have  of  late  gone  to  great  lengths  In  implying  a  consebt,  by  the  father, 
ta  a  relinquishment  of  a  more  or  less  permanent  character,  In  faror  of  others  than  the 
mother.  We  do  not  of  course  speak  of  an  express  relinquishment  by  agreement,  nor  of 
emancipation,  nor  of  cases  where  the  parent  is  morally  unfit  to  have  charge  of  the  off- 
spring, or  unable  properly  to  support  them  ;  but  of  course  where  the  claimants  stand 
practically  equal  in  merit  and  ability. 

The  most  recent  case  on  this  subject  is  Verier  y.  Ford^  87  Ark. 27.  An  infant  daughter, 
whose  mother  had  died  at  its  birth,  was  then  by  the  father's  assent  taken  by  the  mother's 
parents,  and  was  properly  cared  for  and  supported  by  them  until  she  Was  nearly  three 
years  of  age,  whAn  the  father  demanded  her.  She  was  in  delicate  health.  The  father 
was  of  good  chara4:ter  and  sufficient  means,  but  was  remarried.  It  was  held  that  the 
chancellor's  decree  denying  his  application  should  be  affirmed.  The  court  said  :  **  It  la 
one  of  the  cardinal  principles  of  nature  and  of  law,  that  as  against  strangers,  the  father, 
however  poor  and  humble,  if  able  to  support  the  child  in  his  own  style  of  life,  and  of  good 
moral  character,  cannot  without  the  most  shocking  injustice  be  deprived  of  the  privilege 
by  any  one  whatever,  however  brilliant  the*  ad  vantage  he  may  offer.  It  is  not  enough  to 
consider  the  interests  of  the  child  alone.  As  between  the  father,  too,  and  the  mother,  or 
any  other  near  relation  of  the  infant,  where  sympathies  on  either  side  of  the  tenderest 
nature  may  be  relied  on  with  confidence,  the  father  is  generally  to  be  preferred.  In  the 
great  majority  of  cases,  his  greater  ability  and  knowledge  of  the  world  render  him  the 
fittest  protector,  although  that  is  not  the  test.  The  preference  is  conceded  to  the  ties  of 
duty  and  affection,  and  attends  the  primary  obligation  of  the  father  to  maintain,  educate, 
and  promote  the  happiness  of  the  child,  according  to  his  own  best  judgnmentand  the 
means  within  his  power.  Any  system  of  Jurisprudence  which  would  enable  the  courts,  in 
their  discretion  and  with  a  view  solely  to  the  child's  best  interests,  to  take  from  him  that 
right  and  interfere  with  those  duties,  would  be  intolerably  tyrannical,  as  well  as  Utopian." 
But  the  court  further  said  there  are  exceptional  cases,  **  of  such  urgency  as  to  overcome 
all  considerations  based  upon  the  natural  affections  and  moral  obligations  of  the  father," 
and  although  they  conceded  that  this  child,  if  found  with  the  father,  might  not  be  given  to 
the  grandmother,  yet  considering  its  sex.  tender  age,  delicate  health,  and  the  **  step- 
mother." they  concluded  to  leave  her  where  she  was,  subject  to  tlie  father^s  right  to  ap- 
ply for  her  when  she  becomes  older,  and  to  direct  her  education  and  have  access  to  her, 
but  they  intimate  that  he  ought  to  be  more  respectful  to  the  grandfather. 

In  L}fi}H8  V.  Dlcnhin^  Jacobs,  245,  three  infant  motherless  children,  of  tender  age,  had 
been  placed  by  their  father  with  their  grandmother,  who  having  supported  and  educated 
them  for  several  years,  and  having  provided  amply  for  them  by  will  died,  and  the  children 
continued  for  several  years  longer  with  their  maiden  aunt,  who  was  their  trustee,  and 
continued  to  educate  and  support  them.  The  father  was  a  Unitarian  minister,  with  an 
income  of  about  £400  a  year,  and  had  remarried.  The  aunt  had  aI<<o  married.  The  child- 
ren were  19.  14.  and  U  years  of  age,  respectively,  had  been  brought  up  Baptists  by  the 
aunt,  and  preferred  to  remain  with  her.  The  court  refused  to  change  their  custody  on  the 
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father's  demand.  Tbe  chancellor,  Lord  Bldov,  disclaimed  any  bias  on  account  of  the 
dissenting^  tenets  of  the  father,  but  put  his  decision  on  the  ground  of  the  father's  long 
consent  and  acquiesence  and  his  inferior  means. 

In.The  Kirtg  v.  Mey,  5  Ad.  A  Eli.  441,  the  father,  on  his  wife*s  death,  induced  her 
IMirents  to  come  from  America,  at  considerable  expense,  and  take  charge  of  the  children, 
promising  never  to  remove  them,  but  providing  for  them  himself.  They  were  six  and 
nine,  respectively,  delicate  in  health,  and  one  of  them  was  weak  in  intellect.  The  father 
died,  leaving  a  provision  for  them  by  will,  and  appointing  guardians.  On  habeas  corpus, 
the  guardians  were  awarded  the  custody. 

In  Reg.  v.  Smith,  16  Eng.  L.  &  Eq.  821,  the  father  of  a  daughter  fl'.e  }'<  nrs  of  age, 
anticipating  the  mother's  death,  agreed  to  let  the  mother*s  brother  have  it  until  it  was 
able  to  support  itself,  and  agreed  not  to  take  It  away,  and  to  pay  a  monthly  sum  for  ita 
support.    It  was  held  that  the  father  might  recover  the  child  after  some  months.    The 
court  merely  said  that  the  father  ^Ms  at  liberty  to  revoke  that  consent." 

In  Mayne  v.  Baldwin^  1  Halst.  454,  the  father  had  orally  intrusted  his  infant  daughter 
aged  between  five  and  six  years,  to  a  stranger  until  she  should  become  of  age,  but  in  two 
years  the  court  ordered  her  restoration.  The  court  said  :  '*  The  care  and  custody  of  minor 
children  is  a  personal  trust  In  the  father,  and  he  has  no  general  power  to  dispose  of  them 
to  another."  * 

In  United  States  v.  Oreen,  3  Mas.  482,  the  father  being  embarrassed  had  allowed  his 
wife  and  child  to  remain  with  the  wife's  father  for  some  three  years,  and  the  mother  then 
having  died,  and  having  requested  her  father  to  adopt  the  child,  the  child^s  father  had 
allowed  it  to  remain  with  hi.n  four  years  loader.  Elisha  Williams  moved  for  its  restora* 
tion  to  the  father,  but  Stort.  J  ,  said,  '*  it  is  an  entire  mistake  to  suppose  the  court  is 
bound  to  deliver  over  the  infant  to  his  father,  or  that  the  latter  has  an  absolute  vested 
right  in  the  custody,"  and  said  that  the  interests  of  the  infant,  and  its  wishes,  if  It  is  of 
sufficient  discretion,  will  be  considered.  No  decision  however  was  pronounced,  for  the 
parties  settled  their  differences  In  court. 

In  People  v.  Merceiti^  3  Hill,  899,  the  Supreme  Court  of  New  York  held  that  an  agree- 
ment by  a  father  relinquishing  to  his  wife  their  infant  child  was  void.  **  Our  own  law 
has  never  allowed  the  exercise  of  such  power  except  for  some  specific  and  temporary 
purpose,"  such  as  apprenticeship  or  guardianship.  In  Matter  of  Murphy,  IS  How.  Pr. 
513,  the  Supreme  Court,  at  Special  Terra,  where  the  parents  gave  the  child  at  birth  to 
his  uncle  and  aunt,  and  allowed  it  to  remain  with  them  for  nine  years,  awarded  it  to  tho 
uncle  and  aunt.  *'  Having  (under  the  ver'oal  gift)  performed  a  parentis  duties  for  nine 
years,  the  uncle  and  aunt,  especially  when  in  accordance  with  the  child's  interests  and 
Inclinations,  are  entitled  to  a  parentis  rights.  Those  who  have  borne  the  cares  of  the 
child's  earlier  infancy  should  enjoy  the  comfort  of  his  mature  years."  On  the  other 
hand,  in  Wilcox  v.  Wilcox,  14  N.  Y.  575,  the  child,  when  less  than  a  year  old,  the  mother 
being  feeble,  and  the  father  poor,  was  placed  with  the  father's  father,  and  remained  there 
until  she  was  nine  years  old.  Then  the  father  having  died,  and  the  mother  having 
acquired  ample  means,  the  child  was  awarded  to  the  mother.  The  court  said:  **  The 
fact  that  the  child  prefers  her  grandfather  to  her  own  mother  and  her  own  sister,  is  an 
argument  for  changing  her  home,  that  her  affections  may  be  restored  to  their  natural 
channel,"  etc.  In  Matter  of  Waldroi^  13  Johns.  417,  the  chili  was  born  at  the  house  of 
the  mother's  father,  and  the  mother  dying,  continued  to  live  there  for  some  two  or  three 
years ;  the  father  having  occasionally  visited  the  wife,  but  never  having  visited  the 
child;  the  grandfather  supporting  it,  and  being  afiluent,  while  the  father  was  poor,  and 
the  child  being  the  only  grandchild  and  prospective  heir  of  the  grandfather.  The  Supreme 
Court  refused  to  deliver  the  child  to  the  father  on  habeas  orpict,  entertaining  little  doubt 
that  it  would  be  more  beneficial  for  the  child  to  remain  with  the  grandfather,  and  **  leav- 
ing the  father  to  pursue  his  remedy,  if  any  he  has,  in  the  Court  of  Chancery,  where 
questions  of  this  kind  more  properly  belong ;  there  being  no  actual  improper  restraint  of 
the  infant." 

In  Pool  V.  Oott,  14  Law  Reporter,  289,  a  case  before  Chief  Justice  Shaw,  the  circum- 
stances  were  quite  similar  to  those  in  Vcrser  v.  Ford^  except  that  the  father  delayed 
applying  for  thirteen  years,  having  been  of  pecuniary  ability  for  eight  year*,  and  the 
child  preferred  to  remain  with  the  g^ndparents.     The  father's  delay,  the  chief  justice 
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said,  "  f  umiahes  reason  for  supposing  that  he  surrendered  his  rights  over  the  child,  bj  a 
tacit  understanding,  if  not  by  an  express  agreement.  *  *  *  By  his  own  acquiescence, 
he  has  allowed  the  affections  on  both  sides  to  become  engaged  iu  a  manner  he  could  not 
but  have  anticipated,  and  permitted  a  otate  of  tilings,  to  arise  which  cannot  be  altered 
without  riakiuK  the  happiness  and  interest  of  his  child.  He  has  allowed  the  parties  to  go 
on  for  years  in  the  belief  iluithis  rights  were  waived,'*  etc.  (Here  he  applied  loo  late;  in 
Vener  y.  J^brd,  he  applied  too  soon.  He  would  bo  troubled  to  tell  exactly  when  to  apply, 
it  seems.)  In  Dximain  v.  Owymie^  10  Allen,  270,  a  wife  having  separated  from  her  hus- 
band on  account  of  his  intemperance  iLnd  imprisonment  for  felony,  being  unable  to  pro- 
vide for  her  children,  gave  her  daughter,  aged  two  years,  to  a  charitable  institution,  to 
be  placed  in  some  good  family,  for  support  and  education,  and  agreed  to  give  her  up 
unreservedly.  The  husband  having  been  discharged,  and  having  acquired  some  property, 
and  his  character  and  conduct  having  since  been  good,  he  and  his  wife  applied  for  restor- 
ation of  the  child.  The  application  was  denied.  The  court  said:  **\Vithout  holding  that 
the  rights  of  either  parent  in  respect  to  the  children  are  absolutely  lost,  we  must  never- 
theless hold  that  they  are  subject  to  the  rights  of  the  other  party  to  the  contract  above 
mentioned,  it  liaving  been  freely  and  fairly  made,  and  being  a  suitable  contract  for  the 
wife  to  make."  The  court  would  not  even  allow  a  disclosure  of  the  whereabouts  of  the 
child,  lest  '*  if  the  former  character  of  the  father  were  made  known  among  the  present 
schoolmates  and  associates  of  the  child,  it  might  cause  annoj'ance  and  injury.'* 

In  Satte  v.  Richardann,  40  N.  H.  272,  the  infant  daughter  had  been  sufTered  by  her  father 
without  objection  to  reside  with  and  be  supported  by  her  uncle  for  nearly  ten  years,  the 
mother  having  died,  and  the  father  having  remarried.  There  having  been  no  agreement 
of  transfer,  the  court  held  that  the  father  had  not  waived  his  parental  rights  by  thia 
acquiescence,  and  awarded  him  the  child  on  hcibecui  cttrpws.  The  court  declined  to  pass 
on  the  question  whether  a  bare  parol  agreement  would  transfer  the  custody,  but  in  State 
▼.  Liiibey,  44  id.  321,  they  held  thisin  the  negative,  observing  however:  *'  It  is  quite  appa- 
rent that  there  may  be  cases  where  the  father*s  conduct  is  such,  as  by  permitting,  tacitly 
or  by  express  agreement,  another  to  assume  and  discharge  for  many  years  the  duties  of 
parent  to  his  child,  with  an  understanding  that  the  relation  was  to  be  permanent,  that  he 
could  not  afterward  attempt  to  reclaim  his  child  in  good  faith,  nor  without  subjecting  to 
serious  hniard  its  interests  and  happiness.  In  such  a  case  the  award  of  the  custody  of 
the  child  would  not  be  consistent  with  the  exerelse  of  a  sound  Judicial  discretion;"  but 
theiy  add,  '*tlie  court  would  not  be  Justified  in  withholding  from  him  that  custody,*'  on 
the  ground  of  a  parol  gift  or  agreement  for  adoption,  without  formalities  of  his  under  It,. 
or  probability  of  Jeopardizing  the  Interests  of  the  child. 

In  Amutrong  v.  &'(otie,  9  Gratt.  102,  the  father  died,  and  the  mother  being  left  desti- 
tute, was  obliged  to  support  herself,  and  during  this  period  their  infant  daughter  was  left 
with  the  husband's  parents,  at  what  age  the  case  does  not  show.  The  mother  remarried, 
and  when  the  child  was  six  years  old  demanded  its  restoration.  The  grandparents  were 
aged  and  somewhat  dependent.  The  mother  and  her  new  husband  were  able  to  support 
the  child.  The  application  was  granted.  The  court  observed:  ''The  conduct  of  the 
mother  In  permitting  the  <dilld  to  remain  with  the  defendant  whilst  she  herself  was  labor- 
ing for  her  own  support,  does  not  impair  her  right  to  the  custody.  Owing  to  the  change 
in  her  condition,  the  Interest  of  the  child  will  probably  be  promoted  by  the  custody 
behig  restored  to  her.** 

In  CommoniDeaUh  v.  Athtoii,  Philadelphia  Quarter  Sessions,  8  Week.  Notes  of  Cases, 
508,  the  father  brought  hdheas  corpxis  for  his  two  daughters,  aged  nine  and  six  years, 
respectively.  The  respondent  was  the  matemnl  grandmother,  and  all  the  parties  had 
lived  together  ever  since  the  birth  of  the  elder  child,  and  since  the  death  of  the  mother 
in  1877,  until  nine  months  before  the  hearing,  when  the  relator  left  the  common  resi- 
dence, saying  the  children  might  remain.  There  was  conflicting  evidence  as  to  the  sup- 
port furnished  by  the  father,  and  as  to  a  promise  alleged  to  have  been  made  by  him  to 
his  wife  to  permit  the  children  to  remain  with  the  grandmother.  The  father  proposed 
taking  the  children  to  Vlnrfnia  to  visit  his  mother  and  sister.  The  respondent  was  sisty 
years  old,  and  was  only  enabled  to  clothe  the  children  by  the  aid  of  friends.  The  father 
was  of  pecuniary  ability  and  good  character,  and  had  always  kept  up  an  Intercourse 
with  the  children  until  they  were  concealed  by   the  grandmother,  who  feared  their 
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Temoval,  The  children  preferred  to  remain  with  the  graodmother.  The  court  denied 
Che  application,  on  the  ground  that  to  grant  it  would  ^*  exchange  a  certainty  for  an 
uncertainty.'*  This  certainly  is  a  great  stretch  against  the  parental  right.  In  Common- 
wealth V.  Vmtghertu^  Philadelphia  Quarter  Sessions,  1 1'enn.  lieg.  Oaz.  hep.  68,  the  father 
orally  gave  his  motherless  daughter,  three  years  old,  to  his  deceased  wife's  aunt,  he  being 
in  the  army.  On  his  return  from  the  war  he  married  again,  and  for  six  yean  made  no 
demand  for  the  child,  and  visited  it  not  oftener  than  once  a  year,  and  did  not  at  any  time 
contribute  to  its  support  The  father  was  a  Protestant,  the  wife's  family  were  Catholics. 
The  father's  demand  was  refused.  The  court  said:  **If  the  father  has  abandoned  his 
child  he  has  lost  all  control  over  its  religious  as  well  as  temporal  welfare.'*  To  the  same 
-effect  is  Com,  v.  Oilke«oiu  Alleghany  District  Court,  1  Phila.  194,  where  the  father  and 
mother  transferred  the  custody  of  a  daughter,  nine  years  old,  to  her  uncle  and  aunt,  by  a 
written  contract,  and  the  father  acquiesced  in  the  arrangement  for  six  years,  the  mother 
having  died.    This  was  affirmed  by  the  Supreme  Court. 

In  Oardenhire  v.  Hindtt,  1  Head,  402,  a  girt,  eight  years  old  and  frail  in  health,  bad  been 
raised  principally  by  the  grandmother.  The  father  had  no  wife  or  home,  and  his  means 
were  limited.  The  grandmother  had  ample  means,  and  was  willing  to  defray  the  child's 
•expenses.    The  custody  was  awarded  to  the  grandmother. 

In  Drumb  v.  Keen^  47  Iowa,  435,  the  father,  on  the  death  of  the  mother,  sent  the  son, 
at  the  age  of  three  years,  to  the  mother's  parents,  in  conformity  with  her  request,  **  to 
raise,"  and  they  had  it  some  three  years,  and  a  mutual  attachment  grew  up.  The  court 
said'  **  Conceding  this  offer  and  acceptance  to  have  the  force  and  effect  of  a  contract,  we 
are  clearly  of  the  opinion  it  does  not  import  that  the  plaintiff  thereby  deprived  himself 
of  the  right  to  the  care  and  custody  of  his  child  for  any  length  of  time.  It  may  be  ad- 
mitted such  a  contract  may  be  made,  but  certainly  it  should  be  clear,  definite,  and  cer- 
tain." But  the  father*8  application  was  denied  on  account  of  the  father's  lack  of  means, 
and  of  a  suitable  home,  with  leave  to  make  another  application. 

Mr.  Schouler  says  (Dom .  Rel.  343) :  *'  The  general  doctrine  appears  to  us, on  the  whole, 
to  be  this:  Tliat  public  policy  is  against  the  permanent  transfer  of  the  natural  rights  of 
a  parent;  and  that  such  contracts  are  not  to  be  specifically  enforced,  except"  in  the 
cases  of  master  and  apprentice  and  legal  adoption.  **  American  courts  hold  fast  never- 
theless to  the  true  interests  and  welfare  of  the  child."  This  we  think  a  correct  state- 
ment. 

See  generally  Bentlyv.  Terry,  59  Ga.  866;  s.  o.,  27  Am.  Rep.  899;  dark  ▼.  Bayer^St 
Ohio  5t.  899;  s.c.,  iM)  Am.  Rep.  693*,  Moore  v.  C/irtetton,  66  Miss.  406;  8.  c,  81  Am. 
Bep.  875. 
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Water  and  vHiter-caurfe — riparian  owner* n  right  to  ice  in  navigable  river  — 

judicial  notice  —  statute. 

Courts  take  judicial  notice  of  the  navigability  of  large  rivers. 

A  riparian  owner  ou  a  navigable  stream  has  no  superior  right  to  the  ice  formed 

in  it  opposite  his  land,  but  it  belongs  to  tlie  first  appropriator.* 
A  riparian  owner  on  a  navigable  river  owns  only  to  the  bank,  and  his  own«r- 

phip  is  not  extended  to  the  center  by  a  statute  declaring  the    river  nou- 

navigable. 


^  See  note,  88  Am.  Rep.  S55. 
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ACTION  for  injunction  to  restrain  catting  ice.     The  defendant 
had  judgment  below. 

John  K.  Cravens,  for  plaintiff  in  error. 
Leland  </.  Webb,  for  defendants  in  error. 

Bbeweb,  J.  This  is  a  petition  for  an  injunction.  A  demurrer 
thereto  was  sustained  in  the  District  Court  and  the  plaintiffs  bring 
the  case  here  for  reyiew.  The  petition  alleges  substantially  that  on 
the  20th  of  January,  1880,  one  Matthias  Splitlog  was  the  owner 
and  had  the  exclusive  possession  of  a  tract  of  land  in  the  neighbor- 
hood of  Kansas  City  and  Wyandotte,  and  bordering  on  the  Kansas 
river  and  extending  to  the  middle  of  the  channel ;  that  he  then 
leased  said  tract  to  these  plaintiffs  for  ten  years  and  placed  them  in 
the  same  exclusive  possession ;  that  these  plaintiffs  are  ice  deal- 
ers, engaged  in  gathering  ice,  and  that  they  have  erected  ice-houses 
on  the  banks  of  the  Kansas  river,  and  in  close  proximity  to  this 
tract  of  land,  for  the  storage  and  preservation  of  ice  in  great  quan- 
tities; that  merchantable  ice  is  a  commodity  of  great  value,  and 
the  value  thereof  greatly  enhanced  tis  it  can  be  gathered  in  close 
proximity  to  the  market;  that  the  cities  of  Kansas  City  and  Wyan- 
dotte furnish  a  good  market  for  the  sale  of  ice  to  consumers  as 
well  as  for  export  trade  ;  and  that  merchantable  ice  of  superior 
quality  formed  upon  the  surface  of  said  Kansas  river  within 
the  limits  of  said  premises,  which  adhered  to  the  banks  of  the 
stream  and  extended  therefrom  to  the  center  of  the  cliannel.  The 
petition  contained  further  allegations  that  the  defendants  were  en- 
tering the  premises  and  removing  the  ice,  and  other  facts  showing 
that  the  plaintiffs  were  entitled  to  an  injunction  if  they  were  the 
owners  of  the  ice,  or  if  tliey  had  sucli  an  interest  therein  that  they 
could  prevent  any  removal  of  it. 

The  question  then  is  fairly  presented  as  to  the  extent  of  the  in- 
terest which  a  riparian  owner  has  in  ice  formed  adjacent  to  his 
property.  The  petition  alleges  ownership  and  possession  to  the 
center  of  the  channel;  but  the  defendants  insist  that  tliis  allega- 
tion must  be  disregarded  because  the  Kansas  is  a  navigable  stream, 
and  that  the  owner  of  tlie  adjacent  soil  in  such  case  only  owns  to 
the  bank  and  not  to  the  center  of  the  stream  ;  that  this  court  is 
bound  to  take  judicial  notice   of  such  fact  —  the  official  records 
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of  United  States  surveys  showing  that  the  stream  was  meandered 
and  its  navigability  being  also  indicated  by  early  Kansas  legislation 
and  its  actual  navigation  a  fact  of  early  Kansas  history.  We  think 
the  claim  of  the  defendants  is  correct  —  that  the  court  is  bound  to 
takejudicialnoticeof  the  navigability  of  the  streani.  Limits  of  judi- 
cial knowledge  are  perhaps  not  strictly  defined  Greenleaf  in  his  work 
on  Evidence,  vol.  1,  §  6,  sums  it  up  in  these  words:  "  In  fine,  courts 
will  generally  take  notice  of  whatever  ought  to  be  generally  known 
within  the  limits  of  their  jurisdiction. "  In  a  note  thereto  he  adds  : 
"  There  is  not  much  consistency  in  the  cases  and  possibly  this  may 
result  from  the  fact  that  different  judges  may  assume  that  what  is 
or  is  not  known  to  them,  is  or  is  not  geneniUy  known."  Returning 
to  the  cases  we  find  many  that  tend  with  more  or  less  directness 
to  sustain  the  conclusion  we  have  arrived  at.  A  reference  to  some 
may  not  be  inappropriate. 

In  the  R,  R,  Co,  v.  Jfoore,  16  Ind.  43,  in  a  suit  against  a  railroad 
company  for  damages,  it  was  proved  that  the  accident  happened  at 
a  certain  locality,  but  it  was  not  proved  that  such  locality  was 
within  the  limits  of  the  county,  and  the  court  took  judicial  notice 
of  the  limits  of  the  county  and  of  the  fact  that  such  place  proved 
was  within  its  limits.  See  also  R.  R,  Co.  v.  Case,  15  id.  42.  In  the 
Lake  Co.  v.  Yoiingy  40  N.  H.  420,  it  was  held  that  courts  take  no- 
tice of  the  civil  divisions  of  the  State,  such  as  counties  and  town- 
ships, and  of  its  great  geographical  features,  as  of  large  lakes, 
rivers  and  mountains.  In  Atwalcr  v.  Schenck,  9  Wis.  160,  it  was 
ruled  that  judicial  notice  would  be  taken '"of  the  government  sur- 
veys and  legal  subdivisions  of  public  lands.  In  Montgomery  v. 
Plankroad  Co.,  31  Ala.  76,  the  court  took  judicial  notice  that  no 
part  of  the  Tallapoosa  river  was  within  the  corporate  limits  of  the 
city  of  Montgomery.  See  also  Lewis  v.  Httrris.  31  id.  689.  In  The 
Peterlwffy  Blatchford's  Prize  Cases,  4C3,  it  was  held  that  the  court 
will  take  judicial  notice  of  the  situation  of  a  town  in  a  foreign 
country,  and  that  a  bar  exists  at  the  mouth  of  the  river  at  which 
it  lies,  which  vessels  of  the  draught  of  the  vessel  libelled  cannot 
cross.  In  Mossman  v.  Forrest,  27  Ind.  233,  it  was  ruled  that  courts 
will  take  judicial  notice  of  the  permanent  geographical  facts  and 
features  of  the  country.  See  also  R.  R.  Co.  v.  Stephem,  28  id.  429  ; 
Wright  v.  Hatokins,  28  Tex.  452.  In  Buchatma  v.  Whitham,  36 
Ind.  257,  it  was  held  that  the  court  will  take  judicial  notice  that  the 
lands  in  Ripley  county  were  surveyed  and  laid  out  by  an  act  of  Con- 
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grcss,  and  that  their  sides  were  east,  west,  north  and  south,  and 
that  there  can  be  no  such  description  of,  or  in  rehition  to,  a  con- 
gressional survey  of  them  iis  the  south-east  side  of  a  quarter-section. 
In  1  Greenl.  on  Ev.,  §  6,  the  author,  citing  several  cases,  says : 
*'The  courts  of  the  United  States  moreover  take  judicial  notice  of 
the  ports  and  waters  of  the  United  States  in  wJiich  the  tide  ebbs 
and  flows."  And  further,  the  exact  question  in  this  case  came  be- 
fore the  supreme  Court  of  Indiana  in  Neaderhouser  v.  State,  28 
Ind.  257,  and  tliere  the  court,  after  a  full  consideration,  held  that 
courts  will  take  judicial  notice  of  the  navigability  of  streams,  at 
least  so  far  as  the  great  rivers  are  concerned.  See  also  McManus 
V.  Oannicliael,  3  Iowa,  1.  Indeed  it  would  seem  absurd  to  require 
evidence  as  to  that  which  every  man  of  common  information  must 
know.  To  attempt  to  prove  that  the  Mississippi  or  the  Missouri  is 
a  navigable  stream  would  seem  an  insult  to  the  intelligence  of  the 
court.  The  presumption  of  general  knowledge  weakens  as  we  pass 
to  smaller  and  less  known  streams  ;  and  yet  within  the  limits  of 
any  State  the  navigability  of  its  largest  rivers  ought  to  be  generally 
known,  and  the  courts  may  properly  assume  it  to  be  a  matter  of 
general  knowledge  and  tiike  judicial  notice  thereof  ;  and  in  taking 
judicial  notice  we  know  that  the  Kansas  is  the  largest  river,  wholly 
within  the  limits  of  the  State;  that  it  has  been  recognized  as  the 
prominent  geographical  feature  dividing  the  State  into  northern 
and  southern  Kansas;  that  in  early  territorial  history  it  was  in  fact 
navigated,  a  few  steamboats  going  up  and  down  its  waters;  and  that 
its  volume  of  water  is  such  that  in  its  natural  condition  it  is  capa 
ble  of  being  used  for  purposes  of  navigation,  and  so  coming 
within  the  recognized  definition  in  this  country  of  a  navigable 
stream.  The  MontellOy  20  Wall.  430;  Booming  Co,  v.  Speedily,  31 
Mich.  336.  We  know  that  the  lines  of  tlie  United  States  surveys 
do  not  cross  the  cliannel  but  that  the  stream  was  meandered.  Les- 
ter's Land  Laws,  p.  714.  We  find  among  the  temtorial 
statutes  (Tjaws  of  1857,  pp.  166-7),  two  charters  of  navigation 
companies  incorporated  to  engage  in  the  business  of  navigating  the 
Kansas.  It  is  true  in  1804  (Laws  1804,  p.  180),  an  act  was  passed 
by  tlie  State  legislature  declaring  the  Kansas  and  certain  other 
rivera  not  navigable;  but  the  plain  implication  of  the  act  is  that 
the  streams  had  theretofore  been  considered  navigable,  and  its  i)ur- 
pose  was  to  sanction  the  bridging  and  damming  of  such  streams.  It 
certainly  was  not  tlie  purpose,  and  the  act  had  not  the  effect,  to 
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enlarge  the  title  of  the  riparian  owners  or  to  recognize  them  as  pos- 
sessed of  higher  rights  than  heretofore.  Indeed  where  title  is 
once  vested,  a  mere  change  in  the  condition  or  character  of  the  cur- 
rent or  the  uses  to  which  the  stream  is  put  will  not  transfer  any 
title.  People  v.  Tibbat^y  19  N.  Y.  527;  Wheeler  v.  Spinola,  54  id. 
377.  It  was  an  assertion  of  State  control  over  a  stream  wholly 
within  its  territorial  limits;  a  control  which  notwithstanding  the 
general  supremacy  of  the  Federal  government  over  navigable  streams^ 
was  asserted  to  exist  in  the  State  in  the  cose  of  Neaderhouser  v.  State, 
28  Ind.,  supra,  as  well  as  in  many  other  authorities.  So  that  for  all  the 
purposes  of  this  case  and  any  question  in  it  we  may  assume  that  the 
Kansas  is,  at  the  point  in  controversy,  a  navigable  stream.  The  stream 
having  been  meandered  the  lines  of  the  surveys  are  bounded  by  the 
bank;  the  patents  from  the  United  States  passed  title  only  to  the 
bank;  Splitlog,  as  riparian  owner,  owned  only  to  the  bank.  The 
title  to  the  bed  of  the  stream  is  in  the  State.  Stevens  v.  It.  R.  Co., 
34  N.  J.  532;  8.  c,  3  Am.  Rep.  269;  Pollard's  Lessee  v.  Hagan,S 
How.  212.  It  is  true,  a  distinction  was  recognized  in  England,  and 
that  streams  were  considered  navigable  only  in  so  far  as  they  par- 
took of  the  sea,  and  to  the  extent  that  their  waters  were  affected 
by  the  ebb  and  flow  of  the  tide,  and  only  so  far  was  the  title  of  the 
riparian  owner  limited  to  the  bank;  above  such  point,  even  although 
the  streiim  was  large  enough  to  be  used,  and  in  fact  was  used  for 
purposes  of  navigation,  the  riparian  owner  owned  the  soil  ad  medium 
filnin  aqum.  So  that  really  three  distinct  characters  of  streams 
were  recognized:  First,  those  smaller  streams  which  could  not  be 
used  for  any  purpose  of  navigation,  in  which  the  title  to  the  soil 
was  in  the  riparian  owner  and  along  which  the  public  had  no  rights 
of  highway  or  otherwise;  an  intermediate  class  in  which  the  ripar- 
ian owner  owned  to  the  middle  of  the  channel,  but  along  whose 
stream  the  i)ublic  had  all  the  rights  of  a  highway;  and  third,  that 
which  was  called  technically  the  navigable  streams,  where  the  title 
to  the  bed  of  the  stream  was  in  the  sovereign  and  all  rights  were 
in  the  public.  The  same  doctrine  of  riparian  ownership  to  the  cen- 
ter of  the  stream  in  all  rivers  unaffected  bv  the  ebb  and  flow  of  the 
tide  is  recognized  in  some  States  of  the  Union;  but  the  better  and 
more  generally  accepted  rule  in  this  country  is,  to  apply  the  term 
**  navigable"  to  all  the  streams  which  are  in  fact  navigable;  and  in 
such  case  to  limit  the  title  of  the  riparian  owner  to  the  bank  of  the 
Htream.     Especially  is  this  true  in  the  States  where  the  lands  have 
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been  surveyed  and  patented  under  the  Federal  law.  See  the  follow- 
ing  authorities:  R.  R.  Co.  v.  Schurmeir,  7  Wall.  272;  McManus  v. 
Carmichaely  3  Iowa,  1  ;  Haight  v.  Keokuk,  4  id.  199 ;  Tomlin  v. 
R.  R.  Co.,  32  id.  106;  Flanagan  v.  CUy  of  Philadelphia,  42  Penn. 
St.  219;  fJridge  Co.  v.  Kirke,  46  id.  112;  People  y.  Tibbets,  19  N.  Y. 
523;  People  v.  Canal  Appraisers,  33  id.  461.  These  conclusions  seem 
to  compel  an  affirmance  of  the  judgment  of  the  District  Court ;  for 
whatever  might  be  the  case  where  a  riparian  owner  owns  to  the 
center  of  the  channel,  and  whatever  ownership  and  control  he  may 
have  over  the  ice  which  forms  upon  the  stream  upon  his  premisea 
(and  as  to  the  extent  of  his  rights  see  the  following  authorities: 
State  V.  Pottmeyer,  33  Ind.  402;  5  Am.  Rep.  224;  Mill  River  Co. 
V.  Smith,  34  Conn.  462 ;  Marshall  v.  Peters,  12  How.  Pr.  218 ; 
Myer  v.  Whiitaker,  55  id.  356;  Higgi^is  v.  Kusterer,  41  Mich.  318; 
s.  c,  32  Am.  Rep.  160;  PeopWs  Ice  Co.  v.  Excelsior,  44  Mich.  229; 
s.  c,  38  Am.  Rep.  246  ;  Paine  v.  Wood,  108  Mass.  173  ;  Cage  v. 
Steinhrau!<s,  131  Mass.  222  ;  Washington  Ice  Co.  v.  Shortall,  101 
111.  46),  it  would  seem  that  where  there  is  no  ownership  of  the 
subjacent  soil,  a  riparian  owner  has  no  title  to  the  ice.  The 
title  to  the  soil  being  in  the  State  and  the  stream  being  a  public 
highway,  obviously  the  ownership  of  the  ice  would  rest  in  the 
general  public  or  in  the  State  as  the  representative  of  that 
public.  The  riparian  proprietor  would  have  no  more  title  to  the 
ice  than  he  would  to  the  fish.  It  is  simply  this,  that  his  land 
joins  the  land  of  the  State.  The  fact  that  it  so  joins  gives  him 
no  title  to  that  land  or  to  any  thing  formed  or  grown  upon  it,  any 
more  than  it  does  to  any  thing  formed  or  grown  or  found  upon  the 
land  of  any  individual  neighbor.  Undoubtedly,  in  view  of  the  im- 
portance that  ice  is  rapidly  assuming  as  a  merchantable  commodity, 
it  would  be  wise  for  the  State  to  legislate  in  reference  to  the  ice 
product  of  the  navigable  streams;  but  until  such  legislation  is  had  it 
would  seem  that  the  one  who  first  appropriates  and  secures  the  ice 
which  is  formed  is  entitled  to  it,  and  on  the  same  principle  that  he 
who  catches  a  fish  in  one  of  those  rivers  owns  it.  Hickey  v.  Haz- 
ard, 3  Mo.  App.  480  ;  Cage  v.  Steinkrauss,  supra,  and  Rowell  v. 
DoyU,  Mass.  Sup.  Ct.,  25  Alb.  L.  J.  23. 

There  being  no  other  questions  in  the  case,  the  judgment  of  the 
District  Court  will  be  affirmed. 

Judgment  afirmed. 

All  the  justices.concurring. 
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(86  Eans.  001.) 
NegcHabU  instrument  — ftetUious  payee  — fraud. 

Where  one  is  induced  by  tlie  false  and  fraudulent  representations  of  another  to 
draw  a  bill  to  the  order  of  a  third  person,  known  to  the  drawer,  and  present 
to  his  mind  at  the  time  as  the  payee,  a  bona  fide  transferee  cannot  recover 
without  the  genuine  indorsement  of  such  payee,  although  the  payee  was 
ignorant  of  the  transaction. 

Where  one  is  induced  by  false  and  fraudulent  representations  to  draw  a  bill  to 
the  order  of  a  fictitious  person,  supposing  him  to  be  real,  and  deliTers  the 
bill  with  the  instructions  to  deliver  it  to  the  payee  on  reoeiying  a  mortgage 
security,  and  the  fraudulent  receiver  negotiates  the  bill  to  an  innocent  pur- 
chaser, the  drawer  is  liable. 

ACTION  on  drafts.     The  opinion  states  the  case.     The  defendant 
had  judgment  below. 

Slxi^a  &  Haiton,  for  plaintiffs  in  error. 

R.  J.  Brogholthaus,  W,  J,  Patterson  and  John  Hutchings,  for 

defendant  in  error. 

HoRTON,  C.  J.  Upon  the  record  of  this  case  two  different 
questions  are  presented  for  our  decision.  The  first  is,  whether  a 
draft  or  bill  of  exchange  payable  to  a  real  person  known  at  the  time 
to  exist,  and  present  to  the  mind  of  the  drawer  when  he  made  it, 
as  the  party  to  whose  order  it  is  to  be  paid,  must  bear  the  genuine 
indorsement  of  such  payee  in  order  that  a  botia  fide  indorsee  may 
recover  thereon,  when  such  bill  has  been  drawn  without  the 
knowledge  or  consent  of  the  person  named  therein  as  payee,  through 
the  false  representations  of  a  party  forging  the  indoraement,  who 
obtains  it  from  the  drawer  by  fraud  and  without  consideration  ? 
Second,  if  a  drawer  be  induced  by  the  fraudulent  representations  of 
a  party  seeking  to  defraud  him,  to  make  a  draft  or  bill  of  exchange 
payable  to  a  fictitious  person,  not  knowing  the  payee  to  be  fictitious 
when  he  makes  the  bill,  and  intending  that  such  bill  shall  be  pay- 
able to  a  real  person,  may  the  bofm  fide  holder  thereof  recover  on 
it  against  a  drawer  as  upon  a  bill  payable  to  a  fictitious  payee  ? 

The  first  inquiry  arises  upon  the  findings  of  the  trial  court  in 
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relation  to  the  bill  payable  to  the  order  of  Michael  A.  Becker.  It 
appears  that  he  was  a  former  resident  of  Kingman  county,  and 
therefore  a  person  i7i  ease  ;  that  his  name  was  forged  to  an  application 
transmitted  to  Watkins  by  G.  R  McLain  without  the  knowledge  or 
consent  of  Becker,  asking  for  a  loan  of  money  upon  premises  pur- 
porting to  be  situated  in  Kingman  county.  It  further  appears  that 
the  defendant  accepted  the  application  transmitted  by  McLain,  be- 
lieving it  to  be  genuine,  and  undertook  to  loan  thereon  the  sum  of 
$400,  less  commissions,  and  sent  McLain  a  bank  note  and  mortgage 
tpgether  with  the  draft ;  that  McLain  forged  the  name  of  Becker 
upon  the  draft,  indorsed  thereon  his  own  name,  and  negotiated  the 
same,  and  received  from  the  plaintiffs  the  money  therefor.  The 
plaintiffs  received  the  draft  in  the  usual  course  of  trade,  and  paid 
full  value.  It  is  argued  by  counsel  for  plaintiffs,  that  as  to  this 
draft  Becker  is  to  be  deemed  a  fictitious  person,  because  he  had  no 
knowledge  of  the  draft,  and  no  interest  or  concern  in  it.  We  do 
not  think  the  x)osition  sound.  The  statute  prescribes  that  to  make 
a  bill  of  exchange  drawn  payable  to  order  negotiable,  it  must  con- 
tain the  indorsement  of  the  person  therein  named  as  the  payee. 
(Comp.  Laws  1879,  ch.  14,  §  1.)  And  we  suppose  that  counsel  for 
defendant  will  concede,  as  a  general  rule,  that  the  plaintiffs  could 
not  recover  as  the  indorsees  of  the  note  without  proving  the  indorse- 
ment of  the  payee.  Now  while  the  authorities  hold  that  when  the 
drawer  or  maker  of  a  bill  of  exchange  knows  that  the  payee  is 
a  fictitious  person  at  the  time  he  makes  the  draft,  a  bona  fide 
holder  may  recover  on  it  against  him  as  upon  a  bill  payable  to 
bearer  ;  and  while  some  of  the  authorities  hold  that  it  will  be  no 
defense  against  a  bona  fide  holder  for  the  maker  or  drawer  to  set  up 
that  he  did  not  know  the  jiayee  to  be  fictitious,  yet  none  of  these 
authorities  sustain  the  doctrine  tliat  if  the  payee  be  a  real  person, 
and  such  person  was  present  to  the  mind  of  the  maker  or  drawer, 
when  he  made  the  draft,  as  the  party  to  whose  order  it  is  to  be  paid, 
a  recovery  can  be  had  thereon  without  the  genuine  indorsement  of 
the  payee,  upon  the  mere  indorsement  of  the  party  who  induced  the 
drawer  to  make  the  bill  by  fraudulent  representations.  Nor  can 
such  bill  be  considered  as  one  running  to  a  fictitious  payee,  and  as 
if  drawn  payable  to  bearer.  If  the  principle  contended  for  by 
counsel  be  adopted,  it  would  be  wholly  immaterial  whether  the  in- 
dorsement is  genuine  or  not,  so  far  as  to  give  to  the  instrument  the 
character  of  negotiable  paper,  when  the  indorser  himself  is  not 
Vol.  XL  —  48 
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actually  sued.  For  it  would  always  be  open  to  the  dilemma,  if  he 
is  a  party,  it  is  a  genuine  indorsement ;  if  he  is  not,  he  is  a  fictitious 
payee  and  no  indorsement  is  necessary.  Da)va  y.  Undenooody  19 
Pick.  99 ;  Rogers  v.  Ware^  2  Neb.  29.  In  our  opinion,  the  indorse- 
ment on  the  draft  to  Becker  is  a  clear  forgery,  and  the  holders, 
however  innocent,  cannot  recover  from  the  drawer. 

The  second  inquiry  presents  more  difficulty.  No  such  persons  as 
Henry  Greer  or  Geo.  W.  Cobb,  tha  payees  mentioned  in  two  of  the 
drafts,  resided  in  Kingman  county,  or  owned  land  as  purported  by 
the  applications  transmitted  by  McLiain.  These  payees  are  ficti- 
tious. The  finding  upon  this  matter  is,  that  these  applications 
(for  loans)  are  wholly  false  and  fraudulent,  and  were  manufactured 
by  McLain  with  the  design  and  for  the  purpose  of  obtaining  money 
thereon  fraudulently.  In  the  draft  to  Becker,  a  real  person  was  in- 
serted as  payee  at  the  instance  of  McLain  ;  but  in  the  drafts  to 
Greer  and  Cobb,  fictitious  names  were  transmitted  by  McLain,  and 
such  names  adopted  by  the  drawer  from  the  applications  so  received 
by  him  from  McLain ;  and  these  drafts  therefore  are  not  payable 
to  persons  in  esse.  Although  the  defendant  made  the  bills  in  igno- 
rance of  the  fact  that  these  parties  named  as  payees  had  no  existence, 
yet  taking  all  the  circumstances  of  the  transaction  together,  we 
think  the  drafts  to  Greer  and  Cobb  are  controlled  by  the  line  of 
decisions  respecting  bills  and  notes  made  payable  to  fictitious  payees. 
Dan.  on  Ncg.  Inst.  §  139,  says :  *^  In  the  case  of  a  note  payable 
to  a  fictitious  person,  it  appears  to  be  well  settled  that  any  boiia 
fide  holder  may  recover  on  it  against  the  maker  as  upon  a  note  paya- 
ble to  bearer.  It  will  be  no  defense  against  such  bona  fide  holder 
for  the  maker  to  set  up  that  he  did  not  know  the  payee  to  be 
fictitious.  By  making  it  payable  to  such  person  he  avers  his  exist- 
ence, and  he  is  estopped,  as  against  the  holder  ignorant  of  the 
contrary,  to  assert  the  fiction." 

The  authority  to  sustain  the  rule  announced,  is  Lane  v.  Krekh, 
22  Iowa,  399.  This  authority,  so  &r  as  the  actual  points  necessary 
to  have  been  decided  in  that  case,  hardly  goes  so  far  as  the  text  of 
the  author,  because  the  note  in  that  action  was  made  payable  to 
bearer,  and  Dillon",  J.,  remarks  at  the  commencement  of  the 
opinion,  ''That  this  fact  relieves  the  case  of  some  difficulties 
that  would  arise  were  it  payable  to  the  person  named,  or  order.'* 
Yet  that  learned  judge,  in  the  opinion,  presents  a  strong  argument 
in  support  of  the  proposition  stated  by  Daniel.     He  says  : 
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''Upon  reason  and  principle  we  are  clear  that,  if  the  plaintiff  is 
a  bona  fide  holder  for  yalne  and  without  notice,  the  fact  that  the 
note  is  made  payable  to  a  fictitious  person,  is  no  defense.  In  such 
case,  the  defendant  would  be  estopped,  as  against  the  plaintiff,  from 
setting  up  the  fact  It  was  the  defendant  who  made  the  note.  By 
making  it  payable,  as  he  did,  he  aflQrmed  the  existence  of  such  a 
person  as  the  payee  therein  named  ;  and  he  should  not,  against  a 
person  ignorant  of  that  fact  —  one  who  may  reasonably  be  presumed 
to  have  acted  upon  the  faith  of  the  fact  thus  represented  —  be  al- 
lowed to  assert  the  contrary.  This  principle  of  estoppel  in  pais 
has  a  very  extended  and  just  application  in  the  law  of  bills  and 
notes,  the  doctrines  of  which  are  designed  to  give  credit  and  circu- 
lation to  negotiable  paper,  and  to  that  end  throw  its  protection 
.around  the  honest  and  fair  holders  thereof.  In  respect  to  such  a 
holder,  the  maker  is  bound  to  know  that  the  payee  is  a  real  person, 
or  thereafter  hold  his  peace." 

In  the  case  of  Phillips  v.  ImThurn,  114  Eng.  C.  L.  694,  the  de- 
fense was  that  the  payee  was  a  fictitious  person,  in  ignorance  of 
which  fact  the  drawer  drew  the  bill.  It  was  decided  by  the  court 
that  since  the  drawer  would  be  estopped  to  set  up  the  fact  that  the 
payee  was  a  fictitious  name,  the  like  estoppel  would  apply  to  an  ac- 
ceptor for  the  honor  of  the  bill.  In  Forbes  v.  Bpsy,  21  Ohio  St. 
474,  the  defendants  drew  upon  their  coiTespondents  in  New  York 
city  in  favor  of  Cochran,  Holmes  &  Co.,  and  by  them  indorsed  to 
Charles  Clark  (a  fictitious  name  assumed  by  one  William  Mara), 
and  in  that  name  indorsed  in  blank.  Forbes  &  King  became  the 
bona  fide  holders  of  the  draft.  It  was  presented,  payment  refused 
by  previous  directions  of  the  defendants,  protested,  and  due  notice 
given  to  the  defendants.  Mr.  Justice  McIlyaine,  speaking  for 
the  court,  says  that  the  defendants  were  estopped  from  denying 
plaintiff's  title.  In  Chalmers'  late  Digest  of  the  Laws  of  Bills  of 
Exchange,  p.  144,  the  law  is  thus  stated :  '^B.,  at  the  request  of 
X.,  makes  a  note  payable  to  C.'s  order.  C.  is  a  fictitious  person, 
but  B.  does  not  know  this.  X.  indorses  the  note  in  C.'s  name,  and 
it  is  negotiated  to  D.,  a  bona  fide  holder  for  value,  without  notice. 
D.  can  sue  B.  Cooper  v.  Meyer  (1830),  10  B.  &  C.  468  ;  Beenian 
V.  Duck  (1843),  11  M.  &  W.  251 ;  SchuUz  v.  Astley  (1836),  2  Bing. 
(N.  C.)  644." 

Passing  from  these  cases,  and  the  authorities  therein  cited,  to 
the  reasons  for  these  two  drafts  being  held  as  payable  to  fictitious 
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payees,  we  add,  that  of  coucae  if  Watkins  had  uot  intended  that 
such  payees  should  become  parties  to  the  transaction,  or  in  other 
vrords,  liad  knowledge  of  their  non-existence,  there  could  be  no 
question  as  to  error  in  the  judgment  of  the  court  below.  1  Pars,  on 
Bills,  32,  560,  691,  592,  and  notes ;  2  id.  40,  50 ;  Story  on  Bills,  §§ 
56,  200  ;  4  E.  J).  Smith,  83.  Ought  the  defendant,  who  made  the 
bills  in  ignorance  of  the  fact  that  the  persons  named  as  payees  are 
fictitious,  and  thus  parted  with  them  to  a  correspondent,  to  be  per- 
mitted to  aver  and  prove  this  as  against  the  innocent  holders  for 
value  ?  Either  plaintifEs  or  defendant  must  lose  in  this  transaction. 
Watkins  transmitted  these  drafts  to  his  correspondent  McLain,  and 
McLain  was  thereby  enabled  to  fraudulently  put  them  in  circulation. 
If  the  payees  had  been  known  to  defendant  as  fictitious,  they  could 
have  been  treated  by  McLain  as  well  as  the  plaintiffs,  as  bills  pay- 
able to  bearer.  Now  when  a  drawer  issues  a  bill  to  a  fictitious 
payee,  although  ignorant  of  that  fact  at  the  time,  and  parts  with 
the  posseBsion  thereof,  ou^t  he  in  fairness  and  justice  to  be  al- 
lowed to  say  that  such  bill  is  void  ?  ''  Where  one  of  two  innocent 
parties  must  suffer  from  the  wrongful  or  tortious  acts  of  a  third 
party,  tlie  law  casts  the  burden  or  loss  upon  him  by  whose  act, 
omission  or  negligence  such  third  party  was  enabled  to  commit  the 
wrong  which  occasions  the  loss."  Bank  v.  B.  B.  Co.,  20Kans*  520. 
While  the  finding  is,  that  the  defendant  Wiis  not  negligent  in 
making  and  sending  these  drafts,  and  that  McLain  was  not  the 
agent  of  the  defendant  in  these  transactions,  it  fully  appears  from 
the  other  findings  that  the  drafts  were  sent  to  McLain,  and  that 
only  for  the  act  and  conduct  of  the  defendant,  induced  by  the 
wrongful  acts  of  McLain,  these  bills  would  not  have  been  issued 
and  sent  forth  as  commercial  pax)er.  To  some  extent,  it  must  be 
conceded,  defendant,  by  his  conduct  as  to  these  bills,  placed  him- 
self in  the  hands  of  his  correspondent.  For  instance,  if  Greer  and 
Cobb  had  been  in  existence,  and  McLain  had  passed  over  to  them 
these  drafts  without  taking  back  any  note  or  mortgage,  it  will  not 
be  questioned  that  after  Oreer  and  Cobb  had  indorsed  and  negoti- 
ated them  to  innocent  holders,  the  defendant  could  not  set  up 
the  fraud  of  these  parties  as  any  defense.  In  this  way,  if  such 
parties  were  insolvent,  tlie  defendant  would  have  been  also  abso- 
lutely defrauded  of  his  money.  So  we  think,  that  having  relied 
upon  the  applications  received  from  McLain  for  the  names  of  the 
payees  in  the  drafts  issued  by  him,  and  two  of  ihe  payees  being 
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fictitious,  and  then  having  transmitted  these  drafts  to  McLain, 
and  thus  given  him  the  opportunity  to  put  them  in  circulation, 
the  defendant  is  not  now  in  a  condition  to  claim  that  the  drafts 
are  void,  and  to  set  up  as  a  defense  that  he  did  not  know  such 
payees  to  be  fictitious.  He  acted  upon  the  information  derived 
from  McLain  ;  he  is  bound  by  McLain's  knowledge,  and  must  be 
conclusively  presumed,  as  against  the  innocent  holders  for  value, 
to  have  known  that  these  two  drafts  are  payable  to  fictitious  payees. 
He  can  no  more  set  up  the  fraud  of  McLain  as  to  these  two  drafts, 
than  he  can  the  fraud  of  Gi^er  and  Cobb,  had  there  been  such 
persons  actually  existing  in  Kingman  county,  and  they  had  ob- 
tained these  drafts  from  McLain  without  complying  with  the  re- 
quest of  the  drawer  as  to  the  execution  of  the  notes  and  mortgages, 
and  then  indorsed  and  negotiated  them  to  innocent  holders. 

Counsel  for  defendant  refer  to  cases  making  the  indorsement  by 
McLain  upon  the  bills  at  the  time  he  delivered  them  to  plaintiffs 
a  forgery.  Even  if  this  be  so,  we  do  not  think  it  prevents  the  re- 
covery by  plaintiffs,  because  the  principle  of  estoppel  in  pais  is  to  be 
applied  to  the  defendant,  and  as  between  the  plaintiffs  and  the 
defendant  these  drafts  are  to  be  treated  as  if  drawn  payable  to 
bearer.  The  case  will  be  remanded,  with  directions  for  the  court 
below  to  render  judgment  upon  the  findings  of  fact  for  plaintiffs 
upon  the  drafts  payable  to  Greer  and  Cobb,  and  judgment  for  the 
defendant  upon  the  draft  payable  to  Becker. 

All  the  justices  concurring. 
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State  v.  Jagksoit. 

/8Me.91.) 
Criminal  law  —  Mbery . 

Bribery  or  attempt  at  bribery  of  an  elector  is  a  crime  at  common  law,  and  M 
is  an  offer  to  pay  him  money  for  giving  in  his  ballot. 

INDICTMENT  for  bribery.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below  on  demurrer. 

A.  P.  (?ot«2e2;  for  defendant. 

Henry  B.  Cleaves,  attorney-general,  and  J,  0,  Robinson,  county 
attorney,  for  State. 

LiBBEY,  J.  This  is  an  indictment  against  the  defendant  for  un- 
lawfully and  willfully  attempting  to  influence  a  qualified  voter  to 
give  in  his  ballot  at  a  municipal  election,  in  the  city  of  Rockland, 
by  offering  and  paying  him  money  therefor. 

The  offense  charged  is  not  within  R  S.,  ch.  4,  §  67. 
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Is  bribery  at  a  municipal  election  a  misdemeanor  at  common  law 
in  this  State  P  It  is  claimed  by  the  learned  counsel  for  the  defend- 
ant, that  it  is  not  recognized  as  such  in  this  country.  We  think  it 
is.  It  was  an  offense  at  common  law  in  England.  1  Bussell  on 
Crimes,  154 ;  Plympton^s  case,  2  Ld.  Baym.  1377  ;  Rex  v.  Pitt^  3 
BuiT.  1336. 

The  common  law  of  England  upon  the  subject  of  bribery,  fraud 
and  corruption  at  elections,  is  generally  adopted  as  the  common  law 
in  this  country,  Comw,  v.  Silsbee,  9  Mass.  417  ;  Comm.  v.  Hozey, 
16  id.  385  ;  1  Bish.  Grim.  Law,  355  ;  Walsh  v.  PeopU,  65  111.  58  j 
8.  a,  16  Am.  Rep.  569  ;  State  v.  Pardy,  36  Wis.  224;  s.  c,  17 
Am.  Rep.  486  ;  State  v.  Colliery  72  Mo.  13  ;  People  v.  Thornton^ 
26  Hun,  555  ;  Com.  v.  McHale,  97  Penn.  St.  397;  s.  c,  39  Am. 
Bep.  808. 

Bishop  in  his  work  on  Criminal  Law,  vol.  1,  §  922,  says  :  '^  We 
see  it  to  be  of  the  highest  importance  that  persons  be  elected  to  carry 
on  the  government  in  its  yarious  departments,  and  that  in  every 
case  a  suitable  choice  be  made.  Therefore  any  act  tending  to  de- 
.  feat  these  objects,  as  forcibly  or  unlawfully  preventing  an  election 
being  held,  bribing  or  corruptly  influencing  an  elector,  casting  more 
than  one  vote,  is  punishable  under  the  criminal  common  law.^' 

Paxsok,  J.,  in  the  opinion  of  the  court  in  Com,  v.  McHale,  supra, 
says  :  '^  We  are  of  opinion  that  all  such  crimes  as  especially  affect 
public  society  are  indictable  at  common  law.  The  test  is  not 
whether  precedents  can  be  found  in  the  books,  but  whether  they 
affect  the  public  policy  or  economy.  It  needs  no  argument  to  show 
that  the  acts  charged  in  these  indictments  are  of  this  character. 
They  are  not  only  offenses  which  affect  public  society,  but  they 
affect  it  in  the  gravest  manner.  An  offense  against  the  froedom 
and  purity  of  the  election  is  a  crime  against  the  nation.  It  strikes 
at  the  foundation  of  republican  institutions.  Its  tendency  is  to 
prevent  the  expression  of  the  will  of  the  people  in  the  choice  of 
rulers,  and  to  weaken  the  public  confidence  in  elections.  When  this 
confidence  is  once  destroyed,  the  end  of  popular  government  is  not 
distant.  Surely  if  a  woman's  tongue  can  so  far  affect  the  good  of 
society  as  to  demand  her  punishment  as  a  common  scold,  the 
offense  which  involves  the  right  of  a  free  people  to  choose  their  own 
rulers  in  the  manner  pointed  out  by  law  is  not  beneath  the  dignity 
of  the  common  law,  nor  beyond  its  power  to  punish.  The  one  is 
an  annoyance  to  a  small  portion  of  the  body  politic,  the  other  shakes 
the  social  fabric  to  its  foundations." 
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We  have  no  doubt  that  bribery  at  a  manicipal  election  is  a  mis- 
demeanor punishable  by  the  common  law  of  this  State. 

An  attempt  to  bribe  or  corruptly  influence  the  elector,  although 
not  accomplished,  will  subject  the  offender  to  an  indictment.  State 
y.  Atties,  64  Me.  386. 

Bat  admitting  that  attempting  to  bribe  an  elector  at  a  municipal 
election  is  an  offense  at  common  law,  it  is  claimed  by  the  counsel 
for  the  defendant  that  the  indictment  in  this  case  does  not  properly 
charge  such  offense. 

1.  It  is  claimed  that  willfully  and  unlawfully  attempting  to 
influence  an  elector  to  give  in  his  ballot,  by  offering  or  paying  him 
money  therefor,  is  not  criminal.  We  think  it  is.  What  the  law 
deems  criminal  and  seeks  to  pi'event  is  the  corrupting  of  the  elect- 
ive franchise.  Every  elector  not  only  has  the  right  to  vote  or  not 
to  vote,  according  to  his  own  judgment  of  duty,  but  he  has  an  inter-  f 

est  that  every  other  elector  shall  exercise  the  franchise  in  the  same 
manner,  without  being  influenced  by  the  corrupt  payment  of  money, 
or  other  unlawful  means.  If  the  elector  determines  that  under  all 
the  circumstances  it  is  not  his  duty  to  vote,  but  is  induced  to  cast 
his  ballot  in  the  election  by  the  corrupt  payment  of  money,  the 
ballot  does  not  represent  the  free  and  unbiased  act  of  the  elector, 
but  it  represents  the  money  paid  for  it ;  and  when  counted 
neutralizes  the  ballot  of  the  honest  voter.  When  such  corrupt 
influences  ai*e  used,  the  result  of  the  election  does  not  depend  upon 
the  lionest,  uncorrupted  judgment  of  the  electors,  but  upon  the 
amount  of  money  paid  to  corrupt  them.  It  is  an  offense  against  the 
people,  and  has  been  so  regarded  in  England  as  well  as  in  this 
country. 

Plympton's  case,  supra,  was  an  information  at  common  law,  for 
offering  an  elector  money  to  induce  him  to  cast  his  vote  for  mayor. 
The  statute  of  2  Geo.  2,ch.  24,  §  7,  declares  it  an  offense  for  any  elec- 
tor to  **  ask,  receive,  or  take  money  or  other  reward,  by  way  of  gift, 
loan,  or  other  device  ♦  ♦  ♦  to  give  his  vote,"  "  or  to  refuse  or 
forbear  to  give  his  vote  in  any  such  election,  and  any  person  who  by 
such  means  shall  corrupt  or  procure  any  elector  to  give  his  vote,  or 
to  forbear  to  give  his  vote  in  any  such  election,  shall  be  equally 
guilty  with  the  elector.  It  was  held  that  this  statute  was  merely 
an  affirmance  of  the  common  law,  and  did  not  take  away  the 
oommon-law  crime.     Rex  v.  Piit,  3  Burr.  1335. 

The  statute  of  5  and  6  Wm.  4,  ch.  76,  §  54,  in  regard  to  the  election 
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of  mayor,  or  of  a  councillor,  auditor  or  assessor  of  any  borough,  uses 
terms  similar  to  the  statute  of  2  Geo.  2. 

The  form  of  an  indictment  under  the  statute  of  Massachusetts, 
given  by  Train  and  Heard  (Precedents  of  Indictments,  185),  is  the 
same  upon  the  point  under  consideratioa,  as  the  indictment  in  this 
case. 

2.  It  is  further  objected  that  it  is  not  alleged  in  the  indictment 
that  a  legal  meeting  of  ward  one  in  Rockland  was  held  ;  nor  for 
what  city  one  alderman  and  three  councilmen  were  to  be  elected ; 
nor  that  Augustus  Montgomery  was  a  legal  voter  in  the  same  ward 
one  in  which  the  meeting  was  held.  But  on  a  careful  examination 
of  the  indictment,  we  think  the  allegations  sufficient  on  each  of 
these  points.  State  v.  Bailey,  21  Me.  62  ;  Stale  v.  Boyington,  56  id. 
512. 

Exceptions  overruled  ;  judgment  for  the  State, 

Appletok,  0.  J.,  Waltok,  Bakbows,  Dan^foeth  and  Petbes. 
JJ.,  concurred. 


Redlon  v.  Chitbchill. 

(73  Me.  146.) 
NegoiicMe  inHrument  —  toTien  binding  partnerthip. 

Where  one  partner  makes  his  own  note  to  his  own  order,  and  indorses  it  indU 
vidaallj,  and  in  the  firm  name,  to  an  innocent  parchaaer,  appropriating  the 
proceeds  to  his  own  ose,  the  firm  will  be  liable  thereon  to  the  holder.* 

• 

A  CTION  on  a  promissory  note.      The  opinion  states  the  case. 

Clarence  Hale,  for  Holman  S.  Melcher,  defendant 

Oeorge  W.  VerriU,  for  plaintiff. 

Appleton,  G.  J.     This  is  an  action  of  assumpsit  against  the 
defendants  as  indorsers  of  the  following  described  note  : 

•Bee  Sherwood  ▼.  9nafW  (46  Iowa,  486V,  26  Am.  Sep.  1A6 ;  MeOi,  and  Tradera*  Im.  Co. 

y.  Rieha/rdaon  (88  La.  Am.  1806),  80  Am.  Bep.  90. 
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''  PoKTLAND,  SepUniher  29,  1880. 
"•200.00. 

"  Four  months  after  date  I  promise  to  pay  to  the  order  of  myself 
two  hundred  dollars  at  any  bank  in  Portland.     Value  i^eceived. 
No.  2672.     Due  January  29. 

Georqe  L.  Ghubchill.'' 
Indorsed  on  the  back  of  the  note  is, 

"  George  L.  Churchill." 
"  Churchill  &  Melcher." 

The  note  not  being  paid  at  maturity  was  protested,  and  the  de- 
fendants were  seasonably  notified. 

The  defense  set  up  was,  that  Churchill  made  the  note  and  the 
indorsements  thereon,  and  obtained  the  money  on  the  note  for  his 
own  use,  and  without  the  knowledge  or  consent  of  his  partner. 

The  evidence  shows  that  the  plaintiff  purchased  the  note  before 
its  maturity  of  a  broker,  and  paid  for  tlie  same  in  good  faith,  and 
ignorant  of  any  facts  affecting  its  validity. 

The  general  rule,  as  laid  down  in  Collier  on  Partnership,  §  447, 
is,  "that  a  partnership  security,  negotiated  through  the  fraud  of 
one  of  the  partners,  is  nevertheless  binding  on  the  firm,  in  the 
hands  of  an  indorsee  for  a  valuable  consideration  without  notice 
of  the  fraud."  The  evidence  clearly  shows  the  plaintiff  to  be 
such  indorsee. 

The  remarks  of  Lord,  J.,  in  the  Atlas  National  Bank  v. 
Savery,  127  Mass.  75,  are  applicable  to  the  case  at  bar:  '^The  notes 
were  obtained  by  the  plaintiff  in  the  market,  with  no  evidence  that 
the  party  from  whom  they  were  obtained  was  not  a  bona  fide 
holder  of  them  for  value.  The  fact  that  the  i>arty  from  whom 
they  were  obtained  was  a  broker,  if  from  that  fact  it  is  to  be 
inferred  that  he  was  not  the  owner,  raises  no  presumption  that 
he  was  the  agent  of  Law  (hero  Churchill),  for  the  negotiation  of 
the  notes.  If  any  presumption  could  arise  from  that  fact  that  he 
was  the  agent  to  any  party  to  the  notes,  it  would  be  that  he  was 
the  agent  of  the  last  indorser  of  the  notes."  So  that  if  the 
broker  was  not  the  owner  of  the  note,  the  inference  would  be  that 
he  was  the  s^ent  of  the  defendants  —  the  last  indorsers  —  who 
would  in  that  case  be  indisputably  liable. 

When  one  of  a  firm  makes  his  own  note  payable  to  his  own 
order,  and  indorses  thereon  the  name  of  his  firm,  and  receives  and 
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appropriates  to  his  own  use  the  proceeds  thereof^  the  firm  being 
duly  notified,  will  be  liable  therefor  to  an  indorsee,  who  in  good 
faith,  for  an  adequate  consideration,  purchased  the  same  before 
maturity,  and  in  ignorance  of  any  circumstances  affecting  its  valid- 
ity. The  form  of  the  note  is  not  notice  that  the  note  is  given  for 
the  maker's  accommodation.  In  Wait  v.  Thayer,  118  Mass.  474, 
one  Warner  made  and  indorsed  a  note  payable  to  the  firm  of 
which  he  was  a  member,  for  his  own  use.  In  delivering  the 
opinion  of  the  court.  Wells,  J.,  says,  **  Warner  being  a  member 
of  the  firm  whose  indorsement  appeared  upon  the  note,  the  fact 
that  he  was  also  the  maker  of  the  note  in  his  individual  capacity 
did  not  give  rise  to  any  conclusive  presumption,  that  it  was  an 
accommodation  indorsement,  or  that  he  negotiated  the  original 
loan,  and  received  the  money  for  his  own  private  use,  and  as  a 
copartner."  In  Parker  v.  Burgess,  5  R.  L  277,  a  note  made 
by  a  copartner,  payable  to  his  own  firm,  was  indorsed  by  him 
in  the  copartnership  name  to  another  in  payment  of  his  indi- 
vidual debt,  with  notice  that  he  had  no  authority  to  use  the 
firm  name,  and  the  note  indorsed  by  the  party,  who  received 
it  in  blank,  was  purchased  by  the  plaintiff  from  a  broker  before 
maturity,  for  full  value,  and  without  notice  of  the  transaction  in 
which  the  note  originated.  Held,  that  the  plaintiff  was  entitled 
to  recover  of  the  firm,  as  indorsers,  the  amount  of  the  note,  the 
paper  not  indicating,  and  he  having  no  notice  of  the  fraud  prac- 
ticed upon  the  firm  by  its  copartner.  The  form  of  the  note  is  no 
notice  of  an  intended  or  accomplished  fraud  on  the  firm  by  one 
of  its  members.  These  views  have  long  since  received  the  sanc- 
tion of  this  court.  Waldo  Bank  v.  Lumbert,  16  Me.  416 ;  Waldo 
Bank  v.  Oreely,  16  id.  419. 

That  Ohurchill  made  the  note  payable  to  his  own  order,  and 
then  indorsed  the  name  of  the  firm  cannot  change  the  result.  It 
is  immaterial  whether  the  note  was  made  originally  payable  to 
the  firm,  or  the  maker's  order  and  then  indorsed  with  the  firm 
name. 

It  is  sufficient  that  the  plaintiff  is  a  purchaser  for  value,  in 
good  faith,  and  without  knowledge  of  any  defect  of  title.  A 
suspicion  of  defect,  or  a  knowledge  of  facts  which  might  excite 
in  the  mind  of  a  cautious  person,  or  even  negligence  not  amount- 
ing to  fraud  or  bad  faith  will  not  defeat  the  rights  of  the  purchaser. 
Such  is  the  universally  recognized  law  on  this  subject,     fhrreli 
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V.  Loveliy  68  Me.  326;  s.  c,  28  Am.  JBep.  59;  Kellogg  v.  Ourtis,  6^ 
Me.  212 ;  8.  c,  31  Am.  Rep.  273;  ffobari  y.  Penny,  70  Me.  248  ; 
Smith  v.  LivUujstony  111  Mass.  342;  Freeman^s  National  Bank  y» 
Saveryy  127  id.  79;  s.  c,  34  Am.  Rep.  346;  Murray  v.  Lardner^ 
2  Wall.  110;  CrwHwett  v.  >&(?  Co.,  96  U.  S.  51. 

Defendants  defatMed. 

WALTOiir,  Babbows,  Djlnforth,  Vibqin  and  Symonds,  JJ.^ 
concurred. 


BUTLEB  V.    MOOBE. 
(78  Me.  151.) 

One  who  ezecated  his  note,  in  conaideration  of  a  conyeyanoe  accepted  hj 
him  to  aid  the  grantor  in  defrauding  his  creditors,  cannot  avoid  it  on  th» 
ground  of  its  illegality.* 

ACTION  on  a  promissory  note.      The    head-note  and  opinion 
show  the  facts.     The  plaintiff  had  judgment  below* 

O.  0.  Seaton  and  H.  V,  Moore,  for  plaintiff. 

Copeland  £  Edgerly,  for  defendant. 

ViBGiN,  J.  One  view  of  the  facts  in  this  case  as  they  are  testi- 
fied to  by  the  defendant,  that  in  receiving  the  deed  from  Marshall 
he  did  not  intend  any  wrong,  that  he  never  expected  to  pay  the 
note  when  he  gave  it  to  Marshall  as  a  consideration  for  the  deed,  that: 
it  was  distinctly  understood  that  it  was  not  to  be  paid  and  that  the 
deed  waa  to  be  given  back,  is  so  like  those  in  Bryant  v.  Mansfield^ 
22  Me.  360,  as  to  render  the  language  of  the  court  in  the  latter  case^ 
peculiarly  apt  here.  "If  the  transaction,"  says  Shepley,  J.,  "be 
considered  with  reference  to  the  parties  alone,  it  presents  the  case- 
on  paper  of  conveyance  of  real  estate  and  a  payment  for  it  by  note,, 
with  an  alleged  verbal  agreement  that  the  note  should  be  returned 
to  one  party  and  the  estate  be  reconveyed  to  the  other.  And  such 
a  parol  agreement  to  destroy  the  effect  of  the  deed  of  conveyance 

and  of  the  note  could  no  more  be  received  in  equity  than  in  law.'* 

■  -  ~ 

«  See  Buah  ▼.  Bogan  (65  Qa.  896),  88  Am.  Rep.  78S. 
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Again,  taking  the  tefitimony  of  the  defendant  to  be  true,  there 
was  no  finch  fraudulent  oonyeyance  as  even  creditors  of  Marshall 
could  impeach.  For  the  defendant  unqualifiedly  denies  all  wrong- 
ful intent  on  his  part  in  accepting  the  deed  from  Marshall  and  giv- 
ing him  Ills  note.  Nor  is  there  any  evidence  of  Mai'shall's  indebtment 
to  any  creditor.  And  whatever  the  original  transaction  may  have 
beexky  the  defendant  has  never  been  solicitous  to  rescind  the  contract. 
The  parties  being  tenants  in  common  after  the  conveyance  caused 
it  to  be  taxed  to  them  both  ever  after,  and  each  paid  one-half  of 
the  taxes  as  they  were  assessed.  In  1876  they  sold  a  house  lot,  they 
4K>th  agi'eeing  upon  the  price  and  dividing  the  sum  received  there- 
for ;  and  in  like  manner  they  sold  three  other  house  lots,  thus  dis- 
posing of  three  of  the  ten  acres.  We  perceive  no  fraud  upon 
creditors  or  upon  each  other  here.  At  any  rate  no  creditor  has 
ever  undertaken  to  disturb  the  defendant's  title,  which  is  still  in 
iiim  except  as  to  the  portion  sold. 

There  is  still  another  view  of  the  case.  Assuming  the  note  in 
suit  to  have  been  dishonored  before  it  was  indoi'sed  to  the  plaintifi, 
«nd  taking  the  same  view  of  the  testimony  as  the  court  did  in 
Bryant  v.  Mansfield^  supra,  that  and  the  defendant's  second  plea 
presents  the  question:  Whether  one  who  has  received  a  conveyance 
of  land  and  in  consideration  thereof  has  given  his  negotiable  prom- 
issory note  to  the  grantor,  for  the  purpose  of  aiding  him  in  delay- 
ing his  creditors,  can  set  up  the  fraud  in  defense  to  an  action  on  his 
note  brought  by  tlie  grantor.  And  after  a  careful  examination  of 
the  numerous  cases  on  the  subject  in  the  various  jurisdictions  where 
it  has  been  considered,  we  think  the  better  opinion  is  opposed  to 
«uch  defense. 

We  derive  our  law  in  relation  to  conveyances  fraudulent  as  to 
creditor,  from  the  stat.  13  Eliz.,  ch.  5,  which  has  been  adopted  here 
as  common  law.  Howe  v.  Ward,  4  Me.  196,  199.  This  statute,  de- 
claring that  conveyances  made  with  intent  to  "delay,  hinder  or 
defraud  creditors,"  shall  be  "  deemed  and  taken  (only  as  against 
creditors,  etc.)  to  be  clearly  and  utterly  void,  frustrate  and  of  none 
effect,"  has  been  invariably  construed  as  plainly  implying  that  they 
4ure  valid  as  between  the  parties  and  their  representatives  (Nichols  v. 
Patten,  18  Me.  231 ;  Andrews  v.  Marshall,  43  id.  274 ;  Benj.  on 
Sales,  3d  Am.  ed.,  476  and  note);  and  can  be  avoided  only  by  cred- 
itors on  due  proceedings  (Miller  v.  Miller,  23  Me.  22 ;  77wrnpson  v. 

Moore,  36  id.  47;  Slone  v.  Locke,  46  id.  445);  or  their  representa- 
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tives^  such  as  assignees  in  bankruptcy  or  insolvency  of  the  grantor 
{Freelandx.  Freeland^  102  Mass.  475,  477)^  and  the  executors  or  ad- 
ministrators of  gmntoi's  since  deceased  whose  estates  have  been  de- 
clared insolvent.  McLean  v.  Weeks,  65  Me.  411,  418.  And  notwith- 
standing the  words  ''utterly  void," etc.,  applied  to  such  conveyances, 
they  are  not,  even  as  to  creditors,  void  but  voidable.  Andrews  v. 
Marshally  supra.  And  all  the  courts  concur  in  holding  that  if  the 
fmudulcnt  gi*antee  convey  the  premises  to abofia fide  purchaser,  for 
a  valuable  consideration,  before  the  creditor  moves  to  impeach  the 
original  conveyance,  the  purchaser's  title  cannot  be  disturbed.  Neal 
V.  Williamsy  18  Me.  391 ;  Hoffman  v.  Nobis,  6  Mete.  68 ;  Bradley 
V.  Obear,  10  N.  H.  477. 

It  is  generally  true  that  the  law  will  not  aid  parties,  violating  its 
express  or  implied  rules,  in  executing  their  unlawful  contracts^  or 
afford  them  relief  from  their  effects  when  executed.  In  such  cases 
the  old  maxims,  ex  turpi  causa  and  in  pari  delicto,  stand  like  walls 
against  the  parties.  The  implication  of  the  statute  of  13  Eliz.  de- 
clares that  as  between  the  parties  to  a  conveyance  made  to  prevent 
creditors  of  the  grantor  from  attaching  or  seizing  his  property  and 
thereby  securing  their  debts,  the  transaction  is  not  to  be  regarded 
void  or  voidable,  but  valid.  And  if  valid  we  fail  to  see  why  the 
note  given  in  payment  is  not  also  valid.  The  transaction  is  not  a 
tnrpis  causa,  and  neither  do  the  pai'ties  stand  in  -pari  delicto.  In 
the  case  at  bar  each  of  the  imrfcies  deliberately  entered  into  the  con- 
tract. Each  received  a  full  consideration,  the  one  for  his  land  and 
the  other  for  his  note.  Neither  of  them  was  defrauded.  So  far  as 
their  intention  backed  \\\}  by  their  acts  affected  any  creditor  of  the 
grantor,  the  creditor  thereby  defrauded  has  full  remedy;  for  he  may 
attach  the  i)ro2)erty  befoi*e  it  is  sold  to  a  bo}iafide  purchaser,  or  he 
may  recover  twice  its  value  not  exceeding  twice  the  amount  of  his 
debt  in  an  action  on  the  case  under  the  provisions  of  R.  S.,  ch.  113, 
§  51. 

The  decisions  in  Massachusetts,  repeatedly  made,  sustain  actions 
like  this.  See  the  two  opinions  of  Mortok,  J.,  and  of  Shaw,  C. 
J.,  after  the  second  trial  in  Dyer  v.  Homer,  22  Pick.  263  ;  Butler 
V.  Hildreth,  5  Mete.  49,  50.  Bailey  v.  Foster,  9  Pick.  139,  recog- 
nizes the  »ime  doctrine.  See  also,  Harvey  v.  Varney,  98  Mass.  118, 
where  the  cases  are  reviewed  and  the  doctrine  adhered  to.  See  also, 
the  elaborate  opinion  of  the  chief  justice  of  Wisconsin  in  Cieni' 
mens  v.  Clemmens,  28  Wis.  637  ;  s.  c,  9  Am.  Reji.  520  ;  and  the 
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well-seasoned  opinion  of  the  court  in  OarpetU&r  y.  McClure,  39  Vt. 
9.     See  also  the  numerous  cases  cited  on  the  plaintiff's  brief. 

We  are  aware  that  the  early  decisions  in  our  own  S£ate  are  some- 
what inconsistent.  Smiih  v.  Htibbsy  10  Me.  71;  Nichols  v.  Patten, 
18  id.  231;  Ellis  v.  Higgins,  32  id.  34;  Andrews  y.  Marshall,  supra  ; 
s.  c,  48  id.  26.  But  in  none  of  these  cases  was  this  precise  ques- 
tion presented;  although  it  was  discussed.  We  think  however  the 
better  doctrine  is  the  one  held  by  the  cases  above  cited. 

In  Ellis  V.  Higgins  and  Andrews  y>  Marshall,  48  Me.  26,  the  ques- 
tion was  raised  (though  not  by  counsel  in  this  case)  as  to  the  effect 
of  R.  S.y  ch.  126,  §  %,  which  makes  parties  to  a  conveyance  fraudu- 
lent as  to  creditors  liable  to  fine  and  imprisonment,  and  is  therefore 
prohibitory  in  its  character.  And  it  was  decided  that  it  did  not 
make  such  conveyances  void  as  to  parties.  This  provision  first  came 
into  the  statute  in  1841,  R.  S.,  1841,  ch.  161,  §  2.  It  is  substantially 
a  transcript  of  Stat.  13  Eliz.,  ch.  5,  §  4,  and  hence  was  common 
law  here  before  it  was  adopted  by  the  legislature.  The  two  rules 
should  be  constnied  together  now  the  same  as  if  both  were 
statute  provisions,  or  both  rules  of  the  common  law,  and  the  con- 
struction given  them  to  harmonize  them  so  that  they  botli  shall 
stand,  which  results  from  holding  that  while  one  impliedly  pro- 
hibits conveyances  fraudulent  as  to  creditors,  the  other  limits  or 
restricts  the  invalidating  effect  of  the  prohibition  to  the  creditors 
or  their  representatives  whose  debts  are  attempted  to  be  avoided. 
Carpenter  v.  McClure,  supra,  where  the  statute  of  Vermont  having 
both  sections  of  13  Eliz.,  ch.  5,  is  discussed  and  construed. 

We  perceive  no  legal  reason  for  deducting  from  the  amount  of 
the  note  the  sum  of  $425  received  for  sales  of  the  four  lots  of  land. 
Judgment  for  the  plaintiff  for  the  amount  of  the  note  sued  on. 

Applbton*,  C.  J.,  Walton,  Barrows,  Danporth  and  Symonds, 
J.T.,  concurred. 
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.  Williams  v.  BoBiKSOisr. 

08  Me.  186.) 

Frauds  —  itatxiU  of —  memorandum,  iufftdeneg  of* 

A  memorandam  signed  bj  A.  alone,  vrheraby  he  agioea  to  famSflh  B.  with  a 
specified  quantity  of  ioe,  at  a  specified  prioe  per  ton,  bat  not  spedfTing  time 
of  delivery  or  of  payment,  is  safficient  under  the  statute  of  frauds,  and  not 
to  be  varied  by  parol  proof  of  the  agreement  for  particular  time  of  deliveiy 
or  payment.* 

ACTION  of  damages  for  breach  of  contract,  nmiiing  as  fol- 
lows: 

''  Augusta,  June  8,  1880. 
*'  I  hereby  agree  to  famish  M.  F.  Williams  of  New  Hayen  (post- 
office  address  West  Haven)  eight  hundred  to  one  thousand  tons  of 
ice,  delivered  on  board  vessels  at  Augusta,  Maine,  properly  packed 
for  a  voyage  to  New  Haven,  for  the  sum  of  two  dollars  per  ton. 

Bond  Brook  Ice  Company, 

J.  E.  BoBiNSON,  Augusta,  Maine.' 


>i 


The  defendant,  having  introduced  testimony  tending  to  prove 
the  facts  assumed  in  the  following  requests,  asked  the  court  to  in- 
stnict  the  jury  as  follows  : 

1.  "  Tliat  if  the  jury  found  it  was  agreed  upon  by  the  parties 
that  the  ice  was  all  to  be  delivered  by'the  last  of  July,  the  memo^ 
randum  introduced  by  the  plaintiff  not  containing  such  a  stipula- 
tion, it  was  sufficient,  and  the  plaintiff  cannot  recover." 

2.  '^  That  if  the  jury  was  satisfied  from  the  evidence  that  the 
forwarding  a  draft  for  the  sum  of  seven  or  eight  hundred  dollars 
by  the  plaintiff  immediately  upon  his  return  to  New  Haven,  and 
before  any  ice  was  shipped,  was  one  of  the  conditions  of  the 
bargain,  the  memorandum  relied  upon  was  insufficient,  and  the 
plaintiff  could  not  recover. " 

3.  **  That  if  the  jury  find  that  the  ice  was  to  be  delivered  by 
successive  shipments,  at  different  times,  and  that  a  draft  for  a 
sum  covering  any  such  shipments  was  to  be  sent  before  any  such 
shipment  was  made, —  no  such  condition  or  stipulation  appearing 

•See  steel  ▼.  Fife  (48 Iowa,  99),  30  Am.  Bep.  888;  Mason  v.  Decker  (78  N.  T.  605),  28  Anu 

Bep.  190. 
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in  the  memorandumy   it  ia  insufficieuty  and  the  plointifl  cannot 
recover." 
These  were  refused.     The  pkintiil  had  judgment. 

Baker  £  Baker  and  L.  (7.  Oomuh,  for  plaintiff. 

S,  <6  L.  Tiicomb,  for  defendant. 

ViBGiiir,  J.  At  common  law^  mutual  executory  contracts  for 
the  sale  and  purchase  of  goods,  wares  and  merchandise,  of  what- 
ever value,  and  however  provable,  were  binding  and  enforceable. 
The  statute  of  frauds  intervened  and  prescribed  the  kind  of  evi- 
dence by  which  alone  they  might  be  established,  by  entailing 
upon  the  parties  of  certain  specified  classes  of  contracts  the 
disability  of  enforcing  them  so  long  as  their  essential  terms 
remained  in  mere  unwritten  words.  The  statute  did  not  declare 
such  contracts  illegal,  or  void,  but  simply  said  they  should  not 
be  actionable,  with  certain  exceptions,  unless  evidenced  by 
written  evidence. 

Thus  the  section  invoked  by  this  defendant  provides,  m  sub- 
stance, that  when  an  oral  executory  contract  for  the  sale  and 
purcliase  of  goods,  wares  and  merchandise,  valid  at  common  law, 
involves  property  of  the  value  of  thirty  dollars  or  more,  and  the 
purchaser  receives  and  accepts  no  part  of  it,  nor  gives  any  thing 
by  way  of  earnest  or  in  part  payment  thereof,  it  shall  not  be 
valid  for  the  purpose  of  enforcement,  unless  some  note  or  memo- 
randum thereof  be  made  and  signed  by  the  party  to  be  charged 
thereby,  or  by  his  agent.  R.  S.,  ch.  Ill,  §4.  The  ^^note  or 
memorandum"  of  the  contract  cannot,  of  course,  be  the  con* 
tract  itself,  but  the  evidence  by  which  it  is  to  be  proved,  if  the 
defendant  requires  it,  in  the  trial  of  an  action  at  law  brought  to 
recover  damages  for  its  breach,  or  of  a  bill  instituted  to  enforce 
specific  performance.  Lawrence  v.  Chase,  54  Me.  196 ;  Bird  v. 
Munroe,  66  id.  337,  343,  344 ;  s.  c,  22  Am.  Rep.  571  ;  MiddUeez 
Go.  V.  Osgood,  4  Gray,  447. 

The  memorandum  need  be  signed  by  one  only  of  the  parties  — 
the  party  to  be  charged.  Baretow  v.  Oray,  3  Me.  409;  Oetchell  r. 
Jeweit,  4  id.  350,  366;  or  by  both,  Atwood  v.  Cobb,  16  Pick.  227 
(26  Ahl  Dec.  657);  or  counterpart  memoranda  may  be  made  and 
signed  by  the  respective  parties.  Stnatt  v.  Quincy,  4  Me.  497.  So 
that  if  a  mutual  oral  executory  contract,  valid  at  common  law,  be 
Vol.  XL  — 45 
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made,  and  one  of  the  parties  obtain  from  the  other  the  ''note  or 
memorandum  '^  thereof  contemplated  by  the  statute,  but  does  not 
give  a  corresponding  one,  he  may  enforce  it,  although  the  other 
cannot,  the  former  haying  secured,  while  the  other  has  not,  the 
evidence  which  the  statute  has  made  indispensable  to  its  enforce- 
ment. Rogers  y.  Saunders,  16  Me.  92,  97  (33  Am.  Dec.  635); 
Layihoarp  y.  Bryant,  2  Bing.  N.  C.  (29  E.  C.  L.)  469. 

At  common  law,-  while  every  simple  contract,  whether  oral  or 
written,  must  be  founded  on  a  legal  consideration,  it  need  not  be 
expressed  in  the  writing  itself,  for  parol  evidence  is  admissible  to 
prove  it.  Oummings  v.  Dennett,  26  Me.  397 ;  Bean  v.  Burbanh, 
16  Me.  458  (33  Am.  Dec.  681).  Nor  did  the  statute  of  frauds,  even 
before  the  amendment  expressly  declaring  it  unnecessary,  ever  re- 
quire the  consideration  to  be  recited  in  the  note  or  memorandiim 
signed  by  the  party  to  be  charged.  Packard  v.  Richardson,  17 
Mass.  122  (9  Am.  Dec.  123);  Levy  v.  Merrill,  4  Me.  180,  189; 
King  v.  Upton,  id.  387  (16  Am.  Dec.  266);  OeicMl  v.  Jewett,  4  Me. 
350,  366;  Oilligan  v.  Boardman,  29  id.  81.  In  Beany.  Burhank, 
supra,  and  Vantassel  v.  Hathaway,  53  Me.  18,-no  acceptance  of  the 
contract  or  other  consideration  was  attempted  to  be  proved.  The 
distinction  between  §§  4  and  17  of  the  Stat,  29  Car  II,  ch.  3,  corre- 
sponding to  R.  S.,  ch.lll,  §§  1,4,  set  up  in  the  English  courts,  and 
followed  by  some  of  the  courts  of  some  of  the  States,  was  never 
recognized  in  this  State,  the  question  having  been  settled  in  Massa- 
chusetts in  Packard  v.  Richardson,  supra. 

But  while,  as  before  seen,  the  memorandum  need  not  necessarily 
mention  the  consideration,  that  being  provable  by  parol  testimony, 
nevertheless  in  order  that  the  court  may  ascertain  the  rights  of 
the  parties  from  the  writing  itself  without  resort  to  oral  testimony 
{Riley  V.  Farnsworth,  116  Mass.  223,  225,  226),  to  satisfy  the 
statute,  the  memorandum  must  contain  within  itself,  or  by  some 
reference  to  other  written  evidence,  the  names  of  the  vendor  and 
vendee,  and  all  the  essential  terms  and  conditions  of  the  contract, 
expressed  with  such  reasonable  certainty  as  may  be  understood  from 
the  memorandum  and  other  written  evidence  referred  to,  if  any, 
without  any  aid  from  parol  testimony.  (fDonnell  v.  Leeman,  43 
Me.  158;  Jenness  v.  Mt.  H.  I.  Co.,  53  id.  20  ;  Horton  v.  McCarty, 
53  id.  394,  396;  Washington  I.  Co,  v.  Webster,  62  id.  341;  s.  c.  16 
Am.  Bep.  462.  And  when  a  memorandum  is  made  and  signed,' 
and    delivered    between    the    parties    as    and    for   a   complete 
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memorandum  of  the  essential  terms  of  a  contract,  and  it  is  capable 
of  a  clear  and  intelligible  exposition,  it  is  conclusive  between  the 
parties  and  pai'ol  evidence  is  incompetent  to  contradict  or  vary  its 
terms  or  construction;  and  if  in  fact  some  of  the  conditions  actu- 
ally made  be  omitted  from  it,  the  party  defendant  cannot  avail 
himself  of  them.  Small  v.  Qtmicy,  4  Me.  497  ;  Coddington  v. 
Ooddard,  16  Gray,  436;  Hawkim  v.  Chace,  19  Pick.  502;  Ryan  v. 
Hally  13  Mete.  523;  Warren  v.  Wheeler,  8  id.  97;  Cabot  v.  Winsor, 
1  Allen,  546,  551 ;  Remick  v.  Sandford,  118  Mass.  102,  106;  2 
Whart  Ev.,  §  901,  and  notes. 

Such  is  the  general  rule  governing  written  contracts  ;  and  the 
statute  of  frauds  leaves  it  together  with  its  exceptions  as  it  found 
them.     Benj.  Sales,  §  205. 

By  the  enactment  of  this  statute,  the  legislature  interposed  a 
few  safeguards  against  mistakes  and  frauds  in  certain  kinds  of 
contracts,  by  making  certain  additional  things  indispensable  to 
the  remedy.  The  security  thereby  afforded  makes  the  remedy 
depend  upon  proof  which  shall  not  rest  upon  the  recollection  or 
integrity  of  witnesses,  but  upon  something  reliable,  to  which  the 
parties  may  resort  for  a  solution  of  all  their  doubts  and  disputes, 
the  signature  thereto  serving,  inter  alia,  to  identify  the  evidence 
by  which  the  signer  is  to  be  bound.  And  when  a  memorandum, 
like  the  one  now  before  us,  has  been  deliberately  made,  executed 
and  delivered  in  conformity  with  the  statute,  and  its  terms  are 
sensible  and  free  of  all  ambiguity,  it  cannot  be  varied  as  to  its 
substance  by  parol ;  otherwise  the  great  purpose  of  the  legisla- 
ture would  be  thwarted. 

Applying  these  principles  to  the  case  at  bar,  and  the  exceptions, 
so  far  as  the  question  of  consideration  and  the  three  requested 
instructions  are  concerned,  must  be  overruled. 

The  jury  must  have  found  under  the  charge,  that  the  memo- 
randum was  made,  signed  and  unconditionally  delivered  by  the 
defendant  to  the  plaintiff,  as  and  for  a, complete  memorandum  of 
the  contract,  so  far  as  the  matters  contained  in  the  request  go, 
and  that  the  consideration  was  proved.  Its  terms  are  clearly 
expressed,  and  contain  all  the  elements  necessary  to  give  it  legal 
effect  as  a  written  contract. 

[Omitting  a  minor  question.]  Exceptions  overruled, 

Appleton,  C.  J.,  Walton,  Barrows,  Danforth  and 
Symonds,  JJ.,  concurred. 
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Shabt  V.  Whitr 

(87  Me    388.) 

Pmthn — tfBMMtM  fee  recovered  back -^  tffeti^. 

Where  aa  agent  takes  from  a  pensioiier  a  fee  in  exoees  of  the  etatatory  allow- 
ance for  obtaining  hie  penaion  money,  the  pensioner  may  recover  the  exoeea 
from  him,  although  both  partiea  acted  innocently  and  the  agent  haapaid  the 
amount  to  his  principal. 

ACTION  for  money  had  and  received.     The  opinion  states  the 
facts.     The  plaintiff  had  judgment  below. 

P.  Ch.   WJUhy  for  plaintiff. 

BarJe^,  Vose  S  Barker ^  for  defendant. 

Peters^  J.  Section  5485,  TJ.  S.  R.  S.,  provides  thus:  "Any 
agent  or  ai;tomey,  or  any  other  person  instrumental  in  prosecuting 
any  claim  for  pension  or  bounty  land,  who  shall  directly  or  indi- 
rectly contract  for,  demand,  or  receive  or  retain  any  greater  com- 
pensation, for  his  services  or  instrumentality  in  prosecuting  a  claim 
for  pension  or  bounty  land,  than  is  provided  in  the  title  pertaining 
to  pensions,  or  who  shall  wrongfully  withhold  from  a  pensioner  or 
claimant  the  whole  or  any  part  of  the  pension  or  claim  allowed  and 
due  such  pensioner  or  claimant,  or  the  land  warrant  issued  to  any 
such  claimant,  shall  be  guilty  of  a  high  misdemeanor,  and  upon, 
conviction  thereof,  shall  for  every  such  offense  be  fined  not  exceed- 
ing five  hundred  dollars,  or  imprisonment  at  hard  labor,  not  ex- 
ceeding two  years,  or  both,  at  the  discretion  of  the  court."  Another 
provision  of  the  Federal  statutes  prohibits  any  sale,  pledge  or  assign- 
ment of  any  claim,  right  or  interest  in  any  pension  which  has  been 
or  may  be  granted,  pronouncing  all  such  transfers  void. 

The  plaintiff,  who  was  entitled  to  a  i>ension,  had  been  supported 
by  the  town  of  Levant  as  a  pauper.  The  defendant,  an  overseer  of 
the  poor  of  the  town,  assisted  her  to  obtain  her  pension,  under  r 
verbal  agreement  with  her,  he  said,  that  whatever  back  pay  migbt 
be  received  should  be  applied  toward  her  indebtedness  to  the  town 
for  her  support.  The  verdict  finds  the  fact,  that  the  defendant 
got  the  back  pay  from  her,  under  and  by  force  of  the  contract,  ex- 
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oepting  that  he  allowed  her  to  retain  fifty  dollars  of  the  amount^ 
to  induce  her  to  cany  the  contract  (with  that  Tariation)  into 
effect. 

The  presiding  judge  in  his  charge  had  ruled  substantially^  that 
the  plaintiff  had  a  legal  right  to  dispose  of  the  pension  check  or  its 
proceeds  as  she  saw  fit ;  that  she  could  yoluntarily  pay  with  it  her 
indebtedness  to  the  town ;  that  although  the  agreement  was  not 
binding  upon  her,  still  if  she  concluded  to  carry  out  the  agreement, 
and  without  fraud  or  duress  paid  the  money  to  the  town,  the  pay- 
ment would  be  binding  upon  her ;  but  that  if  the  defendant  ob- 
tained the  money  from  her  by  means  of  the  contract,  without  her 
knowing  that  she  was  not  compelled  to  pay  it  oyer,  then  the  pay- 
ment would  not  be  binding  upon  her,  and  the  money  could  be  re- 
covered back.  Thereupon  the  defendant  requested  the  court  to 
give  the  following  ruling  to  the  jury:  "If  the  jury  find  that  this 
money  was  paid  voluntarily  by  Mrs,  Smart  to  John  White,  as  one 
of  the  overseers  of  the  poor  for  the  town  of  Levant,  without  fraud 
or  duress,  even  though  paid  by  mistake,  and  he  paid  it  over  to  the 
town  of  Levant  before  receiving  notice  from  her  that  she  claimed 
to  recover  it  back,  then  he  is  not  personally  responsible  to  ther 
plaintiff."     This  request  was  properly  refused. 

The  defendant's  counsel  must  have  intended  by  the  phrase,  "paid 
by  mistake,"  a  mistake  of  law,  meaning  to  assert  the  proposition 
that  the  money  coiild  not  be  recovered  back,  if  she  paid  it  in  fulfill- 
ment of  the  contract  by  a  mistake  of  law  upon  her  part ;  that  is, 
an  ignorance  upon  her  part  that  such  a  contract  was  illegal  and 
void. 

It  cannot  be  pretended  that  the  defendant  should  be  shielded  by 
any  plea  of  an  ignorance  of  the  statute  upon  his  part.  It  matters 
not  that  he  intended  no  wrong  or  injury  and  practiced  no  duress, 
and  knew  not  of  the  statute.  The  statute  does  nob  make  the 
actual  intention  of  its  violator  an  element  of  the  offense.  It  does 
not  prescribe  the  penalty  against  a  person  who  shall  fraudulently 
contract  for  and  receive  for  services  a  greater  share  of  a  pension  tlian 
the  law  allows.  Taking  the  excessive  sum  is  per  se  an  unlawful 
and  punishable  act.  It  is  well  settled  upon  the  great  weight  of  au- 
thority, that  in  merely  statutory  offenses,  of  which  a  morally  Avrong 
intent  is  not  a  necessary  mgredient,  guilty  knowledge  or  intent  is  not 
necessary  to  be  either  alleged  or  proved,  where  the  statute  creating 
the  offense  evidently  dispenses  with  such  necessity.     The  statute  in 
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question  is  founded  upon  a  policy  of  Federal  goyemmeut  to  protect  a 
cliiss  of  persons  who  might  be  incompetent  fully  to  protect  them- 
selves, and  it  must  necessarily  be  very  absolute  and  rigorous  in  order 
to  be  effective.  State  v.  Smith,  65  Me.  257;  State  y.  Ooodenow,  id. 
30 ;  Com.  y.  Railroad,  112  Mass.  412,  and  cases  cited.  See  12  Am. 
Law  Rev.  469,  where  the  question  before  stated  is  elaborately  dis- 
cussed and  the  authorities  collected. 

But  the  plaintiff  stands  in  a  different  attitude.  If  her  pension 
money  was  taken  from  her  through  a  contract  declared  to  be  void 
by  the  statute,  she  can  have  its  restoration.  She  would  be  entitled 
to  recover  it  back,  even  had  she  known  the  law,  and  a  fortiori  en- 
titled, not  knowing  it.  The  parties  do  not  stand  tit  pari  delicto. 
Tlic  penalty  of  the  statute  is  levelled  at  him  and  not  at  her.  The 
punishment  is  to  be  inflicted  upon  the  taker  and  not  upon  the 
giver.  She  is  to  be  protected,  not  punished.  Her  ignorance  of  the 
law,  or  her  folly  if  not  ignorant  of  it,  is  excusable,  but  his  is  not. 
He  commits  a  wrong  ;  she  does  not.  She  cannot  defraud  herself. 
The  statute  would  be  nullified  by  a  different  interpretation. 

The  principle  that  where  the  offense  is  merely  malum  prohibitum, 
and  not  in  itself  immoral,  a  person  may  recover  back  money  paid 
under  an  illegal  contract  to  the  party  who  is  wholly  or  principally 
tlie  wrong-doer,  runs  through  a  long  line  of  decisions  which  bear 
more  or  less  analogy  to  the  present  case.  The  case  at  bar  is  a 
stronger  case  for  the  application  of  the  principle  than  most  of  them. 
In  Smith's  Cont.  204,  it  is  said  there  is  an  exception  to  the  rule  or 
maxim,  in  pari  delicto,  potior  est  conditio  defendentis,  ''where  the 
illegality  is  created  by  some  statute,  the  object  of  which  is  to  pro- 
tect one  class  of  men  against  another,  or  where  the  illegal  contract 
has  been  extorted  from  one  party  by  the  oppression  of  the  other." 
And  it  is  there  further  said:  ''In  cases  of  this  sort,  although  the 
contract  is  illegal,  and  although  a  person  belonging  to  the  class 
against  whom  it  is  intended  to  protect  others  cannot  recover  money 
lie  has  2mid  in  pursuance  of  it,  yet  a  person  belonging  to  the  cltiss 
to  be  protected  may,  since  the  allowing  him  to  do  so  renders  the  act 
more  efficacious."  The  English  cases  quoted  by  the  author  to  il- 
lustrate the  principle  are  many  and  various.  In  Smith  v.  Cuff,  6 
M.  &  S.  160,  Lord  Ellekborough  says :  "This  is  not  a  case  of 
par  delictum,  but  of  opposition  on  one  side,  and  submission  on  the 
otlier  ;  it  can  never  be  predicated  as  par  delictum,  when  one  holds 
tlie  rod,  and  the  other  bows  to  it ;  there  was  an  inequality  of  situ- 
ation between  the  parties." 
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In  Outiis  y.  Leatntt,  15  N.  Y.  d,  it  was  held  that  '^  where  a  con- 
tract otherwise  unobjectionable  is  prohibited  by  a  statute,  which 
imposes  a  penalty  upon  one  of  the  parties  only,  the  other  party  is 
not  in  pari  delicto^  and  upon  disaffirming  the  contract,  may  recover, 
as  upon  an  implied  assumpsit,  against  the  party  upon  whom  the 
penalty  is  imposed,  for  any  money  or  property  which  has  been  ad- 
vanced upon  such  contract."  Other  New  York  cases  are  to  the 
same  effect.  Schermerhorn  v.  Talnian,  4  Kern.  93,  and  Tracy  v. 
Talmage,  id.  162,  are  to  the  same  point,  and  contain  copious  citations 
of  analogous  cases.  Benj.  on  Sales  (3d  Am.  ed.),  §  509,  note  c, 
and  cases  cited. 

In  White  v.  Franklin  Bank,  22  Pick.  181,  where  a  plaintiff  had 
deposited  money  in  a  bank,  repayable  at  a  future  day,  in  violation 
of  a  statute  of  Massachusetts,  he  was  allowed  to  recover  back  the 
deposit,  upon  the  ground  that  although  both  parties  were  culpable, 
the  defendants  were  the  principal  offenders.  The  court  there  said 
that  to  deny  the  action  would  be  to  secure  to  the  defendants  fclie  fruits 
of  an  illegal  transaction,  and  would  operate  as  a  temptation  to  all 
banks  to  take  an  advantage  of  the  unwary  and  those  who  had  no 
knowledge  of  the  law  or  the  illegality  of  such  transaction.  In  Lowell 
V.  Boston  and  Lowell  R.  72.  Co^  23  Pick.  24  (34  Am.  Dec. 33), the  same 
doctrine  is  restated  and  reaffirmed,  as  applicable  to  another  class  of 
facts.  In  Atlas  Bank  v.  Nahant  Baiiky  3  Mete.  581,  585,  the  same 
court,si)eaking  of  the  decision  in  White  v.  Franklin  Bank,  says:  "  To 
have  decided  otherwise  would  have  given  effect  to  an  illegal  con- 
tract, in  favor  of  the  principal  offender,  and  would  have  operated 
as  a  reward  for  an  offense  which  the  statute  was  intended  to  pre- 
vent." In  Walan  v.  Kerby,  99  Mass.  1,  in  construing  an  act  relat- 
ing to  the  sale  of  intoxicating  liquors,  the  court  say  :  "  The  seller 
and  buyer  of  intoxicating  liquors  sold  in  violation  of  law  are  not  in 
pari  delicto^  because  the  latter  is  guilty  of  no  offense.  When  the 
purchaser  seeks  to  recover  back  the  i)rice  he  has  paid,  the  illegality 
of  the  transaction,  of  which  he  offers  evidence,  is  wholly  on  the 
part  of  the  defendant,  and  he  himself  is  not  particeps  criminis." 

Other  illustrations  of  the  principle  are  found  in  many  other  cases. 
The  doctrine  is  commented  upon  in  Concord  v.  Delaney,  58  Me.  316; 
is  considered  in  Connecticut  in  the  Ciise  of  Cameron  v.  Pechy  37 
Conn.  555  ;  and  elaborately  discussed  in  New  Hampshire,  in  the 
cases  of  Prescott  v.  NorriSy  32  N.  H.  101,  and  Butler  v.  Norihum* 
berland,  50  id.  33,  39. 
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If  then  there  waa  such  a  contract  between  the  plaintiff  and  the 
defendant  as  before  stated,  it  was  illegal  and  Toid,  and  the  defend- 
ant is  not  allowed  to  deny  that  he  knew  it  to  be  illegal  and  Toid. 
He  would  be  the  principal  if  not  the  sole  offender  in  the  transaction* 
If  the  plaintiff  assented  to  the  payment  under  and  by  force  of  the 
contract  because  she  was  mistaken  as  to  her  legal  rights,  and  did 
not  know  of  the  protection  youchsafed  to  her  by  the  statute,  she 
was  defrauded.  In  this  view  the  different  terms  of  the  requested 
instruction  are  repugnant  to  each  other.  They  are  tantamount  to 
this  rendering  :  **  If  paid  without  fraud  or  duress,  excepting  such 
as  may  arise  from  the  illegality  of  the  transaction,  he  knowing  and 
she  not  knowing  that  the  contract  was  in  violation  of  law."  But 
that  would  be  a  fraud.  The  requested  instruction  was  therefore 
self -contradictory  —  sl/bIo  de  se. 

The  defendant  canuot  be  screened  from  liability  because  he  paid 
the  money  to  the  town  before  notice  to  pay  back.  The  money  was 
illegally  in  his  hands.  The.  rule  of  respondeat  superior  does  not 
apply.  The  defendant  was  the  active  and  efficient  party  in  perpe- 
trating the  wrong  complained  of.  Call  v.  Houdlette,  70  Me.  308,  and 
cases. 

[A  minor  matter  omitted.] 

Motion  and  exceptions  overruled, 

Applbton,  C.  J.,  Babbows,  Vibqin,  Libbey  and  Symonds, 
JJ.,  concurred. 


Wtmak  v.  Bobiksok. 

(78  Me.  884.) 

TnUrttt  —  TtcowrdkiU  on  penaltp  of  bond, 
Intereflt  mmj  be  recovered  on  the  penaltj  of  a  bond.* 

A  CTION  on  a  bond.  The  opinion  states  the  case.    Case  reserved. 

0.  T.  Stevens,  for  plaintiff. 
H.  M*  Heathf  for  defendants. 

*See  Graham  v.  Biekham^  S  Yates,  32  (1  Am.  Dec.  338). 
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Peters,  J.  The  important  question  presented  by  this  case  is, 
whether  in  an  action  upon  a  replevin  bond  against  principal  and 
sureties,  when  damages  exceed  the  penalty  of  the  bond,  the  re- 
covery must  be  limited  to  the  penalty,  orwhether  it  may  exceed  the 
penalty  so  far  as  to  include  interest  upon  the  amount  of  the  same 
from  the  date  of  the  breach  of  the  bond.  We  think  the  reasonable 
doctrine  to  be,  that  so  far  as  necessary  to  secure  the  damages  sus- 
tained by  the  obligee,  the  recovery  may  go  beyond  the  sum  of  the 
penalty,  by  allowing  interest  on  such  sum  from  the  date  of  the 
breach ;  such  interest  not  to  be  considered  as  any  part  of  the  pen- 
alty, but  as  damages  for  the  non-payment  or  detention  of  the  pen- 
alty after  it  becomes  payable  and  due. 

It  is  commonly  said  that  the  damages  cannot  exceed  the  penalty 
of  a  bond.  Kightly  understood,  the  statement  is  true.  But  what 
is  the  penalty  in  a  bond  for  the  payment  of  damages  ?  It  is  the 
amount  which  the  obligors  agree  to  pay,  if  the  whole  penalty  be 
needed  for  the  purpose,  for  the  damages  sustained  by  the  obligee  by 
a  breach  of  the  bond,  the  amount  to  be  paid  as  soon  as  the  breach 
occurs.  The  obligee  is  to  have  the  penalty  at  a  particular  and 
definite  time.  Immediately  upon  a  breach  of  the  bond  the  penalty 
is  due  to  him.  If  he  gets  it  then,  he  gets  what  the  contract  provides  ; 
if  he  gets  it  later,  he  gets  less  than  what  the  contract  provides.  If 
then  the  penalty  be  paid  after  the  breach,  interest  should  be  added 
for  the  detention  of  the  penalty,  to  make  it  equivalent  to  a  payment 
at  the  date  of  the  breach^ 

After  the  penalty  is  forfeited,  it  becomes  a  debt  due.  The  sure- 
ties then  stand  in  the  relation  of  principals  to  the  obligee,  owing 
him  so  much  money  then  due.  To  ascertain  the  precise  sum  may 
require  calculation,  but  that  is  certain  which  can  be  made  certain. 
The  rule  common  to  contracts  generally  applies  that  where  money 
is  due  and  there  is  a  default  in  payment  interest  is  to  be  added  as 
damages.  The  defendants  should  pay  damages  for  detaining  the 
damages  which  they  bound  themselves  to  pay  at  a  prior  date.  The 
penalty  of  the  bond  is  payable  because  the  principal  did  not  fulfill 
his  obligation  ;  the  interest  is  the  penalty  upon  the  sureties  for  not 
fulfilling  theirs. 

In  some  cases  courts  appear  to  have  been  reluctant  to  allow  the 

interest  to  commence  before  the  date  of  the  writ  upon  the  penal 

bond.     But  why  not,  logically,  from  the  default  as  well  as  from  the 

date  of  the  writ  ?    Interest  is  allowable  from  the  date  of  a  writ, 
Vol.  XL  — 46 


362 MAINE, 

Wjman  ▼.  Robinson. 


only  because  a  defendant  is  considered  in  default  from  that  date. 
Why  not  to  be  reckoned  from  an  earlier  date^  if  the  default  ante- 
dates the  writ  ?  In  some  cases  of  course  it  would  not  ;  in  this  case 
it  does.  It  might  as  well  be  urged  that  the  costs  of  an  action  upon 
a  bond  should  not  be  allowed,  as  that  no  interest  should  be,  where 
the  costs  would  carry  the  execution  beyond  the  penalty  named  in 
the  bond,. for  costs  are  as  much  of  the  nature  of  a  penalty  as  inter- 
est is  when  interest  is  allowed  as  damages. 

We  feci  strongly  assured  that  tlie  rule,  as  declared  by  us,  is  main- 
tained by  a  great  majority  of  the  leading  American  authorities. 
There  appears  to  be  some  obscurity  and  confusion  in  quite  a  class  of 
cases,  growing  out  of  the  want  of  distinction  between  what  is  debt 
or  penalty,  and  what  is  merely  damages  for  a  detention  of  the  debt 
or  penalty,  some  courts  trusting  to  the  general  rule,  without  stopping 
to  notice  differences.  Mr.  Sedgwick  seems  to  think,  that  by  the 
English  cases  the  })enalty  is  regarded  as  being  the  absolute  limit  of 
recovery  (2  Sedg.  Dam.,  6th  ed.,  262).  Still  there  is  some  contrariety 
of  view  in  the  English  cases,  and  Sergeant  Williams  struck  the  key 
of  the  doctrine,  in  his  note  to  the  case  of  Oaiiisforth  v.  Oriffithy  1 
Saund.  61,  note  1,  saying :  "  But  cases  may  occur  where  the  obligee, 
may  recover  more  than  the  penalty  of  the  bond,  as  where,  by  the 
breach  of  the  condition,  the  penalty  becomes  a  real  debt  due  from 
the  obligor  to  the  obligee." 

It  was  decided  in  the  early  case  of  WilliamB  v.  Wilson,  1  Vt.  266, 
that  interest  upon  a  penalty  could  be  added  to  the  amount  of  the 
penalty,  as  damages  for  detention.  In  Perit  v.  Wallis,  2  DalL  252, 
Shippen,  J.,  expresses  the  idea  in  common  sense  terms,  saying  : 
^*  In  short  the  five  thousand  pounds  (penalty),  paid  with  interest  at 
this  day,  is  not  in  fact  or  law  more  than  the  five  thousand  pounds 
paid  without  interest,  at  the  day  it  became  due."  In  Carter  v. 
Carter,  4  Day,  30  (2  Am.  Dec.  113),  it  was  well  stated  by  counsel 
ar(/ue)HtOy  that  where  the  whole  penalty  is  given,  it  becomes  u 
liquidated  sum,  and  as  such,  Avill  carry  interest ;  and  in  same  case, 
it  was  said  per  curiam,  "  the  penalty  becomes  forfeited  on  the  first 
breach  ;  and  as  it  then  becomes  a  debt  due  unconditionally  to  the 
obligee,  the  court  may  allow  interest  from  that  time,  but  can  never 
exceed  the  penalty  with  interest  on  it  from  the  first  breach." 

In  Smedes  v.  Houghtaling,  3  Caines,  48  (2  Am.  Dec.  250),  it  was 
admitted  that  interest  might  be  recovered  against  a  principal  be- 
yond the  penalty  of  a  bond.     It  is  difficult  to  apj)reciate  any  dif- 
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ference  between  the  liability  of  a  principal  and  that  of  a  surety  on 
a  penal  bond.  The  liabUity  of  all  the  obligors  is  expressed  in  pre- 
cisely the  same  terms.  In  Clark  t.  Bushy  3  Cow.  151,  Sayaoe, 
O.  J.  9  after  reviewing  such  leading  authorities  as  were  in  existence 
«t  the  date  of  that  case,  says:  ^'  Tiie  weight  of  those  authorities  is, 
I  think,  in  favor  of  the  doctrine  that  in  debt  on  bond  nothing  more 
than  the  penalty  can  be  recovered,  at  any  rate  nothing  beyond 
that  and  interest  after  a  forfeiture,  even  against  the  principal  obli- 
gor." The  case  of  Brainard  v.  JoneSy  18  N.  Y.  35,  a  case  upon  a 
replevin  bond,  is  like  the  case  at  bar,  assimilating  it  in  all  particu- 
lars, and  it  was  there  determined  that  interest  could  be  added  to  the 
penalty  from  the  date  of  the  judgment  in  the  original  action,  that 
being  the  date  of  the  breach  of  the  bond;  and  the  opinion  in  that 
case,  after  a  clear  and  convincing  argument  of  the  question,  con- 
cludes in  these  words:  ^'  The  question  in  short  is  not  what  is  the 
measure  of  a  surety's  liability  under  a  penal  bond,  but  what  does 
the  law  exact  from  him  for  an  unjust  delay  in  payment  after  his 
liability  is  ascertained  and  the  debt  is  actually  due  from  him." 

In  United  States  v.  Arnold^  1  Gall.  348,  Story,  J.,  said:  "Not- 
withstanding some  contrariety  in  the  books  I  think  the  true  princi- 
ple supported  by  the  better  authorities  is,  that  the  court  cannot  go 
beyond  the  penalty  and  interest  thereon  from  the  time  it  becomes 
•due  by  the  breach."  In  Bank  of  United  States  v.  Magilly  1  Paine, 
^661,  Thompson,  J.,  gave  interest  only  from  the  date  of  the  action, 
upon  the  ground  that  there  was  no  breach  in  that  case  till  a  de- 
mand was  made,  and  no  demand  before  the  commencement  of  the 
«nit. 

In  Harris  v.  Clap,  1  Mass.  307  (2  Am.  Dec.  27),  is  a  very  earnest 
und  interesting  discussion  of  the  question,  in  which  all  the  judges 
actively  participated.  Sewall,  J. ,  said :  "  This  court,  especially  in  a 
case  where  a  surety  may  be  affected,  cannot  exceed  the  express  con- 
traet  of  the  parties  and  the  legal  effect  of  it.  The  penalty  is  recovera- 
ble by  the  express  contract  of  the  ])artics,  and  the  damages  estimated 
Bt  the  lawful  interest  of  the  penalty  are  the  legal  effects  of  their 
contract."  Strong,  J.,  said:  "What  then  is  the  law  as  to  going 
beyond  the  penalty?  The  law  as  I  understand  it  says,  that  every 
man  who  binds  himself  in  a  ixjnalty  is  liable  to  pay  not  only  the 
whole  penalty  —  the  debt  —  but  also  the  legal  interest  of  it  as  dam- 
ages for  the  detention.  This  rule  of  law  extends  to  all  cases  where 
the  condition  of  the  bond  is  for  the  payment  of  money,  or  where 
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the  value  of  the  condition,  if  I  may  so  expreas  it,  is  equally  capa^ 
ble  of  being  ascertained  as  though  the  sum  had  been  expressed  ia 
the  condition,  which  is  the  present  case.  When  the  surety  entered 
into  the  bond  he  knew  or  ought  to  have  known  that  he  was  bound 
to  that  extent."  Dana,  C.  J.,  said:  ^^  In  going  beyond  the  penalty 
of  the  bond  the  court  do  not  go  out  of  the  contract,  it  is  no  more  thaa 
the  common  case  of  a  bond  conditioned  for  the  payment  of  money 
lying  until  the  sum  mentioned  in  the  condition  with  interest  of  it 
exceeds  the  penalty,  in  which  case  the  court  will  give  the  excess  as- 
damages  for  the  detention  of  the  debt ;  in  no  case  however  going; 
so  far  beyond  the  penalty  as  to  exceed  legal  interest  on  the  penalty. 
At  law  the  penalty  is  the  debt,  and  for  the  detention  of  the  debt,, 
damages,  real  or  nominal,  are  always  recoverable."  PMs  v.  Tilden^ 
%  Mass.  118,  as  far  as  the  case  goes,  follows  the  line  marked  out  ia 
the  preceding  case  in  respect  to  allowing  interest  upon  a  penalty 
after  it  becomes  a  debt. 

In  Vi,per  curiam  opinion  in  Warner  v.  Tliurlo,  15  Mass.  154,  the^ 
court  is  erroneously  made  by  the  reporter  to  say  that  it  was  decided 
in  the  case  of  Harris  v.  dap,  supra,  that  damages  may  be  recov- 
ered beyond  the  j>enalty,  not  exceeding  interest  on  the  penalty  fromt 
the  commencement  of  the  suit,  while  it  is  plain  to  be  seen  that  it. 
was  decided  by  a  majority  of  the  judges  sitting  in  that  case,  that 
interest  should  run  from  the  breach  of  the  bond,  ivhenever  the* 
breach  occurs  prior  to  action  brought.  But  the  doctrine  was  not 
BO  firmly  established  at  that  day  as  to  be  positively  accepted  by 
courts  without  some  shrinking  in  applying  it  to  cases,  especially  in 
view  of  contemporaneous  English  decisions  positively  affirming  aik 
adverse  view  upon  the  whole  question.  As  before  expressed  by  us,. 
if  interest  be  allowable  at  all  upon  a  penalty,  we  cannot  see  why  it 
should  not  commence  when  the  defendant  is  in  default  for  not  pay- 
ing the  penalty.  Of  course  there  may  be  instances  where  the  pen- 
alty is  not  due  till  demanded,  and  bringing  the  action  may  be  the- 
first  demand.  But  in  the  case  now  presented  for  our  opinion  a. 
breach  is  evidenced  by  the  judgment  in  a  previous  action.  The^ 
sureties  knew  then  as  well  as  now  just  what  their  obligation  con- 
sisted of.  Another  inconsistency  is  seen  in  some  of  the  earlier 
cases  wherein  the  doctrine  is  declared  that  a  greater  amount  may- 
be awarded  against  a  principal  than  against  sureties  upon  the  same^ 
bond,  although  bound  in  the  Siune  manner  and  by  the  same  words.. 

But  these  illogical  distinctions  are  not  kept  up  in  many  modem 
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oases.  The  text  of  Sedgwick  on  Damages  is  in  this  respect  correc- 
ted by  a  qualifying  note  upon  page  262,  vol.  2,  6th  ed.,  cited  «w/>ra, 
where  may  be  found  a  citation  of  the  principal  cases  upon  both 
;8ides  of  the  question.  In  Field  on  Damages,  §  546,  note,  the  rule 
deduced  from  a  majority  of  modern  cases  is  stated  thus:  '*  Interest 
*on  the  -pemAtj  is  now  generally  allowed  on  the  ground  that  when 
there  is  a  breach  in  the  condition  of  a  penal  bond,  the  penalty  be- 
comes in  law  a  debt  due,  and  the  obligors  can  discharge  themselves 
from  liability  on  the  bond  when  the  damages  exceed  or  equal  the 
penalty,  by  the  payment  of  the  penalty  alone;  and  if  it  be- not  paid 
4it  the  time  of  the  breach,  it  should  bear  interest  until  paid."  See 
cases  there  cited.  See  also  the  case  of  Bank  of  Brighton  v.  Smith, 
12  Allen,  243. 

There  is  nothing  in  the  point  taken  by  the  defendants  that  the 
plaintiff  should  credit  the  value  of  the  replevied  goods  upon  the 
bond  because  he  recovered  their  value  of  a  third  person  who  was 
indemnified  by  the  principal  defendant.  The  bond  is  collateral  to 
the  whole  of  the  principaFs  liability.  That  recovery  extinguishes 
or  settles  only  a  part  of  it.  The  plaintiff  claims  to  recover  the 
damages  and  costs  awarded  him  by  the  judgment  in  the  action  of 
replevin,  and  an  officer's  fee  on  the  writ  of  restitution  with  interest 
thereon;  and  is  entitled  to  recover  $97.62  and  interest  from  March 
31,  1877,  the  date  of  the  judgment  therefor,  and  $3.40,  the  officer's 
iee,  and  interest  on  that  item  from  November  14,  1877. 

Bond  declared  forfeited.  Judgment  for  $110,  the  amount  of  peit" 
<ilty,  as  debt,  and  interest  thereon  as  damages,  enough  to  make  the 
4mtount  recovered  equal  to  the  claims  as  above  reckoned. 

Applbton,  C.  J.,  Waltok,  Dakfobth,  Barrows  and  Libbey, 
JJ.,  concurred. 
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t^aud^  obtaining  goods  intending  notiopag — prtmimory  note — damageti 

The  defendant  delivered  his  promisaory  note  in  consideration  of  the  payee's 
promlBe  to  deliver  him  in  the  future  five  mowers  and  four  plows.  The 
payee  at  the  time  positively  intended  never  to  deliver  any  of  the  goods. 
Buboequently  he  delivered  two  plows,  bat  neyer  delivered  any  of  the  other 
goods.  In  an  action  by  an  indorsee,  with  knowledge  of  the  fraud  ,A^/(f,  thai 
the  plaintiff  was  entitled  only  to  recover  for  the  plows  furnished,  less  tho 
damages  sustained  by  the  defendant  by  the  non-delivery  of  the  rpst  of  the 
articles.* 

ACTION  on  a  promissory  note.     The  opinion  states  the  point. 
The  plaintiff  had  judgment  below. 

Joseph  Baker,  for  plaintiff. 

D.  D.  Stewart  and  A.  H.  Ware,  for  defendant. 

Peters,  J.  The  defendant  gave  a  negotiable  note  in  con- 
sideration of  a  promise  of  the  payees  of  the  note  to  deliver  ta 
him  at  a  future  time  certain  mowing  machines  and  plows.  The 
note  is  sued  by  an  indorsee,  and  one  of  the  grounds  of  the  defense 
was,  that  the  payees  obtained  the  note  with  an  intention  never  ta 
deliver  the  implements,  and  that  the  indorsee,  who  sues  the  note,, 
was  conusant  of  the  fraud. 

The  instructions  to  the  jury  upon  that  point  present  the  ques- 
tion, whether  getting  property  by  a  purchase  upon  credit,  with  an 
intention  of  the  purchaser  never  to  pay  for  the  same,  constitutes 
such  a  fi-aud  as  will  entitle  the  seller  to  avoid  the  sale,  although 
thei*e  are  no  fraudulent  misrepresentations  or  false  pretenses. 

The  question  has  never  been  fairly  before  this  court  before  this 
time,  so  as  to  require  a  deliberate  decision.  The  plaintiff  contends 
that  the  question  was  settled  in  the  negative  in  the  case  of  Long  y» 
Woodman.  58  Me.  49.  But  that  case  falls  short  of  meeting  the* 
question  presented  in  the  present  case.  The  gist  of  the  charge 
against  the  purchaser  in  that  case  seems  to  have  been  that  he  fraud- 

*To  same  effeutt  TiUcoit  v.  Haidtmni  (31  Ohko  St.  UB),  97  Am.  Bep.  601,  and  note,  50C 
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nlently  refused  to  do  after  the  contract  what  he  agreed  to  do  at  the 
time  of  the  contract,  the  alleged  fraud  being  an  intention  foimed 
after  the  contract  rather  than  contemporaneously  with  it;  and  that 
was  an  action  of  deceit  based  upon  a  broken  promise  to  convey  real 
estate.  Of  late  years,  nisi  prius  rulings  in  our  own  courts  have 
frequently  been  in  accordance  with  the  law,  as  delivered  to  the  jury 
by  the  presiding  judge  in  the  case  at  bar,  and  we  think  the  doctrine 
may  safely  be  accepted  and  approved,  both  upon  authority  and 
principle. 

It  is  the  admitted  doctrine  of  the  English  cases,  and  is  sustained 
by  most  of  the  courts  in  the  United  States.  In  Benj.  on  Sales 
(2d  Am.  ed.),  §  440,  note  e,  very  numerous  cases  are  cited  to  the 
proposition.  Stewart  v.  Emerson^  52  N.  H.  301,  discusses  the 
question  at  length,  and  reviews  many  authorities. 

The  plaintiff  relies  upon  the  objection  that  it  is  not  an  indictable 
fraud,  an  argument  which  seems  to  have  inclined  the  Pennsylvania 
court  against  admitting  the  principle  into  the  jurisprudence  of  that 
State.  Smith  v.  Smithy  21  Penn.  St.  367  ;  Backentoss  v.  Speicher, 
31  id.  324.  It  has  been  held  by  some  courts  to  be  an  indictable 
cheat,  the  false  pretense  being  in  the  vendee's  pretendingly  making 
a  purchase,  while  his  only  purpose  is  to  cheat  the  vendor  out  of 
his  goods.  It  is  more  often  considered  however  as  not  a  matter  for 
indictment.  Bish.  Grim.  Law,  §  419.  But  the  objection,  taken 
by  the  plaintiff,  has  generally  been  considered  as  insufficient  to 
override  the  rule. 

But  the  doctrine  governing  the  case  before  us  should  not  be  mis- 
understood. To  constitute  the  fraud  there  must  be  a  preconceived 
design  never  to  pay  for  the  goods.  A  mere  intent  not  to  pay  for 
the  goods  when  the  debt  becomes  due  is  not  enough  ;  that  falls 
short  of  the  idea.  A  design  not  to  pay  according  to  the  contract 
is  not  equivalent  to  an  intention  never  to  pay  for  the  goods,  and 
does  not  amount  to  an  intention  to  defraud  the  seller  outright, 
although  it  may  be  evidence  of  such  a  contemplated  fraud. 
*  Nor  is  it  enough  to  constitute  the  fraud,  that  the  buyer  is  insol- 
vent, and  knows  himself  to  be  so,  at  the  time  of  the  purchase, 
and  conceals  the  fact  from  the  seller,  and  has  not  reasonable  expec- 
tations that  he  can  ever  pay  the  debt.  Some  courts  have  gone  so 
far  as  to  denominate  that  a  fraud  which  will  avoid  the  sale.  And 
it  may  have  been  so  held  in  bankruptcy  courts,  in  some  instances, 
as  between  a  vendor  and  the  assignee  of  the  vendee.     But  it  would 
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not  generally  be  enough  to  prove  the  fraud.  The  inquiry  is  not 
whether  the  vendee  had  reasonable  grounds  to  believe  he  could  pay 
the  debt  at  some  time,  and  in  some  way,  but  whether  he  intended 
in  point  of  fact  not  to  pay  it. 

Nor  is  it  enough,  that  after  the  purchase  the  vendee  conceives  a 
design,  and  forms  a  purpose  not  to  pay  for  the  goods,  and  success- 
fully avoids  paying  for  them.  The  only  intent  that  renders  the 
sale  fraudulent  is  a  positive  and  predetermined  intention,  enter- 
tained and  acted  upon  at  the  time  of  going  through  the  forms  of 
an  apparent  sale,  never  to  pay  for  the  goods.  Cross  v.  Peters,  1 
Greenl.  378;  Biggs  v.  Barry,  2  Curtis,  269;  Parkttr  v.  Byrnes,  1 
LoAv.  539;  Rotoley  v.  Bigeloto,  12  Pick.  307  (23  Am.  Dec.  607). 
The  general  principle  is  found  to  have  been  especially  applicable 
in  cases  where  written  instruments  and  negotiable  papers  have  been 
fraudulently  obtained  from  the  makers  of  them,  ti^miih  v.  Braine, 
16  Ad.  &  Ell.  (N.  S.)  244;  Hall  v.  Feaiherstone,  3  Hurlst.  & 
Norm.  284. 

The  defendant  received  a  small  portion  of  the  goods  which  were 
to  be  sent  to  him  for  the  note,  and  the  jury  were  instructed  to 
render  a  verdict  for  the  price  of  those  articles,  less  the  damages 
sustained  by  the  defendant  for  a  non-delivery  of  the  balance  of  the 
articles  at  the  contitict  price.  That  was  correct.  The  defendant 
was  to  be  no  worse  off  under  his  contract  because  he  was  defrauded 
than  he  would  have  been  if  not  defrauded.  Nor  does  it  make  a 
dilTerence  that  each  article  was  separately  priced  in  the  contract. 
The  contract  is  an  entirety,  and  the  damages  are  because  the  arti- 
cles were  not  all  furnished  at  the  enumerated  prices.  The  plaintiff 
urges  upon  our  attention  that  there  is  no  evidence  to  support  any 
reduction  from  the  price  for  damages.  There  is  such  in  the  testi- 
mony of  the  defendant. 

Motion  and  exceptions  overruled. 

Appletok,  C.  J.y  Waltok^  Babbows,  Dahpobth  and  Viboik^ 
JJ.,  concurred. 
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Bahoob  v.  Masonic  Lodge. 

(T8  He.  4SB.) 
Statute  —  charity,  public  —  Masonic  lodge, 

A  masonic  lodge  is  not  a  pablic  cliaritable  or  benoTolent  infltitntloa.* 

A  CTION  to  recover  a  tax.     The  opinion  states  the  case.    Case 
£\    reserved. 

T,  W.   Vosey  city  solicitor,  for  plaintiff. 
Drummond  £  Drumm07idy  for  defendant. 

Appleton,  C.  J.  The  Bising  Virtue  Lodge,  with  other  lodges, 
owning  a  block  of  stores  assessed'as  of  the  value  of  fifteen  thousand 
dollars,  claim  that  this  property,  a  small  portion  of  which  in  value 
k  used  for  masonic  purposes,  should  be  exempted  from  bearing  its 
proportionate  share  of  the  burdens,  which  are  imposed,  for  the  sup- 
port of  government,  on  the  general  property  of  the  community. 

The  just  and  honest  rule  in  assessments  for  governmental  pur- 
poses is  equality  of  taxation.  Whatever  sacrifices  it  requires  from 
the  people  should  be  made  to  bear  as  nearly  as  possible  with  the 
same  pressure  upon  all.  In  this  way  only  will  there  be  the  least 
sacrifice  by  all.  If  one  bears  less  than  his  share  of  the  public 
burdens,  some  other  must  bear  more.  If  one  block  of  stores  re- 
mains untaxed,  the  remaining  stores  and  other  taxable  propei-ty 
must  be  unduly  and  disproportionately  taxed.  The  more  numerous 
the  exemptions,  the  more  unequal  and  burdensome  the  taxation. 

The  defendant  corporation  denies  that  its  property  should  be 
assessed  to  defray  its  ratable  share  of  the  expenses  of  the  govern- 
ment, which  protects  it,  in  common  with  the  other  property  of  the 
people  and  corporations  of  the  State.  The  ground  of  exemption 
rests  on  R  S.,  ch.  6,  §  6,  part  2,  by  which  "  the  real  and  personal 
property  of  all  literary  institutions,  and  the  real  and  personal  prop- 
erty of  all  benevolent,  charitable  and  scientific  institutions  in- 
corporated by  this  State,*'  are  exempted  from  taxation. 

Assuming  that  the  legislature  have  the  power  to  relieve  favored 

^^BbOmnly  </  Btnnepinv.  Brotherhond  of  Gethsemane  (27  Minn.  4e0).  88  Am.  Bap. 
2Q6,  and  note,  800  ;  Manners  ▼.  PML  Lfb.  Co.  (08  Penn.  St.  166),  89  Am.  Bep.  74L 
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corporationfi  or  individuals  from  paying  their  just  taxes  (and  it  is 
as  proper  in  the  one  case  as  in  the  other),  still  taxation  is  the  general 
rule ;  exemption  from  taxation  the  exception.  Statutes  violating 
the  general  rule  are  to  be  construed  strictly.  They  must  be  con- 
strued with  the  utmost  strictness.  The  statute  creating  the  exemp- 
tion must  be  clear,  precise  and  definite,  so  as  to  satisfy  the  court 
beyond  all  doubt  that  the  exemption  claimed  wa&  within  the  inten- 
tion of  the  legislature,  as  every  exemption  is  repugnant  to  equal 
and  impartial  taxation.  '^All  exemptions  ai-e  to  be  construed 
strictly.  Such  special  privileges  are  in  conflict  with  the  universal 
obligation  of  all  to  contribute  a  just  proportion  toward  the  public 
burdens."  Co.  Corn.  v.  Sisters  of  Charity ^  48  Md.  34.  "The 
power  to  tax,"  observes  Davis,  J.,  in  Bailey  v.  Magwire,  22  WalL 
226,  '^  rests  upon  necessity,  and  is  inherent  in  every  sovereignty,  and 
there  can  be  no  presumption  in  favor  of  its  relinquishment." 

Exemption  is  a  special  favor  conferred.  The  party  claiming  it 
must  bring  his  case  unmistakably  within  the  spirit  and  intent  of  thd 
act  creating  the  exemption.  Charity  and  charitable  uses  are  expres- 
sions recognized  and  well  understood  in  the  law.  The  object  of  the 
legislature  was  to  favor  societies  existing  exclusively  for  charitable 
purposes,  or  as  was  said  elsewhere  by  an  eminent  court,  for  purposes 
pui*ely  charitable,  not  a  society  existing  for  other  and  distinct  pur- 
poses, and  with  other  and  different  objects  to  be  attained.  It  was 
the  object  to  protect  public  charitable  institutions. 

The  statute  upon  which  the  defendants  rely  uses  the  word  "  benev- 
olent," but  there  is  no  question  that  this  word,  when  used  in  connec- 
tion with  charitable,  is  to  be  regarded  as  synonymous  with  it  and  as 
defining  and  limiting  the  nature  of  the  charity  intended.  Salton- 
stall  y.  Sanders y  11  Allen,  470. 

Wliat  then  is  a  charity  ?  What  is  a  charitable  institution  ?  "  A 
good  charitable  use  is  public,"  remarks  Gray,  J.,  in  SaltonstaU  v. 
Sanders,  llAllen,  456,  ''  not  in  the  sense  that  it  must  be  executed 
openly  and  in  public  ;  but  in  the  sense  of  being  so  general  and  in- 
definite in  its  objects  as  to  be  deemed  of  common  and  public  benefit. 
Each  individual  immediately  benefited  may  be  private,  and  the 
chai'ity  may  be  distributed  in  private  and  by  a  private  hand.  It  is 
public  in  its  general  scope  and  pui*pose,  and  becomes  definite  and 
private  only  after  the  individual  objects  have  been  selected."  In 
Attorney- Oe)i^ral  v.  Proprietors  of  Meeting  Bouse,  3  Gray,  60,  "  A 
public  charity,"  observes  Shaw,  C.  J.,  "in  legal  contemplation,  is 
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derived  from  gift  or  bounty."  Aitomey-Oeneral  v.  Hewer,  2  Vern. 
387.  In  the  case  of  the  AUomey- General  y.  BeeUs,  2  Sim.  and 
Sta.  77,  it  is  said  by  the  yice-chancellor,  that  it  is  the  source 
whence  the  funds  are  derived,  and  not  the  purpose  to  which  they 
are  dedicated,  which  constitutes  the  use  charitable  ;  if  derived  from 
the  gift  of  the  crown,  or  the  legislature,  or  a  private  gift  for  im- 
proving a  town,  they  are  charitable  within  the  equity  of  the  statute 
of  43  Eliz.,  c.  4 ;  but  when  a  fund  Is  derived  from  rates  and  assess- 
ments, being  in  no  respect  derived  from  bounty  or  charity,  it  is  not 
charitable.  So  a  subscription  by  a  benefit  society,  for  mutual  re- 
lief, is  a  private  and  not  a  public  charity,  and  does  not  require  the 
intervention  of  the  attorney-general.  ^no;».,3Atk.  277.  The  essen- 
tial features  of  a  public  charity  are  that  it  is  not  confined  to 
privileged  individuals,  but  is  open  to  the  indefinite  public.  It  is 
this  indefinite,  unrestricted  quality,  that  gives  it  its  public  char- 
acter.    DonohugVs  Appeal,  86  Penn.  St.  306. 

Masonry,  being  a  secret  institution,  and  its  main  purposes  being 
carefully  guarded  from  public  scrutiny  and  knowledge  in  the  secrecy 
of  its  lodges,  we  can  only  ascertain  the  objects  of  its  existence  from 
the  information  afforded  us  by  its  constitution  and  its  general 
regulations,  so  far  as  they  are  made  part  of  the  case.  The  intimate 
purposes  of  the  institution  are  not  disclosed.  They  are  secret. 
They  are  kept  sacred.  It  is  only  from  what  is  known  that  we  can 
infer  what  are  its  leading  objects. 

The  section  relied  on  as  exempting  the  institution  from  taxa- 
tion refers  to  those  which  are  purely  charitable.  That  masonic 
lodges  are  charitable  to  their  own  members  is  not  to  be  questioned, 
but  that  is  not  the  question.  The  inquiry  is,  whether  it  is  a 
public  charity,  or  a  private  charity  for  the  exclusive  aid  of  its  mem- 
bers. 

The  constitution,  it  seems  by  the  preamble  thereto,  was  ordained 
and  established  "in  order  to  form  perfect  fraternal  union,  establish 
order,  insure  tranquillity,  provide  for  and  promote  the  general  wel- 
fare of  the  craft,  and  secure  to  the  fraternity  the  blessings  of 
masonic  privileges."  Prom  the  "blessings  of  masonic  privileges," 
all  not  members,  and  all  of  the  female  sex  not  married  to  masons 
or  begotten  by  them  in  lawful  wedlock,  are  excluded,  while  no 
woman  can  be  a  member,  and  no  man,  except  by  unanimous  vote. 
It  will,  too,  be  j)erceived  that  charity  is  not  even  mentioned  as  one 
of  the  purposes  for  which  the  constitution  was  ordained  and  estab- 
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Ijfihed,  but  '^  the  welfare  of  the  craft" and"  the  blefimngs  of  maaonio 
priTileges ''  are  apeciallj  deaignated. 

It  provides  for  the establiahmentand  preseryation  of  "a  uniform 
mode  of  working  and  lectures,  in  accordance  with  the  ancient  land- 
marks and  customs  of  masonry/'  and  a  grand  lecturer,  *^  whooe 
duty  it  shall  be  to  exemplify  the  work  "  and  "  impart  instruction  to 
any  lodge  requiring  their  services." 

Its  funds  are  derived  from  fees  for  initiation,  assessments,  fees 
for  dispensation  for  holding  new  lodges,  to  be  paid  the  grand 
treasurer,  and  generally  from  "fees,  dues  and  assessments." 

Of  the  nine  committees  for  which  provision  is  made  in  the  num- 
agement  of  the  institution,  there  is  one  for  charity,  whose  duty  it 
is  to  appropriate  the  iuterest  of  the  charity,  "  in  whole  or  in  part, 
for  the  relief  of  such  poor  and  distressed  brethren,  their  widows 
4md  orphans,  as  the  giund  lodge  or  the  trustees  of  the  charity  fund 
may  consider  worthy  of  assistance,  and  if  the  whole  be  not  so  dis- 
tributed, the  residue,  with  all  the  other  receipts  of  the  treasurer, 
after  deducting  therefrom  such  sums  as  may  be  necessary  for  the 
ordinary  expenses  of  the  Graud  Lodge,"  is  to  be  added  to  this  fund. 
This  limitation  of  charity  in  the  constitution  is  found  in  similar 
terms  in  the  charter  of  the  defendant  lodge. 

The  jewels  and  the  regalia,  the  elaborate  schedule  of  official  digni- 
taries with  titles  implying  important  functions  and  grave  duties,  in- 
consistent with  and  unnecessary  for  the  distribution  of  charities,  its 
splendid  processions,  its  gorgeous  rooms,  its  palatial  temples,  its 
**  duly  "  guarded  doors,  its  mysterious  rites,  its  secret  signs  of  recog- 
nition, aU  its  rules, regulations  and  proceedings,  so  far  as  made  known 
to  the  public,  negative  the  idea  that  charity  is  the  primary  and  ex- 
clusive object  of  the  institution,  and  conclusively  prove  that  '^  the 
welfare  of  the  craft,"  and  "  the  blessings  of  masonic  privileges,'* 
are  the  objects  of  its  existence.  It  is  a  society  for  mutual  benefit 
and  protection,  and  the  ends  to  be  attained  are  private  and  per- 
sonal, not  public.  The  very  word  "  privileges,"  implies  rights  and 
immunities  superior  to  those  enjoyed  by  others. 

It  is  apparent  that  the  defendant  corporation  cannot  be  regarded 
as  a  purely  public  charitable  institution,  because  it  wants  the  es- 
sential elements  of  a  public  charity.  It  has  other  objects  than 
charity.  Whatever  its  ultimate  purposes,  they  are  other  than 
charitable.  Its  funds  are  derived  not  from  devises  and  gifts,  i\&  in 
case  of  a  public  charity,  but  from  fees  and  the  assessment  of  its 
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members.  The  funds  so  obtained  are  to  be  distributed  among  the 
poor  and  needy  members,  from  whom  they  were  collected,  and 
among  their  wives  and  children.  It  is  an  association  for  the  mutual 
benefit  of  its  members,  and  not  a  charitable  institution  within  the 
meaning  of  the  statute.     Bolton  t.  Bolton^  73  Me.  299. 

In  Bdbb  v.  Reed,  5  Rawle,  157,  it  was  held  that  a  lodge  of  Odd 
Fellows,  being  an  association  of  mutual  beneyolence  among  its 
members,  was  not  a  charitable  institution.  But  the  Odd  Fellows, 
so  far  as  is  known,  are  a  secret  institution  with  signs  of  recognition 
and  carefully  guarded  secrets,  raising  their  funds  and  distnbuting 
the  same  in  a  similar  manner  as  the  Masons.  "The  association,** 
observes  Sargent,  J.,  in  delivering  the  opinion  of  the  court, 
"  from  whose  property  is  the  money  in  court,  was  formed  and  con- 
ducted without  incorporation.  Its  objects  are  stated  to  be  the  em- 
ployment of  its  funds  in  purj^oses  of  mutual  benevolence  among  its 
members  and  their  families  ;  but  these  cannot  be  deemed  charitable 
uses  under  the  common  law  of  Pennsylvania,  or  the  statute  of  43 
Eliz.  The  twenty-one  cases  enumerated  in  the  statute,  and  others 
constructively  within  it,  are  of  a  public  nature,  tending  to  the 
benefit  or  relief  in  some  shape  or  other,  of  the  community  at  large, 
and  not  restricted  to  the  mutual  aid  of  a  few."  In  Tiiomson^s  ExWs 
V.  Norris,  20  N.  J.  Eq.  624,  the  case  of  Babb  v.  Heed,  was  cited 
with  approbation. 

In  Delaware  Oouniy  Institute  v.  Delaware  Couniy,  94  Penn.  St, 
163,  it  was  held  that  an  institute  of  science,  whose  object  was  the 
promotion  of  general  and  scientific  knowledge  among  the  commun- 
ity at  large,  but  whose  benefits  were  restricted  to  its  members,  ex- 
cept at  the  pleasure  of  its  managers,  was  not  a  purely  public  charity, 
and  was  not  exempt  from  taxation  as  such.  "  The  plaintiff  in  error," 
observes  the  court,  "so  far  from  being  a  purely  public  charity,  is 
not  a  public  charity  at  all.  It  is  a  private  corporation  for  the 
benefit  of  its  members,  as  much  as  any  other  beneficial  and  literary 
society."  It  will  be  observed  that  other  than  membcra  were  al- 
lowed, or  might  be  allowed,  to  participate  in  all  the  benefits  of  the 
association,  not  so  with  masonic  lodges,  whose  "  masonic  privileges  " 
and  benevolence  are  limited  and  restricted  to  its  members  and 
families. 

A  charitable  institution,  to  be  exempted  from  taxation,  must  be  a 
purely  charitable  one.  Humphries  v.  Little  Sisters  of  the  Poor,  29 
Ohio  St.  206.     The  gift  or  bequest  must  be  for  strictly  charitable 
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pui*pose8^  else  the  trust  will  not  be  enforced.  Hiwnpson's  B^r%  y. 
NoiTis.  The  funds  of  the  defendant  corporation  may  be,  and  are, 
as  the  case  shows,  applied  to  other  than  charitable  uses/'  as  for  the 
good  of  the  craft,"  in  building  a  hall  for  the  unknown  purposes  of 
its  existence.  To  authorize  exemption  from  taxation  its  purposes 
must  be  "strictly  charitable,"  "purely  charitable,"  not  a  comming- 
ling of  other  and  more  important  purposes  with  charity  as  a  mere 
secondary  consideration. 

But  we  are  referred  to  certain  decisions  as  opposed  to  the  con- 
clusions which  we  have  arrived  at.  It  may  be  proper  to  remark 
that  the  constitution  and  regulations  of  the  grand  lodge  were  not 
before  nor  considered  by  the  court,  in  the  cases  relied  upon  in  de- 
fense. 

In  King  v.  Parker^  9  Gush.  71,  it  was  held  that  a  conveyance  to 
certain  persons  and  the  survivors  of  them  as  joint  tenants,  but 
without  word  of  limitation  to  their  heirs  or  to  the  heirs  of  the  sur- 
vivor, in  trust  to  and  for  the  use  of  an  unincorporated  lodge  of 
Freemasons,  to  the  only  proper  use,  benefit  and  behoof  of  the 
lodge  forever — was  in  trust  and  that  the  estate  did  not  descend 
to  the  heirs  of  the  grantor.  It  suffices  to  remark  that  since 
that  decision  the  question  of  public  charities  has  been  before  the 
same  court,  and  this  decision  has  been  not  merely  doubted,  but 
substantially,  so  far  as  relates  to  the  question  under  discussion, 
overruled.  In  Old  South  Society  v.  C rocker y  119  Mass.  24,  Wells, 
J.,  says  property  held  in  trust  for  a  monthly  meeting  of  friends 
seems  to  have  been  regarded  as  a  public  charity  in  Earle  Y.  Woody 
8  Cush.  430,  and  in  Dexter  v.  Gardner,  7  Allen,  243 ;  and  for  a 
lodge  of  Freemasons  in  King  v.  Parker,  9  Gush.  71,  but  neither  of 
these  cases  was  a  proceeding  which  concerned  the  administration 
of  charity  as  such.  They  were  suits  relating  to  trusts,  in  which 
the  rights  of  private  parties  alone  were  represented.  There  was  no 
public  charity  declared  in  either  case,  and  no  adjudication  which 
necessarily  involved  or  was  based  upon  the  existence  of  a  charitable 
trust.  .  A  fund  to  be  dispensed  exclusively  by  way  of  mutual  aid  or 
benefit,  among  the  members  of  an  association,  is  a  private  and  not 
a  public  charity,  3  Gray,  60  ;  11  Allen,  64.  It  may  well  bo  ques- 
tioned, therefoi*e,  whether  all  the  conditions  requisite  for  a  technical 
public  charity  were  present  in  the  case  of  Kvig  v.  Parker,  cited 
above. 

The  case  of  Duke  v.  Fuller,  9  N.  H.  536,  was  that  of  an  unin- 
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corporated  lodge  of  Masous^  one  of  whose  by-laws  was  that  **  the 
furniture  and  funds  of  the  lodge  shall  be  considered  as  the  joint 
and  equal  property  of  all  the  members^  who  shall,  by  a  majority  of 
YoteSy  have  management  thereof  for  the  good  of  the  craft  or  for  the 
relief  of  indigent  and  distressed  worthy  Masons,  their  widows  and 
orphans."  The  lodge  was  dissolved  and  the  funds  divided  among 
the  six  attending  members  and  the  defendant,  who  had  been  its 
treasurer,  and  the  plaintiff  brought  his  suit  for  his  share.  The 
court  held  the  division  void  and  gave  judgment  for  the  defend- 
ant. In  their  opinion  they  cite  Stat.  43  Eliz.  relating  to 
''gifts  and  devises"  for  charitable  uses,  as  if  the  funds  de- 
rived from  assessments  were  derived  by  "  gifts  or  devises,"  which 
they  assuredly  are  not,  any  more  than  taxes  collected  for  and  ap- 
propriated to  the  support  of  paupers,  are  to  be  deemed  within  that 
statute,  though  that  is  a  more  general  and  extensive  charity.  As- 
suming this  to  be  a  public  charity,  the  court  intimate  that  in  cases 
of  gross  mismanagement  or  dissolution,  it  might,  sitting  as  a  court 
of  equity,  take  the  funds  and  commit  their  administration  to  other 
hands.  But  the  right  to  thus  interfere  can  rest  only  on  the  ground 
that  this  is  a  purely  public  charity,  which  all  the  authorities  show 
it  is  not. 

In  Slate  v.  Addison,  2  S.  G.  499,  the  decision  rests  upon  the  long 
continued  construction  by  the  city  council  of  Charleston,  of  an  or- 
dinance passed  in  1793,  exempting ''  all  and  every  *  *  charitable 
society  from  payment  of  any  city  taxes  now  due  or  to  become  due." 
The  property  of  certain  real  estate  belonging  to  the  lodge  remained 
untaxed  until  the  year  1868,  when,  for  the  first  time,  it  was  taxed. 
*' Having  already  intimated,"  observes  Moses,  C.  J.,  "that  we  do 
not  consider  it  as  essential  for  any  society  claiming  exemption  under 
the  ordinance  of  1793,  to  show  that  the  charities  which  it  adminis- 
ters are  purely  for  public  purposes,  we  think  the  relators  are  to  be 
held  within  it,  because  the  city  council,  from  the  period  when 
the  societies  first  owned  real  estate  in  Charleston,  to  1868, 
have  given  a  construction  to  it  which  it  was  too  late  to  disre- 
gard or  change  while  it  was  in  force.  It  is  true,  as  it  was  not  in 
the  nature  of  a  contract,  they  could  have  repealed  it  at  their 
pleasure ;  but  while  operative,  their  action  in  regard  to  it  for  so 
long  a  time  must  be  received  as  the  interpretation  of  their  own  en- 
actment." It  will  be  perceived  that  it  is  not  alleged  that  the  lodges 
in  question  were  within  43  Eliz.     The  decision  rests  on  the  absence 
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of  previous  taxation,  aad  on  the  construction  of  the  language  of  the 
ordinance,  made  by  the  city  counciL 

In  Mayor  of  Savawiah  v.  Solomon's  Lodge,  53  Ga.  93,  it  was  held 
that  a  masonic  institution  was  a  charitable  institution  and  exempt 
from  taxation,  but  the  decision  was  based  solely  by  Wabner,  0.  J., 
upon  the  statutes  of  the  State.  ''  It  was,"  he  remarks,  '^  so  recog- 
nized and  styled  by  the  general  assembly  of  this  State,  as  far  back 
as  1796.  See  Marble  and  Crawford's  Digest,  147."  Upon  this  as» 
sumption,  and  withoujb  discussion,  the  opinion  rests.  Whether  or 
not  it  was  purely  a  public  charity  was  neither  considered  nor  dis- 
cussed. 

In  Everett  v.  Carr,  59  Me.  326,  all  that  was  decided  was,  that 
'^  incorporated  masonic  lodges  might  receive  in  trust,  property  de- 
vised for  charitable  purposes."  They  could  hold  property  aa 
trustees,  as  toAvns  or  individuals  can,  but  that  does  not  make  the 
towns,  lodges  or  individuals,  public  charitable  institutions  within  the 
statute.  They  are  corporations  established  for  other  purposes,  and 
holding  specified  property  for  certain  purposes.  They  hold  as  cor- 
porations their  own  property  in  their  own  right,  for  such  purposes 
as  the  law  permits ;  and  trust  property  in  trust,  as  other  trustees. 
In  the  will  of  Dwinel  there  were  legacies  to  Everett  and  others,  "  in 
trust,  to  be  used  solely  and  purely  for  charitable  purposes. "  Neither 
devise  altered  the  relations  of  the  devisees,  so  as  to  make  either  the 
lodges  or  the  individual  trustees  thereby  '^charitable  institutions," 
and  therefore  to  be  exempted  from  tajcation.  The  only  question 
then  was,  whether  the  lodge  could  take  as  trustee.  That  it  does 
charitable  acts  is  not  to  be  questioned,  but  if  charity  was  not  the 
primary  and  exclusive  object  of  its  existence,  and  it  was  not  a 
purely  benevolent,  charitable  institution,  the  purpose  and  objects  of 
its  existence  remaining  unchanged,  the  receiving  a  devise  as  trustee 
would  not  make  it  a  public,  charitable  institution,  under  the 
statute,  when  without  and  before  such  devise  it  was  not,  any  more 
than  a  bequest  to  a  town  for  literary  purposes  would  make  such 
town  a  literary  institution.  The  town  can  hold  a  devise  for  literary 
purposes,  as  trustee,  precisely  as  a  lodge  can  for  benevolent  purposes, 
without  the  one  being  a  literaiy  or  the  other  a  benevolent  insti- 
tution, witliin  the  purview  of  the  statute.  Piper  y.  JUoullon,  72 
Me.  155. 

In  Indianapolis  v.  Orand  Master,  25  Ind.  518,  it  was  held  that 
a  lodge  was  a  charitable  institution  —  but  its  rules  and  regulations 
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T^ere  not  before  the  court,  nor  considered  by  it.  The  decision 
rather  assumed  it  as  true  that  it  T^as  a  charitable  institution,  and 
assuming  it  to  be  so,  the  court  decided  that  it  was. 

After  a  careful  consideration  of  the  constitution  and  the  general 
rules  and  regulations  of  the  Orand  Lodge  of  the  State  of  Maine, 
and  after  an  examination  of  the  authorities  bearing  on  the  question, 
our  conclusion  is  that  a  masonic  lodge  is  not  a  charitable  or  be- 
nevolent institution,  within  R.  S.,  ch.  6,  §6,  par.  2  and  that  its  real 
and  personal  estate  must  bear  its  equal  and  just  proportion  of  the 
burdens  of  sustaining  goyernment  with  the  other  property  of  the 
community. 

Judgment  for  plaintiff. 

Walton",  Barrows,  Dakfobth,  Peters,  Libbey  and  Sy- 
VONDS,  JJ.,  concurred. 


Baker  v.  Bessey. 

08  Me.  4m) 
Deed — ' '  appurtenaneee — mill-dam, 

A  deed  of  a  "  miU  and  dam,  with  the  appurtenanoes/'  will  paaa  not  only  the 
dam  at  the  mill ,  bat  an  easement  In  a  reeervoir  dam,  half  a  mile  aboye, 
owned  by  the  grantor  of  the  mill  and  the  lower  dam,  and  for  many  years 
OBed  in  conjunction  with  them,  and  up  to  which  the  lower  dam  has  always 
flowed,  although  the  grantor  did  not  own  all  the  adjoining  land  between  the 
dams.    (See  note,  p.  881.) 


WRIT  of 


entry.     The  opinion  states  the  case. 


Joseph  Baker,  for  plaintiff. 
Edmund  F.  Weib,  for  defendant. 

Peters,  J.  The  demandant,  under  a  complaint  for  flowage, 
recovered  a  judgment  for  damages  against  one  of  the  present 
defendants;  sued  the  ^ame  in  assumpsit  in  order  to  obtain  a  lien- 
judgment  against  the  defendants'  mill-dam  and  mill,  recovering  in 
that  suit;  purchased  the  property  in  her  name  at  a  sale  by  the 
Vol.  XL  —  48 
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officer  upon  an  execution  issued  on  the  latter  judgment;  and  insti- 
tutes this  action  to  recoyer  possession  of  the  property  thus  pur- 
chased. 

[Minor  point  omitted.] 

The  description  of  the  demanded  premises  in  all  of  the  writs 
and  papers,  including  the  deed  from  the  officer,  is  this :  ''  The 
mill  and  dam,  with  the  appurtenances,  and  the  land  under  and 
adjoining  them,  and  used  therewith,  situated  on  and  across  the 
stream  that  constitutes  the  outlet  of  the  Lovejoy,  and  formerly 
owned  by  Belden  Bessey,and  now  occupied  by  the  respondents. '*  It 
is  argued  by  the  defendants,  that  this  is  not  a  good  description, 
because  not  giving  metes  and  bounds.  We  think  that  in  this  par- 
ticular proceeding  such  a  general  description  is  well  enough, 
though  such  might  not  be  the  case  iu  officers'  proceedings  usually. 
It  is  the  language  of  the  statute.  It  may  in  this  case  be  a  safer 
description  to  abide  by  than  any  other,  for  both  parties. 

The  defendants  contend  further,  that  the  description  does  not 
embrace  the  dam  which  caused  the  original  injury  by  flowing,  and 
that  for  that  reason  the  proceedings  are  erroneous.  It  appears  that 
there  are  two  dams  across  the  stream,  one  at  the  mill,  and  the  other 
about  half  a  mile  above  the  mill,  and  within  a  mile  from  the  pond ; 
that  the  lower  dam  flows  only  up  to  the  upper  dam;  that  the  upper 
dam  holds  back  the  principal  head  of  water  used  at  the  mill,  and 
caused  the  flowage  which  the  demandants  complained  of;  that  the 
same  person  was  the  owner  of  the  mill  and  botli  dams,  and  that 
for  many  years  the  dams  have  been  used  in  conjunction  with  each 
other;  and  it  may  be  inferred,  we  think,  from  the  evidence,  that 
either  structure  would  be  of  very  little  value  or  consequence  with- 
out the  other. 

The  question,  upon  these  facts,  is  whether  an  easement  in  the 
upper  dam  is  included  in  the  describing  words,  "  mill  and  dams, 
with  the  appurtenances,"  as  used  in  the  sheriff's  conveyance  and 
the  other  papers.  We  think  it  is  contained  therein,  not  in  express 
terms,  but  by  the  strongest  implication.  It  is  an  incident  to  the 
land  granted. 

The  question  is  governed  by  the  ancient  maxim  or  rule  of  law, 
that  when  a  person  grants  a  thing,  he  is  supposed  also  tacitly  to 
grant  such  means  of  his  own  as  are  necessary  to  thereby  attain  the 
thing  granted;  that  when  the  principal  thing  is  granted,  the  inci- 
dent passes  with  it.    Broom  Max.  362;  Shep.  Touch.  89.    Incidents 
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attached  to  land  granted  pass  to  the  grantee,  without  any 
special  terms  in  the  conveyance,  when  necessary  for  its  use  and 
enjoyment.  This  principle  is  especially  applicable  to  water  privi- 
leges in  grants  of  mills  dependent  for  their  use  and  value  upon  a 
water-power. 

The  general  principle  has  various  practical  applications.  A  deed 
of  a  wharf  may  by  implication  include  the  use  of  adjoining  flats; 
of  a  house  may  convey  the  right  of  access  thereto;  of  standing 
timber  grants  the  necessary  facilities  for  cutting  and  removing 
it ;  of  a  mine,  the  opportunities  to  excavate  for  it ;  of 
a  *'farm"  or  "messuage"  or  " manor/' known  by  any  certain 
name,  may  include  sundry  distinct  tenements  and  easements  which 
are  necessarily  incident  to  the  principal  thing  described  as  granted. 
A  "  bam,"  when  conveyed  or  reserved  eo  nomine^  may  include  a 
shed  connected  with  it,  and  other  privileges.  Cunninglmm  v.  Wehh^ 
69  Me.  92.  Under  a  description  of  a  '^  rope-walk  "  in  a  deed,  such 
land  of  the  grantor  may  pass  as  is  habitually  and  necessarily  used 
for  its  business.  Davis  v.  Handy,  37  N.  H.  65.  An  interesting 
and  novel  illustration  of  the  principle  is  seen  in  the  case  of  Hougan 
V.  Railroad,  35  Iowa,  558;  s.  c,  14  Am.  Rep.  504,  where  it  was 
held  that  a  railroad  company,  having  by  grant  a  riglit  of  way  for 
the  use  and  occupation  of  its  railway,  had  the  legal  right  to  dig  a 
well  upon  such  right  of  way,  and  to  use  the  water  supplied  by  per- 
<}olation  for  raili*oad  purposes,  although  it  materially  diminished 
the  supply  of  water  in  a  spring  upon  the  grantor's  land.  It  has 
been  frequently  held  that  the  principle  applies  to  a  grant  of  land 
with  water  running  to  buildings  upon  it,  the  grantor  having  a  per- 
manent ownershij)  in  the  estate  and  in  the  waters.  Coohdge  v. 
Eager,  43  Vt.  9;  s.  c,  5  Am.  Bep.  256. 

The  maxim  of  principle  is  general  in  its  character,  and  for  that 
reason  different  courts  have  been  led  to  different  conclusions  in 
many  instances,  and  nice  distinctions  have  arisen  in  cases.  Differ- 
ences might  arise  even  in  respect  to  some  of  the  cases  which  we 
have  cited  for  the  purpose  of  argument  and  illustration.  But  in 
construing  conveyances  of  mills  and  mill  privileges,  the  course  of 
decision  has  been  uniformly  liberal  toward  the  grant.  It  was  laid 
down  by  the  old  writers  in  general  terms,  that  by  the  grant  of  mills, 
the  waters,  flood-gates,  and  the  like,  that  are  of  necessary  use  to 
the  mills,  do  pass."  The  same  doctrine  was  at  an  early  day 
accepted  in  this  State.      In  Blake  v.  Clark,  6  Me.  436,  it  was  held 
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that  the  woi-d  '*  mill "  in  a  conveyance  would  carry  the  land  under 
the  mill,  and  might  embrace  the  free  use  of  the  head  of  water 
existing  at  the  time  of  the  conyeyance,  as  also  a  right  of  way  and 
any  other  easement  which  has  been  used  with  the  mill^  and  which 
is  necessary  to  its  enjoyment.  This  principle  has  been  acted  upon 
in  quite  a  number  of  subsequent  cases.  ff{Ukorn  v.  Siinson,  10 
Me.  224;  Maddox  v.  Ooddard,  15  id.  218  ;  Rackley  v.  Sprague,  17 
id.  281  ;  Crosby  v.  Bradbury,  20  id.  61  ;  Stackpole  v.  Ourtii,  32  id. 
383.  Shaw,  C.  J.,  defines  the  principle  in  Richardson  v.  BigeioWy, 
15  Gray,  154,  as  far  as  applicable  to  the  water-power  embraced  in 
such  a  description.  ^'It  is  a  well-settled  rule  of  law/' says  he^ 
« that  the  grant  of  a  mill  carries  with  it,  by  necessary  implication, 
the  right  to  the  use  of  the  water-course  coming  to  the  mill,  and 
furnishing  power  for  working  it,  and  also  to  the  canal  or  racewaj 
which  carries  the  water  from  the  mill,  to  the  full  extent  of  th» 
grantor's  right  and  power  so  to  gi'ant  them." 

There  are  cases  which  hold  that  the  rule  would  not  apply  wher& 
a  mill-site  is  described  by  metes  and  bounds,  without  any  allusion  in 
the  deed  to  any  mill  or  water  right  or  privilege,  and  there  is  nothing 
therein  to  indicate  an  intention  to  include  any  privileges  connected 
with  the  main  subject  of  the  grant.  Brace  v.  Yale,  4  Allen,  393  ; 
Tabor  v.  Bradley y  18  N.  Y.  109;  Voorhees  v.  Burchard,  55  id.  98  ; 
Simmons  v.  Cloonan,  81  id.  557. 

The  objection  raised,  that  land  does  not  pass  as  appurtenant  to 
land,  does  not  apply  in  this  case.  The  land  is  not  claimed  in  the 
upper  dam,  but  only  the  use  of  the  land,  an  easement  in  it.  Nor 
does  the  objection,  pressed  upon  our  attention,  lie,  that  there  was 
no  casement  to  pass  by  the  grant,  for  the  reason  that  the  grantor 
had  more  than  an  ejisement,  having  a  full  fee.  The  question  is  not 
whether  an  existing  easement  passed  by  the  terms  of  the  grant,  but 
whether  a  new  one  was  not  thereby  created;  whether  the  proceed- 
ings do  not  canre  one  out  of  the  defendants'  estate;  in  other  words,, 
whether  an  easement  in  the  dam  above  is  not,  in  a  legal  sense,  a. 
]>art  and  parcel  of  the  privilege  helow.  A  mere  mill-structure  waa 
not  the  thing  granted,  but  a  mill ;  which  implies  a  water-power  ^ 
and  a  privilege  in  the  upper  dam  is  an  essential  part  of  that  power^ 
The  two  are  but  one  thing.  The  two  combined  are  amenable  for 
damages  under  the  flowage  act.     Goodwin  v.  Oibbs,  70  Me.  243. 

The  fact  that  a  half  mile's  distance  intervenes  between  the  two 
dama  does  not  defeat  an  application  of  the  principle.      They  are^ 
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<x>n]iected  by  a  natural  stream.  ^All  easements  are  out  of  land  other 
than  the  principal  land  granted.  It  is  the  use  of  the  water-course 
that  constitutes  the  privilege,  which  may  necessarily  be  for  a  longer 
or  shorter  distance^  according  to  circumstances.  It  may  require  a 
control  of  the  water  far  aboye  or  below  the  mill.  New  Ipswich 
Factory  v.  Baichelder,  3  N.  H.  190  (14  Am.  t)ec.  346).  Distance  is 
but  one  of  the  elements  to  be  taken  into  the  account.  This  is  out- 
weighed by  relatively  more  important  considerations.  "  It  has  often 
been  held  that  a  conveyance  by  metes  and  bounds  of  a  mill  site/'  says 
FoLGER,  J. ,  in  VoorJiees  v.  Burchard,8upra,  *'  carries  the  right  to  take 
and  convey  and  discharge  water^  from  and  across  lands  not  within 
the  boundaries  given  by  the  deed,  for  the  reason  that  the  power  so 
to  do  is  necessary  to  the  full  enjoyment  of  the  property  specifically 
conveyed.*'  The  case  of  Perrin  v.  Garfield,  37  Vt.  312,  presents 
a  statement  of  facts  almost  identical  with  those  in  the  case  at  bar, 
where  the  court  decided  that  such  an  easement  passed.  Peck,  J., 
in  discussing  the  question,  says:  '^It  is  said  this  dam  or  easement 
is  too  far  distant  to  pass  by  a  conveyance  of  the  milL  The  proxim- 
ity of  the  one  to  the  other  is  of  little  comparative  importance  in 
determining  the  question  whether  an  easement  passes  by  a  convey- 
ance of  the  dominant  tenement.  It  depends  rather  upon  the 
nature,  character  and  purpose  of  the  easement,  its  relation  to  the 
subject-matter  of  the  grant,  its  accustomed  use  in  connection  with 
it,  and  its  necessity  to  the  value,  and  to  the  beneficial  and  con- 
Tenient  use  of  the  premises  granted." 

[Minor  point  omitted.] 

Judgtnentfor  the  plaintiffs. 

Appleton,  0.  J.,  Walton,  Barrows,  Danfobth  and  Virgin, 
JJ.,  concurred. 

Nora  BT  THE  Refortbb.  See  Orwn  ▼.  CdClins,  post ;  Pamoiw  ▼.  Jnhrwon,  68  N.  T.  <tt  ; 
8.  c,  23  Am.  Rep.  149;  0*Rorke  y.  Smithy  11  R.  I.  260;  a.  c,  88  Am.  Rep.  440,  and  note, 
446:  note,  86  Am.  Rep.  415;  Goodal  v.  Oodfreu^  63  Vt.  219;  a.  o.,  88  Am.  Rep.  671. 

In  JkfanH<rtorT.  Smith,  6  Conn.  289,  the  deed  conreyed  the  land  bj  metes  and  bonnds, 
habendum  **  with  all  their  appurtenances.*'  ifeZd,  not  to  convey  a  right  to  the  use  of 
"water  drawn  from  the  other  land  of  the  grantor  by  an  aqueduct  for  cattle.  This  seems 
to  have  been  put  on  the  form  of  the  deed  —  the  habendum  cannot  enlarge  the  subject- 
matter  of  the  grant  But  the  court  say  that  the  deed  **  did  not  convey  any  right  to  the 
casement  unless  it  belonged  TiaturaUy  and  necessartty  to  the  premises.**  (So  in  Spaulding 
▼.  Abbott,  6S  N.  H.  428,  it  was  held  that  by  the  use  of  the  word  **  appurtenances  **  in  the 
ha2)endum  an  easement  will  not  pass  unless  legally  appurtenant.  And  to  this  effect  Is 
8wazy  v.  Brooto,  84  Vt.  451.) 

In  IVeto  Iptwich  Factory  Co,  ▼.  Batcheider,  8  N.  H.  100  (14  Am.  Dec.  846) ,  where  a  grantor 
deeded  a  tract  of  land  described  by  metes  and  bounds,  witha  mUl  upon  the  same,  and  at  the 
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time  of  the  cooyeyaaoe' there  was  a  raoe-way  to  conduct  the  water  from  the  mill,  running 
along  the  side  of  the  natural  stream,  b^ood  the  bounds  of  the  Uunds  granted  into  other 
lands  of  the  grantor ,and  there  discharging  the  water  Into  the  natural  stream,  whJeh  raceway 
had  been  used  with  tlie  mill  sixteen  years  and  was  necessary  to  the  convenient  use  of  the 
mill;  hddt  that  the  right  to  ha^e  the  water  flow  off  uninterruptedly  through  the  whole  ex. 
tent  of  the  race-way  passed  as  appurtenant  to  the  mill.  The  court  said :  **  A  race-way  may 
be  as  necessaiy  an  appurtenance  to  a  mill  to  conduct  the  water  from  it,  as  a  canal  to  con- 
duct to  it  the  water  necessary  to  work  it.** 

In  NUzell  v.  POKhail,  3  Rawle.  76,  a  testator  owning  four  contiguous  tracts  of  land,  de- 
mised one  to  his  son,  describing  it  as  '*  the  saw-mOl  land,  with  all  the  rights  and  privileges 
thereunto  appertaining/'  He/4,  to  embrace  the  right  of  swelling  the  water  back  to  the 
boundary  of  one  of  the  other  tracts,  which  he  devised  to  another  son,  as  it  had  long 
flowed.  In  Swartz  v.  Swartz,  4  Penn.  St.  168,  it  was  held  that  by  a  conveyance  of  a  saw- 
mill  with  its  appurtenances,  the  lig^t  to  land  covered  by  the  water-power  will  pam, 
though  not  expressly  described.  So  in  Pi4:kering  v.  Stapler,  6  S.  A  R.  107  (9  Am.  Dec.  836). 
But  in  Jfewer  v.  Rhodes^  8  Brews.  180,  it  was  held  that  the  grant  of  land  necessary  for  a  mlU- 
site  and  water-power,  with  the  right  to  build  a  dam  and  dig  a  race,  does  not  necessarily  con- 
vey a  house  and  lot  of  land  appurtenant  to  the  mill-site,  although  measureably  necessary 
to  the  enjoyment  of  the  privileges  granted.  The  court  said:  **  It  is  obvious  that  none  of 
these  purposes  embraced  a  right  to  enter  and  possess  three  acres  of  land  for  cultivation, 
or  for  any  other  purpose  foreign  to  the  privileges  granted,  or  to  erect  a  dwelling-house 
and  inclose  a  ganlen  for  family  use" 

In  Vermont  Central  B.  Co.y.  HiUSi  28  Vt.  681,  a  grant  of  a  messuage,  to  which  water 
was  conducted  for  use  by  an  aqueduct  from  a  spring  on  another  portion  of  the  grantor*a 
land,  was  held  to  convey  the  right  to  continue  to  use  the  water.  The  court  said:  "  We 
think  it  must  have  the  effect  to  convey  the  land,  with  all  the  privileges  of  drawing  water 
from  other  portions  of  the  grantor's  land,  which  were  therein  used,  as  appurtenant  to  the 
land.  It  would  be  wonderful  if  this  were  not  so  In  ordinary  cases  of  deeds  of  lands  with 
artiflcial  ponds  and  aqueducts.  Disapproving  Manning  v.  Smith.  In  Perrin  v.  Oarfietd^  87 
Id.  804  the  deed  of  a  mill  was  held  to  pass,  by  implication,  an  easement  which  the  grantor 
had  acquired,  by  adverse  possession,  in  a  dam  and  flume  a  mile  distant  on  the  land  of  a 
third  person,  necessary  to  the  mill.  The  court  said :  **  The  case  shows  that  the  principal 
supply  of  water  to  run  the  mill  was  by  means  of  this  dam,  and  tiiat  by  the  privation  of  it^ 
the  mill  is  rendered  almost  valuless.  The  general  rule  of  law  is,  that  whenever  a  party"" 
grants  a  thing  he  by  implication  grants  whatever  is  incident  to  It  and  necessary  to  Its 
beneficial  enjoyment.  The  incident  goes  with  the  principal  thing.  This  principle  is  espe> 
daily  applicable  to  water  privileges  in  grants  of  mills  and  factories  dependent  on  a  flow 
of  water  for  motive  power.  It  is  said  that  this  dam  or  easement  is  too  far  distant  to  pass 
by  a  conveyance  of  the  mill.  But  the  idea  and  deflnitlon  of  an  easement  incident  to 
real  estate  granted,  is  a  privilege  of  and  beyond  the  local  boundaries  of  the  land  con- 
veyed.  There  is  always  a  dominant  and  a  servient  tenement.  It  is  not  necessary  that 
they  should  be  contiguous  to  each  other.  The  proximity  of  the  one  to  the  other  is  of 
comparatively  little  importance  in  determining  the  question  whether  the  easement  passes 
by  a  conveyance  of  the  dominant  tenement.  It  depends  rather  upon  the  nature,  character 
and  purpose  of  the  easement,  its  rebttlon  to  the  subject-matter  of  the  grant,  its  accus- 
tomed use  in  connection  with  it,  and  it  j  necessity  to  the  value,  and  to  the  beneflclal  and 
convenient  use  of  the  premises  granted.  There  is  a  necessary  connection  between  the 
mill  and  the  stream  and  fountain  of  water  which  supply  it,  and  which  had  long  been  used 
in  connection  with  it.**    See  Conlidge  v.  Hager^  48  Vt.  9;  s.  c,  5  Am.  Rep.  2S6. 

In  Leonard  v.  While,  7  Mass.  6  (6  Am.  Dec.  19),  it  was  held  that  by  a  grant  of  a  grist-mill 
with  the  appurtenances  thereon,  the  soil  of  a  way,  immemorially  used  for  access  to  the  mill 
from  the  highway,  does  not  pass.  It  was  conceded  that  an  easement  in  the  way  passed.  In 
Crittenden  v.  Fields  8  Gray,  6S1 ,  it  was  held  that  a  conveyance  of  one  of  two  andent  mills, 
"  and  the  privilege  of  the  stream,*'  which  comprise  the  entire  mill  privilege  of  a  stream, 
carries  such  a  proportion  of  the  whole  right  In  the  stream  as  the  water  used  to  drive  the 
mill  conveyed  bears  to  that  used  by  the  other  mllL  The  court  said  :  **  The  right  of  the 
plaintiff  includes  the  upper  or  reservoir  dam  *  *  used  for  more  than  flfty  yectrs  as 
ft  reservoir  for  the  gris^mill  below.'*    The  court  disthiguished  this  from  the  case  of  a 
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modern  grant  of  a  grlst-mUl,  litnated  on  a  atroam  with  aeTeral  other  ml]]a»  all  drawing 
ftom  the  same  level,  and  where  there  is  only  water  enough  for  each  mill,  in  which  case 
the7  say,  '*  nothing  but  the  miB  itself,  and  the  water  actually  neoeaaary  to  drive  It," 
would  pass.  In  Bmee  ▼.  Gate,  4  Allen,  808,  it  was  held  that  a  grant  of  a  tract  deaciibed 
by  metea  and  bounds,?with  the  right  to  erect  a  dam  andHow  the  land  aboye,  glyea  no  right 
to  the  use  of  a  reaervolr  dam  above,  owned  by  the  grantor,  although  the  stream  is  small 
and  the  use  of  the  reservoir  dam  is  neceasaiy  to  the  beneficial  use  of  the  mill  on  the 
granted  premises.  Of  the  argument  founded  on  natural  necessity  and  appurtenances, 
the  court  said,  **this  doctrine  is  novel,  and  none  of  the  cases  cited  give  countenance  te 
it." 

In  Ntaderhouter  v.  Stale,  S8  Ind.  S67,  it  was  held,  that  a  deed  of  a  mill  and  mill  seat,  as 
such,  by  metes  and  bounds,  will  embrace  the  dam  near  by,  though  not  included  within  the 
bounds  given,  and  not  abutting  on  the  land  described' 

In  Deeorah  WodlenMiU  Co.  v.  Greer,49  Iowa,  490,  there  wasa  grant  of  land  on  a  stream 
to  A.,  with  a  privilege  of  damming  the  stream.  A.  did  not  dam  the  stream,  but  granted 
the  land  to  B.,  without  expressing  any  such  privilege.  Heid,  that  B.  acquired  no  right  to 
dam  the  stream.  The  court  said  that  although  an  easement  appurtenant  to  land  will  pass 
by  conveyance  of  the  land  without  express  grant  of  the  easement,  yet  the  easement  must 
be  actually  appurtenant  and  practically  annexed.  Citing  Pcrrin  v.  Qarfidd,  giipra,  and 
Fhilbridc  V.  Ewlng,  07  Mass.  184.  To  same  effect  Swa»y  v.  Brooto,  84  Vt.  461 ;  Spauld^ 
ing  V.  Abhnti,  66  N .  H.  4S8. 

In  Voorhus  v.  Burehard,  66  N.  Y.  96,  one  owning  certain  premises  upon  which  was  a  saw. 
mill,  conveyed  by  metes  and  bounds  the  portion  thereof  upon  which  the  mill  was  located, 
with  appurtenances,  describing  it  as  his  mill  property.  Between  the  premises  conveyed 
and  the  highway  was  a  piece  of  land,  for  many  years  used  asa  way  to  the  mill  and  as  a 
mlD-yard  for  storing  logs.  There  was  no  other  access  to  the  miU  from  the  highway ,  and 
the  use  of  the  land  was  necessary  to  the  mill  as  a  mill-yard.  Hdd,  that  an  easement  in 
laid  land  for  a  way  and  for  a  mill-yard  was  carried  with  the  principal  thing  conveyed. 
FoLOBB,  J.,  observed :  "  No  right  or  interest  in  the  loctu  in  quo  is,  by  the  terms  of  the 
eonveyances,  carried  to  Henry  W .  Bathbone  or  to  Brady .  But  some  things  pass  by  a  con- 
veyance of  lands,  as  incidents  appendant  and  appurtenant  thereto,  \hough  not  named 
therein.  This  is  the  case  with  a  right  of  way,  or  other  easement  appurtenant  to  land.  So 
that  in  the  case  of  a  devise  of  a  miU  and  appurtenances,  that  is  carried  which  was 
actually  used  by  the  testator  in  his  life-time  as  appurtenant,  or  by  his  devisee  soon  after 
his  death,  or  in  the  absence  of  evidence  of  either,  that  which  shall  be  found  by  a  Jury  to 
be  necessary.  Blaine''8  Lenace  v.  Chamhen,  1  8.  &  R.  189.  And  in  the  case  of  a  convey- 
ance of  land,  described  as  *"  the  same  on  which  a  mill  stands,*  everything  passes  necessary 
lor  the  full  and  free  enjoyment  of  the  mill.  ComstocK  v.  Johnson^  46  N.  T.  616.  And 
though  the  description  in  the  instrument  may  not  cover  the  thing  claimed  as  appurtenant, 
the  same  will  pass  If  it  is  apparent  from  the  conveyances,  and  the  circumstances  con- 
nected with  the  manner  of  the  use  and  enjoyment  of  the  land,  that  it  is  included  in  it. 
HuUaneUr  v.  Albro,  18  N.  T.  48.  It  Ih  to  be  observed  in  the  first  of  these  cases,  which  is 
a  leading  one,  stress  is  laid  upon  the  fact  that  the  devise  was  of  the  mill,  with  the  appuit- 
enanoes ;  and  the  necessary  water,  with  a  race  to  conduct  it,  it  is  said  was  appurtenant. 
It  is  also  suggested  that  there  must  have  been  a  small  parcel  of  land  adjoining  ;  how 
much,  and  how  situated,  being  a  fact  to  be  inquired  of  by  the  Jury  —  in  which  inquiry 
they  were  first  to  seek  what  was  actually  used  by  the  testator  :  failing  in  this,  what  was 
occupied  by  his  de\iseesoon  after  his  death ;  and  finding  no  trace  of  this,  then  to  decide 
by  their  own  Judgment  what  was  necessary,  and  to  presume  that  it  was  intended  by  the 
testator.  But  the  controlling  thing  is  this,  how  much  and  what  was  necessary  for  the  mill; 
the  actual  usebv  the  successive  owners  being  evidence  of  this.  And  so  also  in  the  case 
secondly  cited,  it  is  the  necessity  of  the  mill  for  its  full  and  frf^  enjoyment,  which  controls 
in  indicating  what  and  how  much  shall  pass  as  an  incident,  appurtenant  to  that  In  terms 
conveyed.** 

In  Comttoek  v.  Johnaim,  46  N.  Y .  613,  there  was  a  grant  of  land  on  which  stood  certain 
mills  with  the  privilege  of  drawing  from  the  grantor's  dam  sufficient  water  '*  for  the  use 
of  said  works,'*  together  with  the  appurtenances,  etc.  The  description  was  in  terms  sub- 
stantially as  above.    For  more  than  forty  years,  an  open  space  in  front  of  the  mOls, 
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belonging  to  the  graator,  bad  beon  uied  for  pUiag  and  aawiag  wood  for  tbeuw  of  tba 
mill.  Oa  this  space  the  grantee  plaoed  a  buss  saw  diiysn  bf  water  from  the  graotor's 
dam.  The  ooiirt  said  :  **  The  only  serious  question  In  the  oese  relates  to  the  use  of  the 
buxs  saw  in  front  of  the  mill.  The  plaintiif  did  not  by  his  deed  acquire  the  title  to  the 
land  in  front  of  the  mill,  because  the  deecriptlon  Is  limited  to  the  land  upon  which  the 
mill  stands ;  but  he  did  acquire  an  easement  in  such  land  for  the  puipoee  of  ingressand 
egress,  and  also  for  the  purpose  of  piling  and  sawing  wood  for  the  use  of  the  mill,  as  it 
had  been  used  and  enjoyed  for  forty  years.  Bvery  thing neoeasaiy  for  the  fttU  sad  ftee 
an joyment  of  the  mill  passed  as  an  Incident,  appurteoant  to  the  land  oonvayad.  2  Kent 
Com.  497  :  Blaine's  Lessee  v.  Chambers,  1  S.  &  R.  174.  But  this  would  not  authorize  the 
plaintiff  to  erect  and  use  nuichinery  upon  this  land  not  necessaiy  to  the  use  of  the  mill,  as 
It  had  been  used,  and  would  not  authorise  the  use  of  the  buss  saw  upon  that  land.  Ilia 
objection  is  not  that  the  plaintiff  propelled  the  buss  saw  with  the  water  from  the  dam,  as 
he  had  the  right  to  use  the  water  for  any  machinery  sad  in  any  place  which  he  was  en- 
titled to  occupy  ;  but  he  could  not  occupy  the  space  in  front  of  the  mill  for  that  purpose. 

In  Adams  ▼.  Oonooer,  New  York  Court  of  Appeals,  Jan.  188S,  a  warranty  deed  tnma- 
f erred  by  metes  and  bounds  a  dam  and  water  power,  as  it  stood,  at  its  apparent  and 
existing  height.  The  dam  at  that  height  overflowed  the  land  of  a  third  party,  who  re- 
covered damages  therefor  against  the  grantee.  The  grantee  was  compelled  to  reduce  the 
height  of  the  dam.  Heid,  that  the  grantee  could  mamtain  an  action  against  his  grantor 
for  breach  of  warranty.    The  court  disting^uish  Chreen  y    CblZins,  pott. 

In  Simmons  y.  Cloofuin,  81 N.  T.  657,  It  was  held,  that  a  deed  of  land  with  a  mill  on  it^ 
**  with  the  appurtenances,*'  carries  the  right  to  draw  water  through  an  existing  flume 
from  a  reservoir  on  other  land  of  the  grantor,  and  this  is  so  althon^  the  graatCNr  at  the 
time  was  not  In  actual  use  of  the  reservoir  and  flume,  and  tha  mill  was  fitted  with  steam 
power  as  well.  The  court  said:  "Founding  their  aigument  upon  the  language  of 
the  opinions  in  NiehtAas  v.  Chambtriain,  Cro.  Jao.  121,  cited  by  this  court  in  its 
former  decision ,  it  Is  urged  that  something  mors  than  the  mere  unity  of  the  legal  title  with 
the  then  present  existence  of  its  visible  incidents  is  neipessary  to  cause  the  appurtenances  to 
pasB  by  the  deed,  or  to  make  them  lawfully,  and  properly  such;  that  in  this  case  there  must 
have  been,  at  the  date  of  Hasbrouck's  deed  to  Smith,  not  only  ownership  in  the  grantor 
both  of  reservoir  and  lot,  but  also  occupation,  and  use  of  them  by  him  in  connection  with 
the  water-power  alleged  to  have  been  conveyed,  and  that  no  such  occupation  or  use  of  the 
new  mill  lot  with  its  incidents  by  Hasbrouck  was  proven.  We  do  not  think  the  case  cited  goes 
quite  so  far  as  claimed.  The  doctrine  relied  on  was  not  omwntial  to  Its  decision,  and  cei^ 
tainly  has  not  been  recognized  In  our  own  reports.  Closely  examined  we  think  the  case 
holds  no  more  than  this,  that  there  must  be  knowledge  by  the  owner  of  the  •^■Hgy 
mcidents.  *  Not  taking  conusance  of  any  such  erection,  nor  using  it,*  is  the  language  of 
PopHAM,  chief  Justice.  Using  the  water-power  would  show  knowledge  of  its  existence  as 
an  incident  of  the  property  in  the  hands  of  the  grrantor.  The  same  idea  is  indicated  by 
our  own  rule  that  the  Incidents  which  pass  as  appurtenant  must  be*  open  and  visible,' 
from  which  fact  the  knowledge  of  their  existence  by  the  grantor  is  a  natural  inference. 
But  such  knowledge  may  be  shown  otherwise  than  by  the  grantor's  actual  use,  and  in 
this  case  most  certainly  existed.  *  *  *  47  N.  Y.  S.  We  do  not  however, 
decide  that  actual  use  by  the  grantor  of  the  incidents  or  appurtenances  is  essential  to  their 
passing  by  his  deed.  We  prefer  to  adhere  to  our  own  authorities  which  have  Imposed  no 
such  condition.  It  Is  further  argued  that  under  our  own  decisions,  the  appurtenances 
which  pass  must  be  such,  and  such  only,  as  are  *  absolutely  necessary  to  the  enjoymoit  of 
the  property  conveyed,'  and  that  the  mill  in  question  having  been  fitted  with  steam-power 
for  use  when  the  water^upply  was  insuflSdent,  it  csnnot  be  said  that  the  use  of  the 
reservoir  was  absolutely  necessary .  The  argument  does  not  con vinoe  us.  The  full  enjoy- 
ment of  the  property  could  not  be  had  if  the  water-power  was  removed.  One  important 
force  for  driving  its  machinery  would  be  cut  off ;  and  the  water-power  was  therefore 
necessary  to  the  enjoyment  of  the  property.  Indeed  it  was  so  much  so  that  the  proof 
shows  its  value  to  be  almost  wholly  dependent  upon  the  right  to  use  the  water." 

In  Farmer  v.  Ukiah  Water  Co.,  66  Cal.  11,  L.,  owning  a  house  and  four  acres  of  land, 
purchased  of  defendant  the  right  to  draw  water  from  its  pipes,  aqueducts  and  reserrolrs* 
and  constructed  a  pipe  accordingly,  and  a  tank,  cistern  and  biUh-ioom  in  the  hcnisai 
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which  he  fed  fhrough  the  pipe.  He  afterward  conveyed  the  premises  and  appur- 
tenances to  B.,  and  still  later  he  conv^ed  the  water-right  to  T.,  who  conveyed 
it  to  the  defendant.  Beld^  that  B.  toolc  the  water-right  as  appurtenant.  The  court 
said:  "  Water-courses  have  long  been  designated  by  the  courts  and  text-writen  as  na- 
tural and  arttfldal,  and  when  neither  Is  specifically  mentioned,  it  might  very  reasonably 
be  held  that  either  was  meant.  That  the  water  in  oontroyersy  was  *  by  right  used  with 
the  land  for  Us  benefit*  is  conceded.  But  it  Is  contended  by  the  respondent  that  this 
^nM6r>rfght  is  neither  an  easement  nor  a  covenant  real,  and  that  therefore  It  did  not  pass 
with  the  premises  as  appurtenant  thereto.  *  The  right  of  having  water  flow  without 
dimittudoo  or  disturbance  of  any  kind*  is  called  an  easement  by  section  801  of  the  Civil  Code. 
Lamar  had  acquired  the  right  to  have  a  certain  volume  of  water  flow  upon  his  premises, 
and  no  one  had  a  right  to  diminish  or  disturb  the  flow  of  it  He  had  a  right  to  alienate  it, 
and  If  it  was  appurtenant  to  the  land  which  he  conveyed,  he  did  alienate  it.  Appurt  enants 
may  be  of  a  corporeal  or  incorporeal  nature.  Jackson  v.  Striker^  1  Johns.  Cas.  2S1.  In 
the  case  of  NiehoUu  v.  Chamherlain ,  Cro.  James,  121,  Ctx>ke  says:  *  It  was  held  by  all  the 
court,  upon  demurrer,  that  if  one  erect  a  house,  and  build  a  conduit  thereto  in  another 
part  of  his  land,  and  convey  water  by  pipes  to  the  house,  and  afterward  seD  the  house 
with  the  appurtenances,  excepting  the  land,  or  sell  the  land  to  another,  reserving  to  him- 
aelf  the  house,  the  conduit  and  the  pipes  pass  with  the  house,  because  they  are  necessary 
and  apjntrtenant  thereto.*  An  appurtenance  is  that  which  belongs  to  another  thing, 
Imt  which  has  not  belonged  to  It  Immemorlally .  1  Tent.  407 ;  Co.  on  Litt.  121  b,  and  IS 
a ;  Moore,  68S.  *  Appurtensnt  denotes  annexed  or  belonging  to;  but  in  law  it  denotes  an 
annexation  which  is  of  convenience  merely,  and  not  of  necessity,  and  which  may  have  had 
its  origin  at  any  time,  in  both  of  which  respects  it  is  distinguished  from  appendant.*  Abb. 
Law  Diet.,  title  *  Appurtenance.  *  It  ia  oontanded  on  behiUf  of  respondent  that  this  water- 
right  (lid  not  pass  by  Lamar's  deed  as  appurtenant  to  the  land  conveyed,  because  Lamar's 
grantor  did  not  convey  to  him  any  land  to  which  this  right  was  appurtenant.  But  Lamar 
did  convey  land  to  which  it  was  appurtenant,  and  as  an  appurtenance  may  be  annexed  to 
land  at  any  time,  the  question  whether  It  was  annexed  at  the  time  of  his  purchase  or 
afterward  must  be  quite  immaterial.  It  is  the  nature  and  use  of  the  thing  annexed  which 
makes  it  appurtenant  or  not,  as  the  case  may  be«  * 

In  Cave  v.  CraftSy  88  OaL  185^  the  right  to  the  use  of  an  existing  tanja,  or  canal,  running 
from  other  lands  of  the  grantor,  for  irrigation,  was  held  to  pass  as  appurtenant.  The 
eourt  observed  :  **  Doubtless  while  the  title  of  the  whole  raneho  remained  in  the  Logos, 
they  might  have  diverted  the  waters  of  the  zania  aaywhere  within  the  boundaries  of  the 
raneho.  But  the  Lugos,  having  continued  the  exclusive  appropriation  of  the  lands  at 
Cottonwood  Row  until  the  sale  and  conveyance  of  such  lands,  the  question  arises :  Did 
not  the  exclusive  use  of  the  waters  attach  as  appurtenant  to  the  lands  at  Cottonwood 
Row,  in  such  sense,  that  neither  the  Lugos  nor  their  grantees  of  lands  on  the  zanja  above 
could  divert  the  waters  or  deprive  the  owners  of  Cottonwood  Row  of  their  accustomed 
use  ?  In  Lampman  v.  MUks,  21  N.  Y.  60S,  Demio,  J.,  said  :  *The  rule  of  the  common  law 
on  this  subject  is  well  settled.  The  principle  Is,  that  where  the  owner  of  two  tenements 
sells  one  of  them,  or  the  owner  of  an  entire  estate  sella  a  portion  of  It,  the  purchaser  takes 
the  tenement  or  portion  sold  with  all  the  beneflts  and  burden  that  appear  at  the  time  of 
sale  to  belong  to  it,  as  between  It  and  the  property  which  the  vendor  retains.  *  *  •  * 
Ko  easement  exists  so  long  as  the  unity  of  possesion  remains,  because  the  owner  of  the 
whole  may  at  any  time  rearrange  the  qualily  of  the  several  servitudes  ;  bat  upon  sever^ 
ance  by  the  sale  of  a  part,  the  right  of  the  owner  to  redlutribute  ceases,  and  easements  or 
servitudes  are  created  corresponding  to  the  beneflts  or  burden  existing  at  the  time  of  sale.' 
It  has  been  said  that  the  rule  as  adopted  In  Nicholas  ▼.  Chamberlain^  is  recognised  fuUy 
by  the  coiurts  of  this  oountiy.  Wood  Nuls.,  S  415.  In  that  case  (Cro.  Jao.  121)  it  was  laid 
down  :  '  If  one  erects  a  house  and  builds  a  conduit  thereto  in  another  part  of  his  land, 
and  conveys  water  by  pipes  to  the  hoase,  and  afterward  sells  the  house  with  the  appur- 
tenances, excepting  the  land,  the  conduit  and  pipes  pass  with  the  house,  because  they  are 
necessary,  et  quasi  appendant  thereto.'  When  the  owner  of  lands  divides  his  property 
into  two  parts,  grantbig  away  one  of  them,  he  is  taken  by  Implication  to  include  in  his 
grant  all  such  easements  in  the  remaining  part  as  are  necessary  for  the  reasonable  enjoy- 
ment of  the  part  which  he  grants,  in  the  form  which  It  assumes  at  the  time  he  transfers 
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it.  *  If  the  grantor  has  alreadj  treated  this  portion  as  a  separate  proper^,  the  mode  in 
which  he  enjoyed  it,  or  soflered  it  to  be  enjoyed ,  affords  a  Tery  proper  indication  of  what 
rights  oyer  his  remaining  land  be  intends  tc  pass  as  aooeasoiy  to  it .  *  Phear  on  Waters, 
73.  There  can  be  little  doubt  that  throughout  the  entire  possession  of  the  Lugos  the  waters 
were  conducted  through  the  tanja  to  Cottonwood  Bow,  and  for  purposes  of  irrigation. 
The  use  of  these  waters  to  the  extent,  at  least,  to  which  they  had  been  previously  em- 
ployed, may  have  been,  and  it  is  fair  to  presume  was,  the  chief,  perhaps  only  induoement 
to  the  purchase  by  plaintiffs  and  their  grantors.  To  authorize  Judicially  the  diversion  and 
material  reduction  of  the  waters  would  be  a  violation  of  the  principle  that  they  took  with 
all  the  apparent  benefits  and  easements  belonging  to  their  purchase.  And  in  cases  like  the 
present,  the  purchaser  Is  entitled  to  the  benefit  of  the  easement  without  any  express  reserv- 
ation or  grant.  Pyer  v.  Carter,  1  II.  ft  N.  916.  The  word  *  appurtenances  *  is  not 
necessary  to  the  conveyance  of  the  easement.  The  general  rule  of  law  is,  that  when  a 
party  grants  a  thing,  he  by  implication  grants  whatever  is  incident  to  it  and  necessaiy  to 
its  beneficial  enjoyment.  The  incident  goes  with  the  principal  thing.  The  idea  and 
definition  of  an  easement  to  rtel  estate  granted  is,  a  privilege  off  and  beyond  the  local 
boundaries  of  the  lands  or  tenement  conveyed— in  the  present  case,  the  privilege  of  con- 
ducting the  water  through  the  lands  retained  by  the  Lugos,  the  common  grantors  of  the 
plaintiffs  and  defendants,  by  means  of  the  zanja.  Ang.  Water  Courses,  168a  .*  97  Mass. 
133 ;  4  Oray,  379.  The  parties  at  Cottonwood  Row  having  acquired  their  lands  with  the  use 
of  water,  by  means  of  the  zanja  attached,  and  qucLti  i^purtenant  to  them ,  no  subsequent 
act  of  their  grantor  could  divest  them  of  their  right.*' 


Clough  y.  Clough.- 

(73  Me.  487.) 

Deed  —  delivery  of^  eigned  by  grantee,  in  granUn'e  name. 

One  is  bound  by  his  acknowledgment  and  delivery  of  a  deed  to  which  his 

name  has  been  signed  by  the  grantee. 


W 


KIT  of  entry.     The  opinion  states  the  point.     Case  reserved. 


A.  P.  Oould,  for  plaintiffs. 
C.  E.  Litttefield,  for  defendant. 

Walton,  J.  The  only  question  is  whether  a  deed  can  be  made 
valid  by  subsequent  acknowledgment  and  delivery,  when  the  name 
of  the  grantor  has  been  signed  to  it  by  the  grantee.  We  think 
it  can. 

If  one  acknowledges  and  delivers  a  deed  which  has  his  name  and 
a  seal  affixed  to  it,  the  deed  is  valid.  No  matter  by  whom  the  name 
and  seal  were  affixed.  No  matter  whether  with  or  without  the 
grantor's  consent.  The  acknowledgment  and  delivery  are  acts  of 
recognition  and  adoption,  so  distinct  and  emphatic,  that  they  will 
preclude  the  gi-antor  from  afterwai-d  denying  that  the  signing  and 
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sealing  were  also  his  acts.  They  are  his  by  adoption.  Without 
delivery  the  instrnment  has  no  validity.  By  force  of  our  statutes 
the  inatmment  is  incomplete  without  acknowledgment.  Till  one 
or  both  of  these  acts  are  performed  the  instrument  has  no  more 
validity  than  a  blank  deed.  By  taking  the  instrument  in  this 
incomplete  condition  and  completing  it^  the  gnmtor  makes  it  his 
deed  in  all  its  particulars.  He  adopts  the  signature  and  the  seal 
the  same  as  he  does  the  habendum  and  the  covenants,  wliich  were 
inserted  by  the  printer  of  the  blank.  The  deed  is  not  sustained  on 
the  ground  of  ratification^  but  adoption.  Ratification  applies  to 
agency.  No  question  of  agency  arises  in  this  class  of  cases.  The 
validity  of  the  deed  cannot  rest  upon  the  gi'ound  of  agency  or 
ratification.  If  such  were  the  case  the  authority  or  the  nitifica- 
tion  would  have  to  be  by  instrument  under  seal ;  for  authority  or 
ratification  must  be  of  as  high  a  character  as  the  act  to  be  per- 
formed or  ratified.  If  the  act  is  the  execution  of  a  scaled  instru- 
ment^  it  must  be  authorized  or  ratified  by  a  sealed  instrument.  Wc 
therefore  repeat  that  the  validity  of  the  instrnment  in  this  class  of 
cases  does  not  rest  on  agency  or  ratification,  but  on  adoption.  Xo 
matter  by  whom  the  signing  and  sealing  were  performed,  nor 
whether  with  or  without  the  grantor's  consent.  By  completing 
the  instrument,  he  adopts  what  had  previously  been  done  to  it,  and 
makes  it  his  in  all  its  particulars. 

It  is  not  often  important  to  notice  this  distinction,  but  it  is  im- 
portant in  this  case  in  order  to  avoid  the  apparent  absurdity  of 
holding  that  an  agent  can  contract  with  himself,  can  be  both 
grantor  and  grantee.  An  agent  cannot  contract  with  himself.  He 
cannot  as  agent  for  the  grantor  execute  a  deed  to  himself.  But  he 
can  prepare  a  deed  running  to  himself,  even  to  the  signing  and 
sealing,  and  if  the  grantor  then  adopts  the  deed  by  personally 
acknowledging  and  delivering  it,  it  will  be  a  legal  and  valid  instru- 
ment. But  its  validity  rests  upon  the  ground  of  adoption,  not 
•agency  or  ratification.  And  when  the  word  "  ratified  "  or  "  rati- 
fication "  is  used  in  this  class  of  cases,  as  it  often  is,  it  will  be  found 
on  careful  examination  that  it  is  used  in  the  sense  of  *'  adopted," 
or  "adoption,"  and  not  in  the  technical  sense  in  which  it  is  used 
in  the  law  of  agency.  Barthtt  v.  Drake,  100  Mass.  174;  Stoiy  on 
Agency,  §§  49  and  252 ;  Lovefoy  v.  Richardson,  68  Me.  386,  and 
cases  there  cited.  Action  to  stand  for  trial 

Applbton.  C.  J.,  Barrows,  Danforth  and  Virgin,  JJ.,  con- 
curred. 
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AsmgnmerU  —  of  part  of  chow  in  acUon. 
Aa  UBigmnent  of  part  of  a  choee  in  action  \b  valid  in  equity. 

ACTION  for  money  paid  and  expended.     The  opinion  Btates  the 
point 

A.  jP.  Oouldy  for  plaintiflL 

Orville  D,  Baker  and  Joseph  Baker y  for  claimants. 

PETEiis,  J.  It  appears  from  the  facts  in  this  case,  that  William 
McLoon  and  his  son,  Charles  William  McLoon,  were  the  owners  of 
a  ship  destroyed  by  the  Confederate  cruiser  Alabama,  the  former 
owning  an  eighth  and  the  latter  seven-eighths  thereof  ;  that  soon 
after  the  loss  of  the  ship  the  son  died  intestate,  the  father  being 
his  sole  heir;  that  soon  after  the  son's  decease  the  father  died  in- 
testate ;  that  his  administrators,  who  were  also  administrators  upon 
the  estate  of  the  sou,  petitioned  the  court  of  commissioners  upon 
the  Alabama  claims,  to  recover  the  value  of  the  vessel,  her  freight 
and  fittings,  setting  forth  all  the  claims  for  the  father  and  son  in 
a  single  petition,  and  recovering  accordingly  ;  that  during  the 
pendency  of  the  petition,  Silas  W.  McLoon,  another  son  of  William, 
and  as  such  entitled  to  one-seventh  of  his  estate,  assigned  his 
share  of  the  funds,  to  be  received  by  hi^  father's  administrators  for 
the  loss  of  the  ship,  to  certain  of  his  creditors;  that  after  the 
administrators  received  the  funds,  other  creditors  of  Silas  sued  him 
and  trusteed  the  administrators;  that  it  turns  out  that  the  admin- 
istrators are  indebted  to  Silas,  not  for  his  share  of  those  funds 
alone,  and  separate  from  the  other  funds  of  the  estate,  but  for  a 
sevi^nth  of  the  entire  funds  of  the  estate  in  their  possession,  which 
exceed  the  amount  recovered  for  such  loss;  and  that  there  is  a  con- 
flict of  claim  for  the  assigned  fund  between  the  attaching  creditors 
and  assignees. 

The  questions  are  these:  First,  Is  the  assignment  of  a  part  only 
of  an  entire  demand  or  chose  in  action,  valid  in  equity,  so  as  to  be 
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upheld  iu  a  court  of  equity^  against  the  consent  oi  the  person 
owing  the  demand  assigned?  Secomly  If  so,  is  the  fund  iu  a  situ* 
atiouy  under  the  proceedings  now  before  us,  to  authorize  us  to 
decide  upon  its  equitable  distribution  ?  Thirds  To  what  extent 
is  the  fund  to  be  subjected  to  an  equitable  distribution,  if  at  all, 
upon  the  facts  adduced  ? 

The  first  is  an  important  question  not  before  decided  in  this 
State.  It  is  uniYersally  admitted  at  the  present  day,  that  the 
whole  of  a  chose  m  action  may  be  assigned,  and  the  assignment  be 
binding  upon  the  debtor.  This  is  but  an  equitable  assignment, 
unknown  to  the  ancient  common  law,  but  such  as  the  later  common 
law  takes  notice  of  and  protects,  allowing  the  assignee  to  use  tho 
legal  remedies  in  the  name  of  the  assignor.  But  courts  of  law, 
not  as  such  exercising  equitable  jurisdiction,  do  not  protect  or 
recognize  an  assignment  of  a  part  only  of  an  entire  demand.  At 
law,  a  partial  assignment  may  be  good  between  the  parties,  and  if 
the  assignor  collects  the  money,  he  would  ^in  such  case  hold  it  as 
the  trustee  of  the  assignee.  But  the  assignee  has  no  legal  remedy 
against  the  debtor  who  does  not  become  a  party  to  the  arrangement. 
The  reason  for  the  legal  doctrine  is  obyious.  The  law  permits  the 
transfer  of  an  entire  cause  of  action  from  one  person  to  another, 
because  in  such  case  the  only  inconvenience  is  tlie  substitution  of 
one  creditor  for  another.  But  if  assigned  in  fragments,  the  debtor 
has  to  deal  with  a  plurality  of  creditors.  If  his  liability  can  be 
legally  divided  at  all  without  his  consent,  it  can  be  divided  and 
sub-divided  indefinitely.  He  would  have  the  risk  of  ascertaining 
the  relative  shares  and  rights  of  the  substituted  creditors.  He 
would  have,  instead  of  a  single  contract,  a  number  of  contracts  to 
perform.  A  partial  assignment  would  impose  upon  him  burdens 
which  his  contract  does  not  compel  him  to  bear.  In  support  of 
this  doctrine,  as  one  of  law,  the  following  cases  have  been  com- 
monly cited  and  relied  upon  :  Mandevilh  v.  Welch^  5  Wheat.  377 ; 
Tiernan  v.  Jackson,  5  Pet.  580 ;  Oibson  v.  Cooke,  20  Pick.  15  ; 
Bobbins  v.  Bacon,  3  Me.  346. 

In  a  court  of  equity  however  the  objections  to  a  partial  assign- 
ment of  a  demand  which  are  formidable  in  a  court  of  law  disap- 
pear. In  equity  the  interests  of  all  parties  can  be  determined  in  a 
single  suit.  The  debtor  can  bring  the  entire  fund  into  court  and 
run  no  risk  as  to  its  proper  distribution.  If  he  be  in  no  fault  no 
costs  need  be  imposed  upon  him,  or  they  may  be  awarded  in  his 
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favor.  If  ho  be  put  to  extra  trouble  in  keeping  separate  accounts 
he  can,  if  it  is  reasonable,  be  compensated  for  it.  In  many  ways 
a  court  of  equity  can,  while  a  court  of  law,  with  its  present  modes 
Ciuinot,  protect  the  rights  and  interests  of  all  parties  concerned. 

The  debtor  is  not  the  only  party  whose  interests  should  be  con- 
sidered. There  is  as  much  natural  equity  in  many  cases  in  pro- 
tecting an  assignment  of  a  part  of  a  claim  as  an  assignment  of  the 
whole  of  it.  Equitable  assignments  are  the  outgrowth  of  the  re- 
quirements and  refinements  of  the  present  business  era.  In  many 
ways,  directly  and  indirectly,  do  circumstances  create  assignments 
of  parts  of  funds,  in  dealings  through  servants,  tenants,  consign- 
ees, bankers  and  other  agencies.  Disastrous  results  will  often  be 
experienced  by  deserving  and  innocent  persons,  if  this  boon  be  not 
granted  by  courts  of  equity.  The  case  at  bar  illustrates  it.  The 
parties  in  this  case  supposed  the  assignment  covered  all  the  funds 
the  assignor  had,  while  it  turns  out  that  the  administrators  had  a 
slightly  larger  amount  to  be  distributed.  This  is  a  race  too  between 
creditors.  The  statute  allows  the  funds  to  be  intercepted  by  cred- 
itors in  different  suits,  and  the  administrators  might  be  required  to 
make  as  many  payments  as  there  are  suits.  Should  it  be  that  a 
debtor  cannot  assign  to  a  creditor  what  the  same  creditor  may  at- 
tach ?  We  must  bear  in  mind  that  both  the  common  law  and 
equity  have  been  constantly  progressive  in  the  consideration  of  com- 
mercial questions.  And  the  spirit  of  progress  has  also  actuated 
legislatures  in  the  same  direction.  Most  of  the  States  of  the  Union 
have  passed  laws  allowing  an  assignee  of  a  chose  in  action  to  prose- 
cute the  claim  in  his  own  name  ;  and  the  privilege  is  now  most  lib- 
erally accorded  to  an  assignee  by  an  English  enactment,  notwith- 
standing Lord  Coke's  belief  that  *^any  right  of  assignment  would 
be  of  great  oppression  of  the  people,  and  the  subversion  of  the 
due  and  equal  execution  of  justice."  See  act  of  1873  (36  and  37 
Vict),  ch.  G6,  §  25,  sub-§.  6.  We  think  upon  reason  and  princi- 
ple, partial  assignments  should  be  sustained  in  a  Court  of  Chancery 
in  all  cases  where  it  can  be  done  without  detriment  to  the  debtor 
or  stakeholder,  whenever  equitable  and  just  results  may  be  accom- 
plished by  it. 

The  doctrine  is  vindicated  directly  and  indirectly  by  a  great  deal 
of  authority.  It  was  recognized  at  an  early  day  in  the  English 
chancery  cases.  Roto  v.  Dawson,  1  Ves.  Sen.  331 ;  Veates  v- 
Groves,  1  Ves.  Jr.  280  ;  Ezjyarie  South,  3  Swanst.  392;  Fitzgerald 
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Y.  Stewart,  2  Sim.  333  ;  s.  c,  2  Buss,  and  MyL  457;  LeitY.  Morris, 
4  Sim,  607;  Watson  v.  Duke  of  Wellington,  1  Buss,  'and  Myl.  602. 

In  Burn  v.  Carvalho,  4  Myl.  &  C.  690,  Lord  Gottekham  lays 
down  this  statement  of  the  principle:  '^  In  equity  an  order  given 
by  a  debtor  to  his  creditor  upon  a  third  person  having  the  funds  of 
the  debtor  to  pay  the  creditor  out  of  such  funds,  is  a  binding  equit- 
able assignment  of  so  much  of  the  funds."  And  previous  cases  are 
reviewed  in  the  opinion  in  that  case  in  the  following  manner:  ^*  In 
lioio  V.  Dawson,  Lord  Hardwicke  says,  '  It  is  a  credit  on  the  fund 
and  must  amount  to  an  assignment  of  so  much  of  the  debt;  and 
though  the  law  does  not  admit  an  assigment  of  a  chose  in  action, 
this  court  does,  and  any  words  will  do,  no  particular  words  being 
necessary  thereto; '  and  in  Yeates  v.  Oroves,  Lord  Thublow  says  : 
'  This  is  nothing  but  a  direction  by  a  man  to  pay  part  of  his  money 
to  another  for  a  valuable  consideration.  If  he  could  transfer  he 
has  done  it;  and  it  being  his  own  money  he  could  transfer.'  In 
Bx parte  South,  Lord  Eldon  says:  '  It  has  been  decided  in  bank- 
ruptcy that  if  a  creditor  gives  an  order  on  his  debtor  to  pay  a 
sum  in  discharge  of  his  debt,  and  that  order  is  shown  to  the 
debtor,  it  binds  him.  On  the  other  hand  this  doctrine  has  been 
brought  into  doubt  by  some  decisions  in  the  courts  of  law  which 
require  that  the  party  receiving  the  order  should,  in  some  way,  en- 
ter into  a  contract.  That  has  been  the  course  of  their  decisions, 
but  is  certainly  not  the  doctrine  of  this  court,'  In  Fitzgerald  v. 
Stewart,  and  Lett  v.  Morris,  the  same  rule  was  acted  upon;  and  in 
Watson  V.  Duke  of  Wellington,  Sir  J.  Leach  thus  defines  an  equit- 
able assignment:  ^  in  order  to  constitute  an  equitable  assignment 
there  must  be  an  engagement  to  pay  out  of  a  particular  fund.' 

*  *  *  Here  there  is  an  existing  fund  in  an  agent's  hand,  and 
there  is  a  distinct  contract  to  discharge  the  liability  out  of  that 
fund." 

Lord  Truro,  in  Rodick  v.  Oandell,  1  De  G.,  M.  &  G.  763  ;  s. 
c,  12  Beav.  325,  reviewed  the  cases  extensively,  and  expresses  a 
similar  opinion  as  to  the  principle  to  be  deduced  from  them.  The 
same  rule  has  been  repeatedly  acted  upon  in  the  later  English  chan- 
cery decisions.  Addison  y.  Cox,  L.  B.,  8  Ch.  76,  reviews  and  ap- 
proves the  doctrine  of  the  earlier  cases.  That  was  a  case  where  an 
officer  assigned  a  part  of  a  sum  due  to  him  from  the  sale  of  his 
commission,  and  the  sale  was  held  to  be  valid.  Bnce  v.  Bannister, 
9  Q,  B.  Div.  569,  is  a  pertinent  case.     The  facts  were  these  :     A. 


gfg  MAINE, 

Bxehange  Bank  ▼.  McLoon. 

agreed  to  build  a  vessel  for  B.,  the  price  of  which  was  to  be  paid 
by  installments.  Before  the  vessel  was  finished,  the  builder,  being 
in  debt  to  C,  by  an  instrument  in  writing  directed  B.  to  pay  C. 
£100  out  of  moneys  due  or  to  become  due  from^B.tothe  builder.  B. 
had  notice  but  refused  to  be  bound  by  it.  The  written  transfer  was 
held  to  be  an  equitable  assignment  of  that  part  of  the  money  then 
due  to  the  assignor,  and  it  was  decided  that  the  assignee  could  sus- 
tain an  action  therefor  against  B.  under  a  provision  of  the  act 
creating  the  Supreme  Court  of  Judicature,  which  allows  an  assignee 
to  have  in  his  own  name  either  legal  or  equitable  remedies.  Other 
cases  are  decided  upon  the  same  principle.  Banken  v.  Al/aro,  L. 
R,  5  Ch.  D.  786;  ExparteHall,  L.  R.,  10  Ch.  D.  615;  Hopkinsony. 
Forsier,  L.  R.,  19  Eq.  74  ;  2%otnsan  v.  Simpson,  L.  R.,  5  Oh.  659; 
Brawn  v.  Bateman,  L.  R.,  2  0.  P.  272;  Field  v.  Megaw,  L.  R.,  4  0. 
P.  660. 

In  some  cases  in  Massachusetts  the  doctrine  appears  not  to  have 
been  yielded  to,  but  the  discussions  have  arisen  in  cases  at  law  and 
not  in  equity.  Palmer  v.  Merrill,  6  Cush.  282;  Tripp  v.  Brownett, 
12  id.  376  ;  Bullard  v.  Randall,  1  Gray,  605  ;  Dana  v.  TliirdNat. 
Bank,  13  Allen,  445. 

In  New  York  the  doctrine  is  well-established  by  a  series  of  cases 
covering  a  long  period  of  time.  Morton  v.  Naylor,  1  Hill,  583  and 
cases  cited  in  note.  Bradley  v.  Root,  5  Pai.  632;  Phillips  v.  Stagg, 
2  Edw.  108;  Marshall  v.  Meech,  51  N.  Y.  140;  8.  c,  10  Am.  Rep. 
572;  Alger  v.  Scott,  54  N.  Y.  14;  Brown  v.  Mayor  of  New  York, 
18  N.  Y.  Sup.  Ct.  22;  Jones  v.  Mayor,  47  N.  Y.  Super.  Ct.  242. 
In  Field  v.  Mayor  of  New  York,  2  Seld.  179,  the  precise  question 
was  presented  and  fully  discussed  and  decided  in  accordance  with 
preceding  cases  in  that  State.  In  Risley  v.  Phoenix  Bank,  83  N. 
Y.  318;  8.  c,  38  Am.  Rep.  421,  the  rule  was  again  applied  and  the 
doctrine  affirmed,  where  the  question  was  disposed  of  in  these 
words:  '^  The  claim  that  there  can  be  no  valid  assignment  of  a 
part  of  an  entire  debt  or  obligation  is  opposed  to  the  well-settled 
rule  in  this  State.  This  point  was  ruled  the  same  way  by  the  court 
of  King's  Bench  in  Tibbetts  v.  George,  5  Ad.  &  Ell.  107.  The  ten- 
dency of  modem  decisions  is  in  the  direction  of  more  fully  protect- 
ing the  equitable  right  of  assignees  of  choses  in  action,  and  the 
objection  that  to  allow  an  assignment  of  a  part  of  an  entire  demand 
might  subject  the  creditor  to  several  actions  to  enforce  a  single  ob- 
ligation, has  much  less  force  under  a  system  which  requires  all 
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parties  in  intereet  to  be  joined  as  parties  to  the  action."  See  s.  c, 
18  Supreme  Ct.  484. 

The  same  result  is  reached  by  the  Pennsylvania  court.  In  their 
latest  case  touching  the  question,  Appeals  of  City  of  PTiHadelphiaf 
86  Penn.  St.  179,  it  was  held  that  the  principle,  for  reasons  of  pub- 
lic policy,  should  not  apply  to  claims  against  a  municipality,  the 
court  remarking  that  "  There  is  no  doubt  that  as  between  individ- 
uals the  rule  prevails  in  equity.''  In  Daniels  v.  Afetnhard,  53  Ga. 
359,  it  was  held  that  the  holder  of  a  fire  insurance  policy  after  a 
loss  might  assign  in  writing  an  interest  in  the  same  to  a  creditor  to 
the  extent  of  the  creditor's  debt,  which  would  prevent  an  attach- 
ment of  it  as  the  property  of  the  assignor  by  trustee  process.  In 
Stanierry  v.  Smyihy  13  Ohio  St.  495,  the  court  refused  to  recognize 
the  principle  in  an  action  at  law;  expressly  admitting  that  it  would 
obtain  in  equity,  '*  where  the  rights  of  all  the  parties  could  be  deter- 
mined in  one  and  the  same  controversy."  In  MheridgoY.  Vernoy,  74 
N,  C.  800,  which  was  "a  civil  action  in  the  nature  of  a  bill  in  equity," 
the  rule  was  applied.  Similar  decisions  have  been  made  in  other 
courts.  DoweU  v.  CardweUy  4  Saw.  217  ;  Lapping  v.  Diify,  47 
Ind.  51:  Whilney  v.  Oowany  55  Miss.  626.  The  above  are  marked 
eases  illustrating  the  rule.  New  Hampshire  cases  cast  some  light 
upon  the  question.  Conway  v.  Cuifing,  51  N.  H.  407;  Cliristie  v. 
Sawyer y  44  id.  298.  The  doctrine  is  adopted  in  Kew  Jersey,  acted 
upon  in  Vermont,  and  evidently  approved  by  the  Supreme  Court 
of  the  United  States,  as  a  rule  in  chancery.  Public  Schools  v.  Healhy 
15  N.  J.  Eq.  22;  Clafflin  v.  Kimball,  52  Vt.  7;  Christmas  v.  Russell, 
14  Wall.  69;  TVii^  v.  Child,  21  id.  441. 

There  is  a  concurrence  of  opinion  also  among  text-writers  so 
far  as  the  question  is  noticed  by  them.  2  Story  Eq.  Jur.,  §  1044  ; 
2  Spence's  Eq.  Jur.  *859 ;  Byles  on  Bills  (6th  Am.  ed.),  171 ;  1 
Pars,  on  Notes  and  Bills,  334.  The  American  editors  of  Leading 
Gases  in  Equity  (1st  ed.,  vol.  1,  pt.  2,  p.  234),  say:  "  But  whatever 
may  be  the  intrinsic  propriety  or  convenience  of  the  doctrine,  it 
seems  too  well  established  by  authority  to  be  shaken,  that  the  par- 
tial assignment  of  a  debt  is  binding  in  equity  and  will  invalidate 
subsequent  payments  to  the  assignor  to  the  extent  thus  assigned." 
In  subsequent  editions  however  the  doctrine  is  not  so  conclusively 
stated.  The  Roman  law  contained  the  same  principle.  It  allowed 
a  single  debt  to  be  assigned  in  parts,  but  required  all  the  assignees 
Vol  XL— 50 
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to  join  in  one  suit  and  receiye  the  whole  debt  at  one  time.     Wabb, 
J.^  in  the  case  of  Hull  of  a  Neio  Ship,  2  Ware,  203. 

The  counsel  for  the  attaching  creditors  relies  upon  the  cases  of 
MandeviUs  y.  Welch  and  THerman  v.  Jackson,  taipra,  as  asserting  that 
there  can  be  no  equitable  assignmen,t  of  a  part  of  a  demand  which 
a  court  of  equity  will  protect.  We  understand  the  opinions  in 
those  cases  to  declare  no  more  than  that  a  court  of  law  cannot  pro- 
tect such  equitable  assignments.  Those  were  actions  at  law.  In 
the  former  Story,  J.,  says  :  "The  second  question  is  whether, 
under  all  the  circumstances  of  the  case,  Prior  was  an  assignee  in 
equity  entitled  to  maintain  the  present  action."  In  the  latter  case 
the  same  judge  said  the  question  was  whether  the  assignee  could 
maintain  that  action,  adding  these  words,  "  whateyer  might  be  the 
case  in  a  suit  in  equity  brought  to  enforce  his  equitable  claims  un- 
der his  assignment."  We  think  the  counsel  falls  into  the  same  error 
in  attributing  the  same  meaning  to  the  words  of  the  opinion  in 
Oetchell  y.  Maney,  69  Me.  442.  The  most  that  was  intended  to  be 
said  there  was,  that  without  the  assent  of  the  debtor,  a  creditor 
cannot  assign  part  of  a  debt  or  chose  in  action  so  as  to  giye  an 
equitable  interest  or  lien  which  a  court  of  law  can  recognize  and 
protect.  The  learned  judge  who  deliyered  the  opinion  of  the  court 
in  that  case  did  not  undertake  to  say,  nor  had  he  any  occasion  to 
say,  what  would  be  the  rule  in  such  a  case  in  a  court  of  equity.  As 
before  seen,  a  court  of  law  protects  the  assignment  of  an  entire 
demand,  although  that  is  an  equitable  and  not  a  legal  assignment. 
Further  than  that  the  law  does  not  deal  with  equitable  assignments. 
It  matters  not  whether  the  partial  assignment  be  by  parol  or  by  a 
formal  instrument  or  by  an  order  or  draft  upon  a  particular  fund. 
IS^either  law  nor  equity  observes  any  diflference  in  the  kinds  or  modes 
of  assignment.  Neither  is  a  legal,  while  either  may  be  an  equitable 
assignment.  Where  a  draft  or  order  constitutes  an  assignment  it 
must  be  upon  a  particular  fund.  It  is  not  enough  that  it  is  drawn 
upon  a  debtor  by  a  creditor  in  general  terms. 

[Omitting  the  other  questions.] 

Judgment  affirmed. 

Appleton,  C.  J.,  Walton,  Barrows,  Danforth  and  Libbey, 
JJ.,  concurred. 
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08  Me.  SKL) 
Mortgage — of  ehaUeli  to  be  acquired  —  aUaching  creditors. 

Where  one  mortgaged  personal  property  to  be  afterward  acquired,  and  having 
acquired  it  delivered  it  to  the  mortgagee  ander  the  mortgage,  Md,  inopera- 
tive as  agidnst  attaching  creditors  of  the  mortgagor. 

rpRESPASS  against  an  officer.     The  opinion  states  the  facts. 

David  Hammons  and  Enoch  Foster^  Jr,y  for  plaintiff. 
R.  A.  Frye,  and  Black  and  HoU,  for  defendant. 

Appleton,  C.  J.  This  is  an  action  of  trespass  against  the 
sheriff  for  the  taking  and  carrying  away  by  his  deputy  of  certain  goods 
and  chattels  to  which  the  plaintiff  claims  title.  The  defendant 
justifies  their  seizure  under  writs  in  favor  of  Orange  G.  Littlefield 
and  others  against  Joseph  F.  Barden,  whose  property  he  alleges 
them  to  be. 

Joseph  F.  Barden  and  wife  then  residing  in  Lewiston^  but  intend- 
ing soon  to  remove  to  Bethel^  and  being  indebted  to  the  plaintiff, 
on  the  twentieth  of  May,  1873,  executed  a  mortgage  to  secure  such 
indebtedness  of  "  the  following  described  property,  viz.  :  all  the 
furniture  and  furnishings  now  owned  by  us  or  to  be  owned  by  us  to 
be  used  and  kept  at  the  Chandler  House,  so  called,  at  Bethel,  in 
the  county  of  Oxford,  intending  hereby  to  convey  all  furniture  and 
furnishings  of  eveiy  description,  consisting  of  beds,  bedding,  tables, 
chairs,  carpets,  stoves,  etc.,  etc.,  now  owned  or  to  be  owned  by  us, 
*  *  *  provided  also  tliat  it  shall  and  may  be  lawful  for  said 
Joseph  and  Georgiana  Barden  (the  wife)  to  continue  in  the  posses- 
sion of  said  property  without  denial  or  interruption  by  said  Griffith 
until  condition  broken." 

The  mortgage  was  recorded  in  Bethel,  where  the  parties  then  re- 
sided, on  the  twenty-seventh  of  September,  1878,  and  in  Lewiston 
on  the  twenty-eighth  of  September,  1878.  The  attachments, 
which  constitute  the  trespass  complained  of,  were  made  on  the 
thirtieth  of  the  same  September. 
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The  Buit  is  for  goods  purchased  by  the  mortgagors  after  the  date 
of  the  mortgage.  The  plaintiff  is  an  aunt  of  Mrs.  Barden,  whose 
husband  kept  the  Chandler  House,  and  boarded  there.  As  articles 
were  purchased  for  the  house  Mr.  Barden  would  deliver  the  same 
to  the  plaintiff  under  the  mortgage  as  security.  The  delivery 
being  thus  made,  he  remained  in  the  use  and  control  of  the  same. 
The  question  presented  for  determination  is  whether  the  plaintiff 
has  a  good  title  as  to  the  goods  purchased  subsequently  to  the 
mortgage  as  against  attaching  creditors. 

By  Rev.  Stat.,  ch.  91,  §  1,* 'no  mortgage  of  personal  property,  to  se- 
cure payment  of  more  than  thirty  dollars,  shall  be  valid  against  any 
other  person  than  the  parties  thereto,  unless  possession  of  such  prop- 
erty is  delivered  to  and  retained  by  the  mortgagee,  or  the  mortgage 
is  recorded  by  the  clerk  of  the  town  or  plantation,  organized  for 
any  purpose,  in  which  the  mortgagor  resides.'^ 

The  object  to  be  attained  by  requiring  the  recording  of  mortgages 
of  personal  property  is  the  same  as  that  in  providing  for  the  regis- 
tration of  mortgages  of  real  estate.  The  same  general  principles 
are  alike  applicable  in  each  case.  The  design  is  to  give  notice  to 
the  public  of  all  existing  incumbrances  upon  real  or  personal  estate 
by  mortgage.  Hence  it  is  obvious  that  the  property  mortgaged, 
whether  real  or  personal,  the  person  mortgaging,  to  whom  the 
mortgage  is  made,  and  the  debt  or  claim  to  be  secured,  should  be 
fully  disclosed  and  made  apparent  of  record.  It  would  necessarily 
follow  that  the  mortgage  could  only  embrace  what  was  in  esse,  wliat 
could  then  be  taken  possession  of  and  the  possession  retained  — 
what  then  could  be  described  as  existing,  and  what  in  case  of  liti- 
gation could  be  identified  as  the  same  as  that  described,  and  that 
what  was  not  in  esse  and  not  owned  by  the  mortgagor  could  not  be 
mortgaged,  because  there  was  nothing  the  mortgagor  could  deliver 
or  the  mortgagee  receive  and  to  which  the  mortgage  could  attach. 
If  the  mortgage  is  held  to  cover  what  was  mortgaged,  and  what  was 
not  mortgaged  because  not  m  esse  and  not  then  owned  by  the 
mortgagor,  then  the  notice  to  the  public,  which  was  the  primary 
object  of  the  st^itute,  conveys  no  trustworthy  or  reliable  informa- 
tion. The  mortgage  may  cover  whatever  is  capable  of  being  mort- 
gaged, not  at  its  date,  but  whatever  the  mortgagor  might  at  any 
subsequent  time  acquire. 

The  rights  of  parties  are  to  be  determined  by  the  statute.  To  be 
protected  the  mortgagee  must  take  delivery  and  retain  possessioD 


MAY  TEBM,  1882.  397 


Griffith  V.  DongUiB. 


of  the  mortgaged  property  or  have  the  mortgage  recorded^  otherwise 
bis  claim  will  not  be  '^  yabd  against  any  other  person  than  the 
parties  thereto."  It  is  not  enough  that  there  be  delivery  but  there 
must  be  retention  of  the  property  mortgaged.  But  there  can  neither 
be  delivery  nor  retention  of  such  property  unless  the  mortgagor  has 
the  same  to  deliver.  Delivery  by  the  mortgagor  and  retention  by 
the  mortgagee  of  the  property  mortgaged  are  the  statutory  equiva- 
lents of  recordation.  AVTiatever  delivery  and  retention  of  possession 
will  enable  the  mortgagee  to  hold  will  be  equally  held  by  the  re- 
corded mortgage.  But  wliat  cannot  be  delivered  and  retained  can- 
not be  recorded  as  what  is  to  be  mortgaged.  The  rights  of  the 
parties  are  statutory.  The  statute  thus  making  the  one  the 
equivalent  of  the  other,  the  record  is  valid  only  to  protect  goods 
which  at  the  giving  of  the  mortgage  could  be  delivered  and  re- 
tained. Consequently  the  mortgage  cannot  be  held  to  secure  after 
purchased  goods,  whatever  may  be  its  language. 

Such  is  the  uniform  and  unvarvinof  decision  of  courts  of  com- 
mon  law.  In  Head  v«  Goodwin,  37  Me.  181,  it  was  decided  that 
a  grant  of  goods  which  did  not  then  belong  to  the  grantor  was 
void.  In  Chapm  v.  Gram,  40  Me.  561,  the  mortgage  provides 
^Uhat  all  drugs,  medicines,  wares,  merchandise  and  fixtures  of 
every  description,  which  may  be  liereafter  purchased  to  replace  any 
of  those  then  in  the  store  shall  be  held  for  the  payment  of  the 
sum)  hereafter  named,  in  the  same  manner  as  those  now  in  the 
store,  as  also  aU  additions  to  said  stock."  **It  is  quite  clear," 
observes  Tenney,  J.,  in  delivering  the  opinion  of  the  court, 
*^  that  the  additions  to  said  stock  obtained  by  the  mortgagor,  after 
the  execution  of  the  mortgage  to  the  defendant,  without  any  fur- 
ther act  would  confer  no  rights  therein,  Ltinn  v.  Tliornton,  1 
Man.,  Gran,  and  Scott,  383 ;  Jojies  v.  RicJuirdson,  10  Mete.  481  ; 
Hetd  v.  Goodwin,  37  Me.  181.  To  purchase  such  additions  to 
the  stock,  the  mortgage  constituted  no  agency  in  the  mortgagor." 
That  that  is  the  rule  at  common  law  is  conceded  in  Aforrill  v. 
Noyes,  56  Me.  458,  and  in  Emerson  v.  E.  &  iV.  A.  Railway,  67 
id.  391  ;  s.  c,  24  Am.  Rep.  39  ;  while  as  between  the  inirties  to  the 
mortgage,  the  right  of  the  mortgagee  to  after-purchased  goods 
would  be  upheld.     Allen  v.  Goodnow,  71  Me.  420. 

The  general  current  of  authority  is  in  accord  with  views  above 
expressed.  It  was  held  in  Jones  v.  Richardson,  10  Mete.  481,  that 
n  grant  of  goods  which  are  not  in  existence  or  which  do  not  be- 
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long  to  the  grantor  at  the  time  of  executing  the  deed^  is  void, 
unless  the  grantor  ratify  the  act  by  some  new  act  done  by  him 
with  that  view^  after  he  has  acquired  property  therein.  In  Bor^ 
nard  v.  Baton,  2  Gush.  295^  by  the  terms  of  the  mortgage,  the 
mortgagor  was  allowed  to  sell  the  goods  mortgaged,  others  of  equal 
value  being  substituted  therefor,  it  was  held  that  the  mortgage 
could  not  apply  to  goods  intended  to  I'cplace  those  which  were 
sold.  "A  mortgage,"  remarks  Shaw,  C.  J.,  •'is  an  executed 
contract ;  a  pi-csent  transfer  of  title,  although  conditional  and  de- 
feasible, it  can  only  therefore  bind  and  affect  property  existing  and 
capable  of  being  identified  at  the  time  it  is  made,  and  wliatever 
may  be  the  agreement  of  parties,  it  cannot  affect  property  after- 
ward to  be  acquired  by  the  mortgagor."  In  Oochnan  v.  Freeman , 
3  Gush.  306,  it  was  decided  that  a  stipulation,  in  a  mortgage  of  ^ler- 
sonal  property,  that  after-acquired  property  should  be  subject  to 
such  mortgage,  does  not  bind  property  subsequently  purchased. 
These  views  were  re-affirmed  in  diesley  v.  JosselyUy  7  Gray,  489  ; 
and  Moody  v.  Wright,  13  Mete.  17 ;  and  in  Chase  v.  Denny,  130 
Mass.  566.  In  Williams  v.  Briggs,  11  R.  I.  476  ;  8.  c,  23  Am. 
Rep.  518,  it  was  held  in  an  elaborate  opinion  by  Durfee,  C.  J., 
that  at  common  law  a  mortgage  of  subsequently  acquired  property 
would  transfer  no  title  to  the  same.  In  Ranlett  v.  Blodgett,  17  X. 
H.  305,  referring  to  the  subject  under  consideration,  Parker,  C. 
J.,  says  :  '^  If  this  doctrine  were  iidmitted,  a  mortgage  of  personal 
property  would  be  like  a  kaleidoscope,  in  tliat  the  forms  represented 
would  change  at  every  turn ;  but  unlike  that  instrument,  in  that 
the  materials  would  not  remain  the  same."  In  Gardner  v.  McEtoen, 
10  N.  Y.  123,  it  was  decided  that  a  mortgage  of  all  the  goods 
of  a  sjiecified  description  then  in  a  store,  or  that  thereafter 
might  be  brought  there,  though  void  as  to  the  latter,  might 
be  good  as  to  the  rest.  In  Hamilton  v.  Rogers,  8  Md.  301,  it  was 
held  that  a  mortgage  of  goods  m  a  store,  "together  with  all  the 
renewals  and  substitutions  for  the  same  in  any  part  or  parts  thereof," 
did  not  convey  subsequently  acquired  goods  so  as  to  entitle  the 
mortgagee  to  an  action  at  law  against  the  party  seizing  them.  So 
in  Kentucky  it  was  held  that  a  mortgage  of  future-acquired  chattels 
is  valid  only  when  the  property  mortgaged  may  be  regarded  as  a 
part  of  or  accretion  to  the  property  in  the  actual  or  legal  possession 
of  the  mortgagor  at  the  time  of  making  the  mortgage.  Wilson  v. 
Seibert,  8  Am.  Law  Reg.  (N.  S.)  608.    The  same  rule  is  recognized 
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in  New  Jersey.  Looker  v.  Peckwell,  38  N.  J.  L.  253.  It  was  so  held 
in  Parker  v.  JacobSy  14  S.  C.  112 ;  s.  c,  37  Am.  Eep.  724. 

While  at  common  law  the  mortgage  covers  the  existent  property 
of  the  mortgagor  and  does  not  transfer  any  right  to  after-acquired 
property,  it  is  otherwise  in  equity.  Though  that  court  recognizes 
the  rule  of  the  common  law,  yet  it  holds  such  conveyance  operative 
as  an  executory  agreement,  binding  on  the  property  when  acquired. 
The  mortgagor  holds  the  property  as  trustee,  and  equity  enforces 
the  trust.  In  some  cases  the  decision  rests  upon  the  grounds  of  an 
equitable  lien.  In  Mitchell  v.  Window,  2  Story,  630,  it  is  said  by 
Story,  J.,  "  that  whenever  parties,  by  their  contract,  intend  to 
create  a  positive  lien  or  charge  either  upon  real  or  personal  prop- 
erty, whether  then  owned  by  the  assignor  or  contractor  or  not,  or 
if  personal  property,  whether  it  is  then  in  ease  or  not,  it  attaches  in 
equity  as  a  lien  or  charge  upon  the  particular  property  as  soon  as 
the  assignor  or  contractor  acquire  a  title  thereto,  against  the  latter 
and  all  persons  asserting  a  claim  thereto  under  him,  either  volun- 
tarily or  with  notice  or  in  bankruptcy."  But  without  particularly 
considering  the  different  reasons  given  in  equity  in  support  of  its 
exercise  of  jurisdiction,  it  is  sufficient  to  remark  that  in  all  cases  it 
recognizes  the  rule  at  common  law  as  in  full  force. 

But  though  this  disposition  of  after-acquired  property  is  per  ho 
inoperative,  '*such  disposition,"  remarks  Tindal,  C.  J.,  in  Lunn 
V.  ThorntoUy  1  Man.,  Gran,  and  Scott,  383,  ''may  be  considered  as 
a  declaration  precedent,  which  derives  its  effect  from  some  new  act 
of  the  party  after  the  property  is  acquired."  But  the  new  act  must 
be  an  act  done  by  the  grantor  for  the  avowed  object  and  with  the 
view  of  carrying  the  former  grant  or  disposition  into  effect.  "  Lord 
Bacon's  language  is,"  continues  the  chief  justice, ''  there  must  be 
some  new  act  or  conveyance,  to  give  life  and  vigor  to  the  declaration 
precedent,  which  evidently  imports  more  than  the  simple  acquisition 
of  the  property  at  a  subsequent  time,  which,  if  sufficient,  would 
render  the  rule  itself  altogether  inoperative ;  but  points  at  some 
new  act  to  be  done  by  the  grantor  in  furtherance  of  the  original 
disposition."  In  that  case  there  being  no  new  act  done  by  the 
grantor  indicating  his  intention  that  the  goods  should  pass  under 
the  former  bill  of  sale,  the  case  was  held  to  fall  under  the  general 
rule. 

In  the  case  at  bar,  the  subsequently  purchased  goods  were  in  the 
Chandler  House  commingled  with  those  there  at  the  date  of  the  mort- 
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gage  ;  tho  plaintiff  having  the  mortgage  was  residing  as  a  boardei 
in  the  house.  The  mortgagor  delivered  the  newly-purchased  goods 
to  the  plaintiff  as  security  under  the  mortgage^  hut  retained  the 
possession  and  control  of  the  same  *^  without  denial  or  interruption  " 
on  her  part  by  the  express  terms  of  the  mortgage. 

The  inquiry  then  arises  whether  here  is  any  new  act,  within  the 
decisions  in  Lunn  v.  Thornton,  and  Jones  v.  JiichardsoUy  which 
perfects  the  title  of  the  mortgagee  in  tho  after-acquired  goods.  The 
mortgage,  thougli  recorded,  was  only  available  as  between  the 
pai*ties  to  it.  The  possession  of  the  mortgagee  was  instantaneous. 
It  instantly  reverted  to  the  mortgagor.  Now,  os  has  been  seen,  the 
plaintiff  acquii'ed  no  title  under  the  mortgage.  There  is  no  com- 
2)liance  with  the  other  statu toiy  alternative,  possession  and  retention 
of  the  mortgaged  property  by  the  mortgagee.  Tho  new  act  was 
merely  momentary,  which,  there  being  no  retention  of  possession, 
conveyed  no  title  under  the  statute.  It  was  no  act  which  conveys 
title. 

In  Jones  v.  Bichardson,  the  defendant  claimed  to  hold  under  a 
mortgage  intended  to  hold  after-acquired  goods.  **  He  did  not  prove,** 
observes  Dewey,  J.,  "  nor  offer  to  prove  any  act  done  by  the  mort- 
gagor, after  the  mortgage  deed  was  executed  by  which  he  ratified 
tho  same  as  to  subsequently-acquired  property.  All  he  offered  to  prove 
Avas  that  lie  liiul  taken  possession  of  the  goods  before  the  attach- 
ment. Bat  this  evidently  was  irrelevant,  as  it  was  held  to  be  by 
tlie  arbitrator.  But  if  he  had  proved  that  the  mortgagor  had  de- 
livered possession  to  him  of  the  goods  in  question,  to  hold  the  same 
under  tho  mortgage,  that  would  not  have  availed  him  against  the 
l)laii)tilf,  although  it  might  be  good  against  the  mortgagor."  The 
co:irt  then  refers  to  the  statute  of  Massachusetts,  which  is  similar 
to  that  in  this  State,  and  then  proceeds  as  follows  .  "  Now  it  is 
clear,  wo  think,  that  the  record  of  the  mortgage  deed  is  no  sufficient 
notice  of  a  legal  incumbrance  as  to  subsequently  acquired  property  ; 
bacause  by  law,  no  such  property  could  be  sold  or  conveyed  there- 
by ;  and  it  would  furnish  no  notice  that  any  property  would  be 
afterwards  purchased,  or  if  purchased,  that  any  act  would  be  done 
to  ratify  the  grant  in  that  respect.  As  to  such  property  therefore 
the  mortgage  could  not  be  valid,  except  as  between  the  parties 
thereto,  unless  such  goods  were  delivered  by  the  mortgagor  to  the 
mortgagee,  with  the  intention  to  ratify  the  mortgage,  and  the  mort- 
gagee retained  open  possession  of  tlie  same  until  the  time  of  the  at- 
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tachment."  This  case  determines  the  case  at  bar.  There  was  a 
formal  delivery,  but  no  retention  of  possession  of  the  subsequently 
purchased  goods,  in  that  case  nor  in  this.  In  Brown  y.  Thompson, 
59  Me.  373,  a  mortgage  was  given  to  secure  after-acquired  goods  as 
well  as  those  then  in  the  store.  The  goods  were  removed  to  another 
store.  An  indorsement  was  then  made  to  the  effect  that  the  mort^ 
gage  should  cover  the  stock  removed.  The  mortgage  with  the  in- 
doi*8cment  was  recorded.  Here  was  a  new  act,  the  indorsement  on 
the  mortgage,  which  becoming  part  of  the  mortgage  and  recorded, 
conveyed  a  good  title  to  the  goods  in  the  store  when  the  indorse- 
ment Avas  made.  In  Roioley  v.  RIcBj  11  Mete.  333,  there  was  a 
mortgage  of  after-acquired  goods,  which  before  the  attachment  were 
delivered  to  and  retained  by  the  mortgagee,  with  authority  to  sell 
the  same.  *'The  facts  show,"  remarks  Shaw,  C,  J.,  "all  the  ele- 
ments of  a  new,  distinct  and  substantive  agreement  to  hypothecate 
tlie  after-acquired  goods,  sufficient  of  itself  to  give  title."  The 
plaintiff  held  title  as  pledgee  and  not  as  mortgagee  ;  the  court  add- 
ing that  whan  an  act  is  voidable,  it  may  be  ratified,  but  if  actually 
void  and  the  act  of  ratification  be  of  itself  sufficient  to  convey  titl(^ 
it  will  inure  as  an  original  act.  In  Moody  v.  Wright,  13  Mete.  17, 
the  same  question  again  came  before  the  court  for  consideration, 
and  with  the  same  result.  "  A  stipulation  that  future  acquired 
property  shall  be  holden  as  security  for  some  present  engagement," 
observes  Dewey,  J.,  "is  an  executory  agreement  of  such  a  char- 
acter that  the  creditor  with  whom  it  is  made  may  under  it  take 
the  property  into  his  possession,  when  it  comes  into  existence  and 
is  the  subject  of  transfer  by  liis  debtor,  and  hold  it  for  his  security  ; 
and  whenever  he  does  so  take  into  liis  possession  before  an  attach- 
ment has  been  made  of  the  same,  or  any  alienation  thereof,  such 
creditor,  under  his  executory  agreement  may  hold  the  same  ;  but 
until  such  an  act  done  by  him,  he  has  no  title  to  the  same ;  and 
that  such  act  being  done,  and  the  possession  thus  acquired,  the  ex- 
ecutory agreement  of  the  debtor  authorizing  it,  it  will  then  become 
holden  by  virtue  of  a  valid  lien  or  pledge."  The  authorities  are 
uniform  in  requiring  not  merely  delivery  but  retention  of  the  prop- 
erty delivered  as  indispensable  to  the  perfection  of  the  mortgagee's 
title,  whether  the  mortgage  purports  to  convey  after-acquii:ed 
property,  or  should  be  unrecorded.     Wright  v,  Tetlow,  99  Mass. 

397. 

The  possession  of  the  plaintiff  was  but  instantaneous.     It  was  re- 
VoL.  XL  — 51 


402  MAINE. 


Griffith  V.  Doaglasfl. 


Bumed  by  the  mortgagor.  Bat  a  concurrent  possession  by  the  m(»i- 
gagor  and  mortgagee  is  insufficient.  There  must  be  a  substantial 
change  of  the  possession.  The  cases  of  Flagg  y.  Pierce^  58  N.  H. 
348,  and  Sumner  y.  DaUon,  id.  296,  are  precisely  in  point.  '^  Con^^ 
structiye  possession/'  obsenres  Boabdman,  J.,  in  OrandaU  y. 
Brown,  18  Hun,  461,  '^  cannot  be  taken  under  a  chattel  mortgage. 
The  right  to  possession  is  by  yirtue  of  the  contract,  and  not  as  in  an 
execution  by  yirtue  of  the  law.  Possession  must  be  taken,  in  fact 
*  *  a  chattel  mortgage  is  not  an  execution.  Possession  cannot 
be  taken  by  words  and  inspection."  In  National  Bank  y.  Sprague, 
20  N.  J.  Eq.  27,  Zabriskie,  G.  J.,  in  referring  to  the  statute  of 
New  Jersey  and  a  mere  nominal  possession,  says :  ''such  possession 
does  not  satisfy  the  object  nor  comply  with  the  words  of  the  act ; 
they  required  an  actufd  and  continued  change  of  possession ;  these 
words  would  seem  to  be  inserted  expressly  to  proyide  against  such 
a  sham  as  this." 

Judgment  for  defendant. 

Waltok,  Dakfobth,  Virgik  and  Symokds,  JJ.,  conoorred. 
Babbows,  J.,  concurred  in  the  result. 
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TEAKSATLAimo  Fire  Insurance  Company  v,  Dorset. 

(SeMd.  70) 
Inturanee  —  fire  —  es^»ion . 

A  lire  insiuranee  policy  on  salplinric  acid  exempted  the  inanrer  from  liability 
for  loss  by  ezploeion  unleM  fire  ensaed.  The  building  In  qaeetion  was 
blown  down  by  a  storm,  and  the  chamber  containing  the  acid  was  broken 
and  the  acid  was  lost.  The  plaintiff  claimed  that  the  storm  blew  fire  in 
contact  with  escaping  gases  and  air  and  created  an  explosion,  which  caused 
the  loss.    J/M,  that  in  either  case  there  was  no  liability  under  the  policy. 

ACTION  on  afire  insurance  policy.    The  opinion  states'the  case. 
The  plaintiff  had  judgment  below. 

John  Carson,  for  appellant. 

Charles  J.  Bonaparte,  for  appellee. 

Alyby,  J.  This  was  an  action  on  a  policy  of  insurance  against 
loss  by  fire,  issued  by  the  appellants  to  the  appellee,  and  which 
policy  covered  the  appellee's  stock  in  trade,  consisting  of  sulphuric 
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acid,  and  sulphur  in  bulk  and  in  process  of  manufacture,  contained 
in  a  certain  building  described  in  the  policy.  The  policy  contains 
a  clause  of  exemption,  declaiming  that  the  appellants  shall  not  be 
liable  for  any  loss  that  might  be  sustained  from  certain  specified 
causes,  among  which  is  that  ^^  for  any  loss  caused  by  the  explosion 
of  gunpowder  or  any  explosive  substance  ;  nor  by  lightning  (unless 
specially  mentioned)  ;  or  explosions  of  any  kind,  unless  fire  ensues, 
and  then  for  the  loss  or  damage  by  fire  only,  which  loss  shall  be  de- 
termined by  the  value  of  the  damaged  property  after  the  casualty 
by  explosion  or  lightning.^' 

The  claim  for  loss  states,  ^'  that  the  fire  originated  in  consequence 
of  a  violent  tornado,  blowing  the  fire  through  the  steam  drum,  and 
so  bringing  it  in  contact  with  escaping  gases  and  air,  causing  by  the 
fire  an  explosion." 

The  proof  shows  that  there  was  a  severe  storm  raging  at  the  time, 
and  that  tlie  building  was  prostrated  suddenly,  and  the  fall  was 
immediately  preceded  by  a  considerable  report ;  but  the  witnesses 
were  not  agreed  as  to  whether  any  portion  of  the  building  had  been 
subject  to  the  action  of  fire,  except  a  few  boards  that  fell  against 
an  adjoining  lime  kiln,  from  which  some  of  the  witnesses  supposed 
they  took  fire.  The  loss  for  which  claim  is  made  is  for  sulphuric 
acid  wasted  from  the  pan  or  acid  chamber,  which  was  broken  as  it 
is  supposed,  in  the  fall  of  the  building.  The  loss  therefore  for 
which  claim  is  made  is  not  for  what  was  actually  burned,  but  for 
loss  occasioned  as  the  consequence  of  a  fire,  alleged  to  have  been 
insured  against  by  the  appellants. 

,  There  was  considerable  diversity  of  opinion  among  the  witnesses 
as  to  the  true  cause  of  the  loss  ;  whether  it  was  to  be  attributed  to 
actual  combustion  of  material  outside  of  the  furnace  or  burners  ; 
to  explosion  of  some  explosive  substance  ;  or  to  the  prostration  of 
the  building  by  the  storm,  without  the  agency  of  fire. 

If  the  loss  was  occasioriod  by  fire  lis  contended  by  the  appellee^ 
there  is  no  pretense  that  tlie  fire  originated  anywhere  beyond  the 
establishment  containing  the  articles  covered  by  the  insurance.  The 
tlieory  of  the  appellee  is,  as  maintained  by  a  scientific  expert  ex- 
amined upon  the  subject,  that  the  damage  to  the  property  insured 
was  the  immediate  result  of  the  violent  and  instantaneous  confla- 
gration of  sublimed  sulphur  diffused  through  the  atmosphere 
immediately  surrounding  the  boiler  and  sulphur  burners ;  and  that 
such  conflagration  was  caused  by  flames  blown  oat  from  the  fire  in 
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the  furnace  or  bumers,  by  the  storm  then  raging,  and  brought  in 
contact  with  the  difiused  particles  of  sulphur.  That  while  this 
rapid  combustion  could  not  be  accurately  termed  an  explosion,  sub* 
limed  sulphur  not  being  an  explosive  substance,  it  would  have  some 
of  the  incidents  of  an  explosion  ;  among  these  a  report  and  con- 
cussion m  the  air,  as  described  by  some  of  the  appellee's  witnesses. 
That  this  sudden  combustion  produced  a  vacuum,  which  was  fol- 
lowed by  a  collapse,  and  the  fall  of  the  building,  breaking  the  acid 
chamber,  and  causing  the  waste  of  the  contents. 

On  the  other  hand  the  appellants  gave  proof  tending  to  show  that 
the  building  was  suddenly  prostrated  by  the  violence  of  the  storm, 
without  the  agency  of  fire,  and  that  all  the  loss  sustained  was 
attributable  to  the  fall  of  the  building.  And  further  that  from  the 
appearance  and  condition  of  the  ruins,  if  combustion  was  in  fact 
the  moving  cause  of  the  fall  of  the  building,  it  must  have  been  by 
explosion,  and  not  by  producing  a  collapse,  as  maintained  on  the 
part  of  the  appellee. 

The  court  below  instructed  the  jury,  that  if  they  found  ihivt  the 
loss  sustained  was  of  the  subject-matter  insured,  and  ''  that  such 
destruction  or  injury  was  directly  caused  by,  or  the  result  of  fire," 
then  the  appellee  was  entitled  to  recover.  The  jury  found  for  the 
f^pellee,  and  therefore,  bs  we  must  assume,  they  found  that  the  loss 
was  directly  caused  by  or  was  the  result  of  fire.  And  the  question 
is,  whether  this  instruction  was  correct,  in  view  of  all  the  evidence 
in  the  case. 

It  is  certainly  true  as  a  rule  of  construction,  that  where  an  insur- 
ance company  attempts  to  limit  or  restrict  the  general  operation  of 
its  contract  of  insurance,  by  special  exceptions  or  exemptions,  it 
is  bound  to  do  so  by  clear  and  explicit  terms  ;  and  if  it  fail  in  this, 
it  cannot  complain  that  the  party  insured  is  given  the  benefit  of  any 
doubt  that  may  be  reasonably  raised  as  to  the  nature  or  extent  of 
the  exception  from  the  general  risk  assumed.  Where  however  the 
terms  of  the  contract  are  clear  and  explicit,  they  must  be  allowed 
their  full  force  and  effect  ;  there  being  no  distinction  in  this  respect 
between  the  contract  of  insurance  and  any  other  contract. 

In  this  case  the  exception  of  liability  for  explosions  of  any  kind, 
is  certainly  very  broad  and  comprehensive  ;  but  that  exception  must 
not  be  so  construed  as  to  defeat  the  main  and  principal  object  of 
the  insurance. 

If  the  prostration  of  the  building  and  the  consequent  breaking 
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of  the  acid  chamber  were  produced  by  an  explosion  of  any  kind,  i 

without  being  caused  by  a  precedent  conflagration  within  the  mean-  I 

ing  of  the  policy,  then  there  is  clearly  no  liability  on  the  part  of  the 
appellants.  In  other  words  the  loss  occasioned  by  explosion  alone 
would  not  be  covered  by  the  risk  assumed  by  the  insurers.  It  is 
not  pretended  that  any  part  of  the  loss  sustained  was  occasioned  by 
fire  that  ensued  the  fall  of  the  building.  If  such  had  been  the  case, 
the  loss  thus  produced  would  have  been  coyered  by  the  policy,  eyen 
though  the  fire  had  originated  in  an  explosion,  and  this  by  the 
terms  of  the  exception.  But  where  a  fire  has  occurred,  and  is  in 
progress,  the  effects  of  which  are  coyered  by  the  policy,  and  an 
explosion  takes  place  as  an  incident  or  result  thereof  —  so  as  to  in- 
crease the  loss  —  whether  the  whole  of  the  damage  or  loss  thus 
produced  can  be  regarded  as  within  the  protection  of  the  insurance, 
in  a  case  where  the  policy  contains  the  exemption  from  liability  for 
explosions,  has  been  the  subject  of  some  diversity  of  judicial  opinion. 
We  think,  however,  both  upon  reason  and  the  established  rules  of 
construction,  that  such  loss  should  be  regarded  as  within  the  risk 
assumed  by  the  insurers.  In  such  case  the  fire  is.  the  direct  and 
efficient  cause  of  the  loss,  and  the  explosion  but  the  incident,  and  if 
the  insurers  intend  to  exclude  such  liability,  they  must  do  so  by 
plain  and  unambiguous  terms.  Indeed  the  difficulty  in  such  case, 
of  ascertaining  and  distinguishing  the  loss  to  be  attributed  to 
the  fire  from  that  caused  by  the  explosion  —  separating  the  actual 
or  probable  effects  of  the  explosion  from  those  produced,  or  that 
would  have  been  produced,  but  for  the  explosion,  by  fire  alone — 
at  once  furnishes  strong  reason  for  including  the  effects  of  explo- 
sion in  the  loss  occasioned  by  the  precedent  fire,  producing  the  ex- 
plosion. The  contrary  construction  would  do  much  to  impair  the 
security  that  should  be  afforded  by  policies  containing  the 
clause  in  question  ;  and  especially  would  this  be  so,  if  what  was 
said  in  the  case  of  Stanley  v.  West,  Ins.  Co.,  1m  B.,  3  Exch.  71,  were 
adopted  ;  that  is  to  say,  that  the  onus  in  such  case  would  be  upon 
the  insured  to  show  the  exact  extent  of  the  loss  by  fire  as  distin- 
guished from  that  produced  by  the  explosion ;  and  his  failure  to  do 
that  would  result  in  his  misfortune  rather  than  that  of  the  insurers. 
The  case  of  Brings  v.  Ins.  Co.,  53  N".  Y.  446,  presents  some 
features  analogous  to  those  of  the  present  case.  There  the  policy 
was  upon  certain  machinery  used  for  rectifying  spirits.  It  con- 
tained a  clause  exempting  the  company  from  liability  for  losses 
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'^  caused  by  lightning,  or  explosions  of  any  kind^  unless  fire 
ensued,  and  then  for  the  loss  or  damage  by  fire  only."  Vapors 
escaped  from  the  works,  and  came  in  contact  with  the  flame  of  a 
lighted  lamp  in  the  room,  and  an  explosion  ensued  which  nearly 
destroyed  the  entire  building  and  machinery.  A  fire  resulted 
which  occasioned  some  damage,  but  smaU  in  comparison  with  that 
caused  by  the  explosion.  The  Court  of  Appeals  of  New  York 
held,  that  the  contact  of  the  vapor  in  the  room  with  the  burning 
lamp  was  not  a  fire  within  the  meaning  of  the  risk  assumed,  and 
while  it  was  held  that  the  company  was  liable  for  the  damage  done 
by  the  fire  which  followed  the  explosion,  it  was  held  not  to  be 
liable  for  the  loss  occasioned  by  the  explosion  itself.  It  was  sug- 
gested howeyer,  that  if  the  building  had  been  on  fire,  and  in  the 
course  of  the  conflagration  an  explosion  had  occurred  the  company 
might  have  been  liable. 

So  in  the  case  of  the  Ins.  Co.  t.  Ihote,  22  Ohio  St.  340,  the 
policy  contained  an  exception  of  liability  for  '^  any  loss  or  damage 
occasioned  by  or  resulting  from  any  explosion  whatever."  The 
insurance  was  upon  a  stock  of  liquors  in  a  liquor  store,  with  privi- 
lege of  rectifying  and  manufacturing  fine  spirits  by  steam  not  gen- 
erated in  the  building.  The  fire,  by  which  the  building  and  stock 
of  merchandise  were  consumed,  was  occasioned  by  and  resulted 
from  an  explosion  of  vapor,  arising  from  the  process  of  rectifying 
whiskey,  mixed  with  the  atmosphere  of  the  still  room,  and  which 
explosion  was  caused  by  this  mixture  coming  in  contact  with  a 
burning  gas-jet  in  the  room.  It  was  there  held  that  the  fire  thus 
originating  was  within  the  exception,  and  the  company  consequently 
was  not  liable;  it  not  being  provided,  as  in  the  present  case,  tliat 
the  insurer  should  be  liable  for  all  loss  by  fire  ensuing  the  explo- 
sion. 

There  is  often  difficulty  experienced  in  these  cases  in  accurately 
defining  the  term  '^  explosion."  As  was  said  in  the  case  of  Ins. 
Co.  V.  Foots,  just  referred  to,  we  all  understand  that  the  term  is 
not  used  as  a  synonym  of  combustion.  It  has  at  least  some  dis- 
tinctive characteristics.  An  explosion  produced  by  ignition, 
according  to  common  understanding,  may  be  accurately  enough 
described  for  practical  purposes  as  a  sudden  and  rapid  combustion, 
causing  a  violent  expansion  of  the  air,  and  producing  a  report  more 
or  less  loud,  according  to  the  resistance  offered.  That  it  greatly 
varies  in  its  degrees  of  violence  and  the  effects  produced,  is  a  fact 
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fully  within  the  experience  of  every  one.  We  must  suppose  that 
the  term  was  employed  in  the  policy  in  its  ordinary  and  popular 
meaning;  and  it  is  a  question  for  the  jury  to  determine  in  all  such 
cases  whether  there  has  been  an  explosion,  how  and  by  what  means 
produced,  and  whether  the  loss  sustained  was  directly  caused  by  the 
explosion,  or  by  an  antecedent  or  subsequent  fire,  within  the  risk 
assumed  by  the  insurers. 

Here  the  question  of  explosion,  as  the  direct  cause  of  the  loss, 
was  entirely  ignored  by  the  first  of  the  appellee's  prayers,  which 
was  granted  by  the  court.  The  jury  were  instructed  that  if  they 
found  that  the  commodities  of  the  appellee  were  destroyed  or  in- 
jured in  the  manner  testified  to  by  the  witnesses^  and  ^'  that  such 
destruction  or  injuiy  was  directly  caused  by,  or  the  result  of  fire, 
the  plaintiff  was  entitled  to  recover.''  By  the  terms  of  this  instruc- 
tion, if  the  fire  had  originated  simultaneously  with  an  explosion 
and  terminated  therewith,  or  had  been  communicated  to  some 
explosive  substance  coming  in  contact  with  the  fire  in  the  furnace 
or  the  sulphur  burners,  without  producing  any  other  effect  than 
that  produced  by  the  explosion  itself,  the  injury  would  have  been 
caused,  if  not  directly  by,  certainly  as  the  result  of  fire;  and  the 
jury  likely  so  understood  the  instruction.  A  lighted  match  coming 
in  contact  with  a  keg  of  powder  would  certainly  produce  an  explo- 
sion, and  as  the  explosion  would  be  produced  by  fire,  all  the  injury 
caused  thereby  might  well  be  said  to  be  directly  caused  by  fire,  or 
be  the  result  thereof ;  and  yet  the  bnming  match  could  no  more 
be  said  to  be  the  fire  insured  against  than  the  burning  lamp  or  gas- 
jet  m  the  cases  to  which  we  have  referred. 

We  think  therefore  that  the  first  prayer  of  the  appellee  should 
not  have  been  granted  in  the  form  in  which  it  was  presented.  The 
question  whether  the  loss  was  caused  by  an  explosion,  and  not  by 
fire,  according  to  the  distinction  we  have  stated,  should  have  been 
submitted  to  the  jury  in  more  explicit  terms  than  was  done  by  the 
instruction  as  given.  The  second  instruction  given  at  the  instance 
of  the  appellee  is  free  from  objection;  and  the  first  instruction, 
modified  as  we  have  indicated,  together  with  the  second  prayer  of 
the  appellee,  and  the  first  prayer  on  the  part  of  the  appellants, 
which  was  granted,  will  place  the  case  fully  and  fairly  before  the 
jury.  • 

The  appellants  offered  a  number  of  prayers,  which  were  rejected 
by  the  court  below,  and  upon  careful  examination  of  them,  we 
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think  there  was  no  error  committed  in  their  refusal.  By  the  fifth 
of  these  prayers  the  court  was  requested  to  instruct  the  jury  that 
the  appellee  could  not  recover,  if  there  was  no  actual  ignition  of, 
or  action  of  fire  upon  the  sulphuric  acid,  for  the  loss  of  which  the 
suit  was  brought.  There  was  clearly  no  error  in  rejecting  this 
proposition.  If  there  was  a  fire  within  the  meaning  of  the  risk^ 
and  the  loss  was  occasioned  thereby,  it  is  quite  immaterial  that  the 
articles  covered  by  the  policy  were  not  actually  consumed  or 
injured  by  contact  with  the  flames.  Loss  by  fire,  within  the  mean- 
ing of  the  policy,  will  embrace  all  loss  or  damage  of  the  subject  of 
the  insurance,  which  resulted  directly  from  the  occurrence  of  the 
fire.  Therefore,  though  the  acid  was  wasted  by  the  crushing  of  the 
chamber,  if  the  building  fell  as  the  result  of  a  fire  within  the 
meaning  of  the  policy  the  loss  would  be  fairly  covered  by  the  in- 
surance. 

Without  referring  more  particularly  to  the  rejected  prayers,  we 
shall  reverse  the  judgment,  and  direct  a  new  trial. 

Judgment  reversed,  and  new  trtal  ordered. 

RoBimsoia',  J.,  dissented. 


Abthub  y.  Golb. 

(86  Md  100.) 

Deed  — eojuidercUion  —  restraint  of  marriage. 

A  brother  grataitoualj  deeded  to  his  two  siBters  a  leasehold  property,  to  hold 
the  same  as  tenants  in  oommon  for  both  lives,  with  remainder  to  the  sar- 
vivor  for  life  ;  or  so  long  as  both  should  remain  unmarried,  and  from  and 
after  the  marriage  of  either,  then  to  the  one  remaining  unmarried  for  life. 
Hdd,  not  inyalid  as  in  restraint  of  marriage. 

EJECTMENT.     The  opinion  states  the  caae.    The  defendant 
had  judgment  below. 

William  George  and  Joseph  0.  Boyd,  for  appellant. 

Thomas  B.  Clendinen,  for  appellee. 
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MiLLEBy  J.  This  case  turns  upon  the  construction  and  effect  of 
the  deed  of  the  29th  of  October,  1868.  By  that  deed  William  H. 
Cole,  in  consideration  of  one  dime,  and  natural  love  and  affection, 
conveyed  a  small  leasehold  property  in  the  City  of  Baltimore,  to 
his  two  sisters,  Martha  and  Elizabeth,  '^  to  have  and  to  hold  the 
same  unto  the  said  Martha  and  Elizabeth,  as  tenants  in  common, 
so  long  as  they  both  shall  live,  and  from  and  after  the  death  of 
either  of  them,  then  unto  the  survivor  so  long  as  she  shall  live, 
and  no  longer,  or  so  long  as  they  both  shall  remain  unmarried,  and 
from  and  after  the  marriage  of  either  of  them,  then  unto  the  one 
remaining  unmarried  so  long  as  she  shall  live  or  remain  unmarried, 
and  no  longer."  Martha  married  in  1873,  and  Elizabeth  who  1*0- 
mained,  and  still  remains  unmarried,  took  exclusive  possession  of 
the  property,  and  denies  that  Martha  since  her  marriage  has  any 
title  to  or  interest  therein.  In  September,  1878,  Martha,  by  her 
husband  and  next  friend,  brought  this  action  of  ejectment  to  re- 
cover an  undivided  moiety  of  the  premises,  and  insists  that  under 
the  deed  she  took  an  absolute  life  estate,  and  that  the  limitation 
over  ni  case  of  her  marriage  is  a  condition  subsequent,  and  being 
in  restraint  of  marriage  generally  is  against  public  policy,  and 
void. 

This  is  a  subject  that  has  been  fruitful  of  discussion,  and  indeed 
of  conflicting  decisions.  There  seems  however  a  general  concur- 
rence of  authority  both  in  England  and  in  this  country  in  support 
of  the  position,  that  if  to  a  gift  or  bequest  of  personal  property  to 
a  person  other  than  the  wife  or  husband  of  the  donor,  there  be 
annexed  a  condition  subsequent,  that  is  a  condition  by  which  an 
estate  previously  given  and  vested  is  to  be  divested  or  forfeited 
upon  marriage  generally  of  the  donee,  such  condition  is  void, 
whether  there  be  a  gift  over  or  not.  The  doctrine  that  conditions 
in  restraint  of  marriage  are  void,  was  derived  from  the  civil  law, 
and  though  it  still  prevails,  and  is  everywhere  recognized  and  en- 
forced with  greater  or  less  strictness,  some  of  the  English  judges  in 
recent  cases  have  suggested  that  the  reason  upon  which  the  doc- 
trine was  originally  founded  has  ceased  to  exist.  Allen  v.  Jackson, 
L.  R,  1  Ch.Div.  399;  Jones  v.  Jones,  L.  R,  1  Q.  B.Div.279.  But  no 
case  has  yet  gone  to  the  extent  of  repudiating  the  doctrine  alto- 
gether, though  the  tendency  of  modem  decisions  perhaps  is  not  to 
extend  it,  nor  to  strive  to  bring  within  its  operation  cases  which  by 
fair  and  just  construction  fall  under  the  well-recognized  distiuc- 
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tions  and  exceptions.  One  of  these  distinctions  sustained  by  the 
great  preponderance  of  authority  is  that  between  a  limitation  and  a 
condition  subsequent,  or  in  other  words,  between  the  language  by 
which  the  duration  of  an  estate  or  interest  is  prescribed,  and  that 
by  which  an  estate  previously  created  is  cut  down,  defeated,  or 
divested.  One  of  the  cases  in  which  this  distinction  is  forcibly 
stated  is  Heath  v.  Lewis,  3  DeO.,  McN.  &  O.  954.  In  that  case  a 
testator  bequeathed  an  annuity  to  an  unmarried  woman  ^'during 
the  term  of  her  natural  life,  if  she  shall  so  long  remain  unmarried." 
The  annuitant,  after  enjoying  the  annuity  for  some  years,  married, 
and  tlie  question  was  whether  the  annuity  was  determined  by  her 
marriage.  The  Lord  Justice  Knioht  Bkuce  said  :  ^'  It  must  be 
44greed  on  all  hands  that  it  is  by  the  English  law  competent  for  a 
man  to  give  to  a  single  woman  an  annuity  until  she  shall  die  or  be 
maiTied,  whichever  of  these  two  events  shall  first  happen.  All  men 
agi*ee  that  if  such  a  legatee  shall  marry  the  annuity  will  thereupon 
cease.  But  this  proposition  has  been  advanced  —  a  proposition 
which  if  true  (and  I  do  not  deny  its  truth),  is  perhaps  not  credita- 
ble to  the  English  law  —  that  if  a  man  gives  an  annuity  to  a  woman 
who  hiis  never  married,  for  life,  and  afterward  declare  that  if  she 
shall  marry  the  annuity  shall  be  forfeited,  the  condition  is  void  and 
she  may  yet  marry  as  often  as  she  will  and  yet  retain  her  annuity. 
Such  is  the  stsito  of  our  English  law  on  this  subject  said,  and  per- 
haps truly,  to  be;  and  the  question  argued  before  us  has  been  to 
which  of  tliese  two  classes  the  gift  in  this  will  belongs,  being  a  gift 
of  an  annuity  to  a  single  lady  ^  during  the  term  of  her  natural  life 
if  she  shall  so  long  remain  unmarried,'  this  language  being  the 
technical  and  proper  language  of  limitation  as  distinguished  from 
condition  long  known  to  the  English  law  and  familiar  to  us  all. 
Both  upon  precedent  and  reason,  upon  principle  and  authority,  I 
am  of  opinion  that  this  is  a  limitation  as  distinguished  from  a  con- 
dition, and  that  the  annuity  ceased  when  the  lady  married." 

In  MoreUy  v.  Hetmoldson,  2  Hare,  570,  a  testator  by  a  ccdicil  de- 
clared that  his  daughter  should  not  marry,  and  in  case  of  her  mar- 
riage or  death  gave  tlie  property  bequeathed  to  her  by  his  will  over 
to  other  legatees.  It  was  held  that  this  was  a  condition  subsequent, 
creating  a  general  restraint  upon  marriage  and  therefore  void ;  but 
in  disposing  of  the  case  the  vice-chancellor,  Sir  J.  Wiqram,  after 
examining  the  authorities,  said  that  the  gift  until  marriage  and 
when  the  party  marries,  then  over,  is  without  doubt  a  valid  limita- 
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tion,  foi*  in  such  case  there  is  nothing  to  give  an  interest  beyond 
the  marriage.  '*  If  you  suppose  the  case  of  a  gift  of  a  certain  in- 
terest and  that  interest  sought  to  be  abridged  by  a  condition,  you 
may  strike  out  the  condition  and  leave  the  original  gift  in  openi- 
tion;  but  if  the  gift  is  until  marriage  and  no  longer,  there  is  noth- 
ing to  carry  the  gift  beyond  the  maiTiage." 

In  Lloyd  v.  Lloydy  2  Sim.  N.  S.  255,  a  testator  gave  an  annuity 
to  his  wife  and  a  stranger  for  their  joint  lives,  and  at  the  death  of 
either  her  share  to  go  to  the  survivor,  and  then  added  *^  and  in  case 
either  should  marry  or  live  in  adultery,  then  her  share  shall  pass  to 
tlie  other,"  and  should  both  marry  then  their  shares  shall  pass  to 
his  nephew.  It  was  held  that  by  these  words  a  condition  subse- 
quent was  annexed  to  an  estate  for  life,  which  was  good  as  to  the 
widow  but  void  as  to  the  stranger  ;  but  the  Vice-Chancellor  Kin- 
DERSLEY  said:  ^^  With  regard  either  to  his  wife  or  to  any  other 
woman,  a  testator  may  make  a  gift  so  long  as  she  shall  remain  sin- 
gle; but  if  he  first  gives  a  life  estate  to  a  single  woman,  a  stranger 
to  him,  and  then  annexes  a  condition  that  in  case  she  marries  at 
all,  it  shall  go  over,  that  being  in  general  restraint  of  marriage,  is 
not  a  good  condition.'^  This  case  which  was  much  relied  on  by 
tlie  appellant's  counsel  is  important  only  as  showing  that  in  the 
opinion  of  the  court  the  words  used  in  that  wiU  created  a  con- 
dition subsequent;  for  the  distinction  between  a  condition  of  that 
description  and  a  limitation  is  plainly  recognized. 

In  Bellairs  v.  Bettairs,  L.  R.,  18  Eq.  510,  a  testator  by  his  will 
directed  his  trustees  to  divide  the  income  arising  from  the  sale  of 
certain  real  and  personal  estate  and  to  pay  the  same  in  certain  shares 
to  his  seven  children,  four  of  whom  were  daughters.  Then  by  a 
codicil  he  declared  that  on  the  marriage  of  either  of  two  of  hia 
daughters  (to  whom  ten  ^shares  each  had  been  given  by  the  will)^ 
the  bequests  of  the  shares  so  given  to  them  and  each  of  them,  siiall 
sibsolutely  cease  and  be  void,  and  she  shall  receive  four  shares  only, 
and  to  the  one  that  shall  remain  unmarried  he  gave  thirteen  shares,, 
directed  the  same  to  be  reduced  to  four  on  her  marriage,  and  on  the 
marriage  of  both  he  directed  that  the  twelve  over-plus  shares  should 
fall  into  and  form  part  of  his  residuary  estate.  One  of  these  daugh- 
ters married  and  the  master  of  the  rolls,  Sir  G.  Jessel,  after  some 
hesitation  and  with  much  regret,  decided  that  the  language  of  the 
oodicil  created  a  condition  of  forfeiture  which  was  in  terrorem  and 
void,  but  he  admitted  that  if  the  bequest  had  been  put  in  the  form 
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of  a  limitation^  that  is^  if  the  life  interest  had  been  giyen  to  the 
young  lady  until  she  married  and  then  over,  its  validity  could  not 
be  disputed. 

In  Grace  v.  Webby  2  Phillips,  701,  there  was  a  covenant  by  John 
Webb  to  pay  to  Eliza  Castle,  "during  the  term  of  her  naturkl  life, 
subject  to  the  proviso  hereinafter  contained,  an  annuity  of  £40," 
and  the  proviso  was,  ''  that  in  case  the  said  Eliza  shall  at  any  time 
hereafter  happen  to  marry,  then  from  and  immediately  after  her 
marriage  the  said  annuity  of  £40  shall  be  and  is  hereby  reduced  to 
£20,"  which  shall  be  paid  to  her  during  the  remainder  of  her  life. 
The  Vice-Chancellor  Shadwbll  held  that  the  proviso  reducing  the 
annuity  was  illegal  and  void  as  a  restraint  on  marriage,  but  on  ap- 
j>eal  this  decision  was  reversed  by  Lord  Chancellor  Cottbnham, 
who  held  that  it  was  a  grant  of  £40  per  annum  until  marriage  and 
after  that  event  of  £20  for  life,  and  that  such  a  gift  was  perfectly 
lawful.  "There  can  be  no  doubt,"  said  his  lordship,  "  that  mar- 
riage may  be  made  the  ground  of  a  limitation  ceasing  or  commenc- 
ing. The  argument  in  favor  of  this  claim  assumes  that  there  is  an 
unqualified  grant  of  an  annuity  of  £40  per  annum  for  life  and  an 
attempt  to  defeat  the  gift  by  an  illegal  condition  subsequent.  This 
proposition,  I  think,  fails  in  all  its  parts,  for  there  is  not  any  unquali- 
fied gift  of  an  annuity  of  £40  for  life  ;  the  contract  and  obligation 
is  to  pay  to  Eliza  Castle  during  her  life,  subject  to  the  proviso  here- 
inafter contained,  an  annuity  of  £40  at  certain  times  specified.  The 
contract  and  obligation  is  not  absolute  and  unqualified  but  explained, 
qualified  and  bound  by  the  proviso,  and  must  be  construed  precisely 
in  the  same  manner  as  if  the  terms  of  the  proviso  had  been  intro- 
duced into  and  made  part  of  the  contract  and  obligation.  It  is 
therefore  to  pay  £40  per  annum  to  her  during  so  much  of  her  life 
as  she  shall  remain  unmarried,  which  brings  the  case  within  the 
unquestioned  rule  of  law  as  acted  iipon  in  the  cases  referred  to." 

These  authorities,  selected  from  the  great  number  of  decisions 
ujwn  this  general  subject,  because  of  their  special  bearing  on  the 
case  before  us,  are  quite  sufficient  to  establish  the  distinction  re- 
feiTcd  to,  and  it  only  remains  to  consider  whether  this  deed  con- 
tains any  such  condition  as  the  law  condemns.  In  determining  this 
the  whole  instrument  must  be  examined  without  regard  to  particu- 
lar expressions  or  the  order  in  which  they  occur,  for  it  has  been 
held  that  even  the  word  "  provided,"  which,  as  we  all  know,  is  an 
appropriate  word  to  create  a  common-law  condition,  does  not  invari- 
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ably  or  of  necessity  do  so;  on  the  contrary^  it  may  give  way  to 
the  intent  of  the  party  as  gathered  from  the  entire  instrument  and 
be  taken  as  expressing  a  limitation  intrust.  Stanley  y.  OoU,  5  WalL 
119.  But  there  is  no  such  strong  word  in  the  present  deed,  and  the 
intention  of  the  grantor  in  executing  it  is  very  apparent.  The  pur- 
pose of  the  brother  evidently  was  not  to  restrain  the  marriage  or 
promote  the  celibacy  of  his  sisters,  but  to  give  them  a  small  prop- 
erty as  a  home  or  support  until  they  should  severally  marry  and 
have  husbands  to  maintain  them.  It  is  hardly  possible  to  conceive 
that  there  is  any  thing  immoral  or  illegal  in  such  a  purpose,  and  in 
our  opinion  it  has  been  carried  out  by  this  deed  without  infringing 
any  rule  of  law.  We  find  in  this  conveyance  no  absolute  and  un- 
qualified gift  for  life.  The  grant  is  to  them  as  tenants  in  common 
so  long  as  they  shall  both  live  or  so  long  as  they  shall  both  remain 
unmarried.  The  latter  clause  is  an  integral  part  of  the  grant  and 
not  a  condition  upon  which  the  previous  grant  is  to  be  defeated. 
Its  object  was  not  to  impose  a  penalty  but  to  mark  the  extent  of 
the  interest  given.  Read  in  the  natural  order  in  which  the  events 
must  occur,  and  according  to  the  manifest  intent  of  the  grantor 
appearing  on  the  face  of  the  deed,  it  is  a  gift  to  his  sisters  during 
their  single  lives  only,  and  when  either  marries  or  dies,  whichever 
event  shall  first  occur,  her  share  is  to  go  to  the  survivor  during  her 
single  life  and  no  longer.  It  would  be  strange  if  there  was  any 
thing  in  the  law  prohibiting  a  brother,  having  entire  control  of  his 
own  property,  from  making  such  a  provision  for  his  unmarried 
sisters,  and  we  are  glad  to  find  upon  a  careful  examination  of  the 
cases,  that  the  weight  of  authority  fully  sustains  the  validity  of 
such  a  grant. 

In  thus  disposing  of  the  case,  the  Maryland  authorities,  all  of 
which  have  been  cited  in  argument,  have  of  course  been  examined. 
It  is  not  necessary  to  review  them,  as  there  is  nothing  in  any  of 
them  in  conflict  with  what  we  now  decide.  The  present  case  de- 
pends entirely  upon  the  construction  of  tliis  particular  deed.  We 
have  also  regarded  the  deed  as  a  conveyance  of  personal  property, 
because  by  our  law  a  leasehold  interest  in  land,  though  under  a 
lease  for  ninety-nine  years,  renewable  forever,  is  personal  estate  sub- 
ject to  all  the  rules  governing  that  species  of  property,  save  in  so 
far  as  those  rules  have  been  modified  by  express  legislation. 

Tlie  rulings  of  the  court  below  denied  the  right  of  the  plaintiff 
to  recover,  and  it  follows  from  what  we  have  said  that  the  judg- 
ment must  be  afiirmed.  Judgment  affinned. 
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Sunday — earrjfinf  cattle  on. 

It  Is  lawful  for  a  oommon  carrier  to  transport  cattle  on  Sanday.    (5m  na(e^ 

page  418.) 

ACTION  of  damages  for  delay  in   transporting  cattle.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

John  J.  Donaldson  and  Henry  E.  TVooiton,  for  appellant 

Wm.  A.  Fisher,  for  appellee. 

Altby,  J.  The  first  question  that  presents  itself  on  this  record 
is  that  raised  by  demurrer  to  the  plaintiffs'  declaration.  The 
declaration  alleges  that  the  defendant  is  a  common  carrier  for  hire; 
that  on  T;he  28th  of  July,  1878,  about  the  hour  of  four  o'clock,  p. 
K.,  the  defendant  received  from  the  Baltimore  and  Ohio  Bailroad 
Company  thirteen  cars  loaded  with  cattle,  belonging  to  the  plaint- 
iffs, to  be  transported  by  the  defendant,  for  a  reward  for  that 
purpose  paid  or  to  be  paid  by  the  plaintiffs  to  the  defendant,  with 
reasonable  dispatch  over  the  road  of  the  defendant;  but  the 
defendant  did  not  nor  would  transport  the  same  with  reasonable 
dispatch,  but  detained  the  same  upon  its  road,  in  the  city  of  Balti- 
more, from  the  time  of  the  delivery  to  the  defendant  until  about 
half  past  twelve  o'clock,  a.  h.,  of  the  morning  of  Monday,  July 
29,  1878.  By  reason  whereof  the  stiid  cai*8,  so  laden  with  cattle, 
failed  to  reach  Jersey  City  stock-yards,  their  point  of  destination, 
until  the  hour  of  tliree  o'clock,  p.  ii.,  of  the  day  last  mentioned, 
and  too  late  for  the  market  of  that  day;  and  the  plaintiffs  were 
compelled  to  retain  the  cattle  until  the  market  of  Wednesday  fol- 
lowing, whereby  a  large  shrinkage  took  place  in  the  weight  of  the 
cattle,  and  deterioration  of  their  condition,  and  the  plaintiffs  were 
put  to  great  expense  in  feeding  the  cattle  during  the  period  of  de- 
lay, and  loss  of  time  thereby,  and  suffered  loss  by  reason  of  the 
decline  in  the  market  value  of  the  cattle,  etc. 

The  court  below  overruled  the  demurrer,   and    required  the 
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defendant  to  plead,  and  the  question  is,  whether  that  ruling  was 
correct. 

As  the  defendant  is  charged  with  failure  of  duty  in  the  exercise 
of  its  calling  as  a  common  carrier  for  hire,  the  question  raised  by 
the  demurrer  is,  whether  on  a  Sunday  there  was,  in  the  absence  of  a 
special  contract,  a  common-law  duty  imposed  upon  it,  unrestricted 
and  unaffected  by  statute,  to  carry  or  forward  the  cattle  of  the 
plaintiffs  on  that  day,  under  the  facts  allegai  in  the  declarati<»i. 

The  declaration  does  not  allege  in  terms  that  the  cattle  were 
delivered  to  the  defendant  for  transportation  on  Sunday,  but  it 
alleges  that  the  defendant  received  of  the  Baltimore  and  Ohio 
Railroad  Company,  a  connecting  road,  the  cattle  on  the  28th  of 
July,  1878,  to  be  transported  with  reasonable  dispatch  over  its 
road.  It  is  the  duty  of  the  court  to  notice  the  days  of  the  week  on 
Avliicli  particular  days  of  the  month  fall;  and  hence  we  know  with- 
out averment,  that  the  28th  of  July,  1878,  was  Sunday.  Hoyle  v. 
Cornwatlis,  1  Str.  387;  Kilgour  v.  Jftiw,  6  G.  &  J.  268.  And  in 
the  regular  division  of  time  Sunday  embraces  all  of  the  twenty- 
four  hours  next  ensuing  the  midnight  of  Saturday. 

Supposing  the  defendant  to  have  professed  and  held  itself  out  as 
a  common  carrier  of  live  stock  on  Sunday  as  on  other  days  of  the 
week,  whether  it  would  have  been  bound  to  accept  for  carriage 
from  the  plaintiffs,  or  from  a  connecting  road,  stock  offered  on  a 
Sunday,  is  a  question  not  necessary  to  be  decided.  It  is  alleged 
that  the  plaintiffs'  stock  was  offered  on  Sunday,  and  actually  re- 
ceived by  the  defendant  to  be  transported  over  its  road  with  reason- 
able dispatch.  The  action  is  founded  upon  the  common-law  duty 
and  liability  of  the  defendant  as  a  common  carrier  of  live  stock, 
and  not  upon  any  special  contract  cither  as  between  the  plaintiffs 
and  defendant,  or  as  between  the  defendant  and  otlier  connecting 
roads.  It  is  alleged  that  the  defendant  detained  the  stock  on  its 
road  at  Baltimore  for  a  period  of  about  seven  or  eight  hours,  after 
receiving  it  to  be  transported,  whereby  loss  and  injury  accrued  to 
the  plaintiffs ;  and  the  question  is,  whether  the  defendant  was 
justified  in  the  detention  by  the  fact  that  the  stock  was  received 
upon  the  road  on  Sunday,  about  four  o'clock,  p.  m. 

Most  if  not  all  of  the  States  of  the  Union  liave  what  are 
familiarly  known  as  Sunday  laws ;  and  while  they  may  differ  in 
their  phraseology  and  the  penalties  imposed,  they  are  substantially 
the  same  in  their  general  scope  and  provision — all  looking  to 
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keeping  the  day  Ba€red,  and  as  one  of  rest  from  Beciilar  employ- 
inents.  Of  these  laws  there  has  been  great  diyersity  of  interpreta- 
tion, some  courts  holding  to  them  with  great  strictness,  while 
others  have  construed  them  with  considerable  liberality  —  and 
especially  in  cases  where  by  strict  construction,  impediments  and 
embarrassments  would  be  raised  to  the  great  carrymg  business  of 
the  country.  In  this  court  we  have  had  no  case  analogous  to  the 
present ;  but  looking  to  what  has  been  decided  elsewhere,  we  have 
no  doubt  in  concluding  that  our  Sunday  law,  as  found  in  the  Code, 
art.  30,  sec.  178,  has  no  application  to  this  case  whatever.  That 
statute  forbids  all  persons  to  *'  work  or  to  do  any  bodily  labor  on 
the  Lord's  day,  commonly  called  Sunday;"  and  it  provides  that  no 
person  shall  command  or  willingly  suffer  any  of  his  servants  to  do 
any  manner  of  work  or  labor  on  that  day  —  works  of  necessity  and 
charity  always  excepted — and  a  small  penalty  is  prescribed  for  a 
breach  of  the  statute. 

According  to  the  principles  of  the  common  law,  applicable  to 
common  carriers,  the  defendant  having  accepted  the  stock  to  be 
transported  over  its  road,  in  the  usual  course  of  transit,  it  at  once 
became  its  duty  to  forward  the  same  without  unnecessary  delay  or 
detention.  Its  obligation  was  to  carry  according  to  its  public  pro- 
fession,  and  the  conveniences  at  its  command.  Johfison  v.  Midland 
IL  Co,,  4  Exch.  367.  And  if  injury  be  sustained,  by  reason  of  any 
neglect  of  this  duty,  or  other  wrongful  act,  in  the  canying  and 
deliveiy  of  the  cattle,  the  fact  of  their  having  been  received  to  be 
carried,  or  having  been  carried  on  Sunday,  can  afford  no  excuse  to 
the  defendant,  or  exoneration  from  liability.  The  carrying  forward 
of  the  cattle  by  the  defendant  on  Sunday  was  not  illegal ;  it  was 
fairly  and  justly  a  work  of  necessity,  and  therefore  excepted  from 
the  o])eration  of  the  statute.  And  that  being  the  case,  there  is  no 
ground  for  the  excuse  relied  on  by  the  defendant.  Powhatan  Steam- 
boat Co,  V.  Railroad  Co.,  24  How.  247,  253  ;  Carroll  v.  Staten 
Idand  R.  Co.,  58  N.  Y.  126;  s.  c,  17  Am.  Rep.  221 ;  Flagg  v. 
Millbury,  4  Cush.  243.  And  even  upon  the  supposition  that  the 
plaintiffs  were  violating  the  law  in  having  their  cattle  transported 
on  a  Sunday,  it  is  well  settled  that  the  defendant  could  not  avail 
itself  of  sucli  infraction  of  the  law  by  the  plaintiffs,  as  a  defense 
to  an  action  for  the  consequences  of  a  wrong  or  negligence  of  its 
own.  Phil.,  Wilm.  £  Balto.  R.  Co.  v.  Steam  Towhoat  Co.,  23 
How.  209;  Mohrny  v.  Cook,  26  Penn.  St.  342;  Sutton  v.  Toton  of 
Vol.  XL  — 53 
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Wauwatomy  29  Wis.  21;  s.  c,  9  Am.  Bep.  534;  Carroll  v.   Staten 
Island  R.  Co.y  68  N.  Y.  126;  8.  c,  17  Am.  Bep.  221.     The  court 
below  was  clearly  right  therefore  in  overraling  the  demurrer  of 
the  defendant  to  the  declaration  of  the  plaintiffs. 
[Omitting  other  questions.     But  on  another  point,] 

Judgment  reversed,  and  new  trial  awarded. 

Van  BT  TBS  HaPORi'iR  -  In  OomnumweaXth  ▼.  Lofuiniae  ANathvOte  R.  Co  ,  Ken^ 
tacky  Court  of  Appeals,  May  27. 188S,  1  Kj.  Law.  Jour.  811,  it  was  held  that  runuing  rail- 
way  traiDS  on  Sunday  is  a  work  of  necessity.  The  court  said  :  **  Railroad  companies,  as 
carriers  of  pasBengers,  famish  at  this  day  almost  every  acoommodatioD  to  the  traveller 
that  is  to  be  found  in  the  hotels  of  the  country.  His  meals  as  well  as  sleeping  apartments 
are  often  furnished  him  ;  and  to  require  the  train  when  on  its  line  of  travel  to  delay  Its 
journey  that  the  passenger  msy  go  to  a  hotel  to  enjoy  the  Sabbath,  where  the  same  labor  is 
required  to  be  performed  for  him  as  upon  the  train,  or  to  require  him  to  remain  on  the  train 
and  there  live  as  he  would  at  the  hotel,  would  certainly  not  carry  out  the  purpose  of  the  law ; 
and  besides,  the  necessity  of  reaching  his  home  or  place  of  destination  must  necessarily 
exist  In  so  many  instances  as  to  make  it  Indispensable  that  the  train  should  pursue  its  way. 
So  of  the  trains  transporting goods,*merehandise,  live  stock,  ft-uits,  vegetables,  etc.,  that 
1^  reason  of  delay  would  woric  great  injury  to  parties  interested.  A  private  carriage  in 
which  is  the  owner  or  his  family,  driven  by  one  who  is  employed  by  the  month  or  year,  to 
the  church  in  which  the  owner  worships,  or  to  the  house  of  his  friend  or  relative  on  the 
Sabbath,  Is  not  in  violation  of  the  statute.  So  in  reference  to  the  use  of  street  railroads  in 
towns  and  cities  on  the  Sabbath  day.  Those  who  have  not  the  means  of  providing  their  own 
horses  or  carriages  travel  upon  street-cars  to  their  place  of  worship,  or  to  visit  their 
friends  and  aoqualntancee  ;  and  such  is  the  apparent  necessity  in  all  such  cases  that  no 
inquiry  will  be  directed  as  to  the  business  or  destination  of  the  traveller,  whether  on  the 
one  car  <»*  the  other,  nor  will  an  inquiry  be  directed  as  to  the  character  of  the  freight 
being  transported .  Nor  will  the  person  desiring  to  hire  the  horse  from  the  Uvery-stable  be 
compelled  to  disclose  the  purpose  in  view  in  order  to  protect  the  keeper  from  tbe  penalty 
of  the  law.  Such  employments  are  necessary,  and  not  within  the  inhlMtlon  of  the  statute. 
The  common  sense,  as  well  as  the  moral  sentiment  of  the  country,  will  suggest  that  the 
merchant  who  sells  his  goods,  or  the  farmer  who  follows  his  plow,  or  the  carpenter  who 
labors  upon  the  buHding,  or  the  saloon  keeper  who  sells  his  liquors  on  Sunday,  are  each 
and  all  violating  the  law  by  which  It  is  made  penal  to  f<^ow  the  ordinary  avocations  of 
life  on  Sunday.  The  ordinary  usages  and  customs  of  the  country  teach  us  that  to  pursue 
snch  employments  on  the  Sabbatii  is  wrong.  JBvery  man  can  realise  the  distinction  be- 
tween pursuing  such  avocations  and  that  of  transporting  the  traveller  to  his  home  or  the 
pursuit  of  such  employments  as  must  result  from  the  necessary  practical  wants  of  trade.** 
See  State  v.  Baitimoreand  Ohio  R,  Go.,  15  W.  Va.  862 ;  s.  c,  38  Am.  Bep.  808. 

In  Yonoeki  v.  States  Indiana  Supreme  Oourt,  Marc^  1882;  it  was  held  that  repairing  a 
railway  track  <m  Sunday  may  be  a  work  of  necearity. 
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WOODYEAR  V.    SCHAEFBR. 
(57  Md.  1.) 

Water  <Md  wUerwiine  —  injunction  againHfottUng  — Joint  wrong-doera. 

The  defendanty  proprietor  of  a  Blangliter-Uoxiae  on  a  atream,  had  for  eight 
years  been  in  the  liabit  of  discharging  the  blood  and  offal  into  the  stream. 
Other  persons,  proprietors  of  slaoghter-houses,  breweries,  soap  factories 
and  the  like,  also  dischargod  the  refuse  of  their  establishments  in  like 
manner.  The  effect  was  to  damage  the  plaintiff,  proprietor  of  a  flour  mill 
which  had  been  for  thirty  years  established  lower  down  the  stream,  by 
rendering  the  water  offensive,  tainting  the  air,  and  injuring  the  health  of 
his  operatives.    Held,  that  the  defendant  should  be  enjoined.* 


B 


ILL  for  injunction.    The  opinion  states  the  case.     The  defend- 
ant had  judgment  below. 


Sebastian  Brown  and  J.  Neveit  Steeh,  for  api)ellant. 
H.  P.  Jordan  and  R.  J.  OiUingSy  for  appellee. 

Magruder,  J.  The  bill  was  filed  by  the  appellant  to  obtain  an 
injunction  to  restrain  a  nuisance.  The  appellant  has  been  since 
1853  the  owner  and  proprietor  of  a  large  flour  mill,  in  Baltimore 
city,  on  Gwynn's  falls,  beloAV  its  junction  with  a  small  stream  Ci.Hcd 
Gwynn's  run.  Before  the  purchase  of  the  mill,  he  had  operated  it 
from  about  1849,  and  a  miU  on  that  site  had  been  operated  for  over 
fifty  years. 

The  appellee  (the  defendant  below)  is  a  butcher,  having  a  slaugh- 
ter-house on  Gwynn's  run  in  Baltimore  county,  about  a  mile  above 
the  mill. 

The  complaint  is  that  the  appellee  for  several  years  past,  and  up 
to  the  time  of  filing  the  bill,  has  emptied  and  still  continues  to 
empty  or  allows  to  flow  into  the  said  run,  the  blood  from  slaughtered 
animals,  and  also  continuously  discharges  from  his  slaughter-house 
into  the  run,  the  entrails  and  other  offal  from  slaughtered  animals, 
and  that  this  blood  and  offal,  naturally  and  necessarily  by  the  flow 
of  the  stream,  makes  its  way  into  the  appellant's  mill  dam,  and 
from  that  into  the  mill  race,  whereby  the  water  in  the  race  and  its 

^  See  Penn.  CnaH  Co,  v.  Sandermn^  94  Penn.  St.  40S;  s.  o.,80  Am.  Rep.  785 ;  also  Canfield 
y.  Andrew^  54  Vt.  1  ;  also  Rnbinaon  v.  BUuH  Diamond  Coal  Co^  antA,  p,  IIB  ;  Pruner 
▼.  PendUU}n^po9t. 
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banks  ai*e  mixed  witli  and  covered  by  said  animal  matter,  causing 
4ind  creating  a  nuisance,  the  said  matter  deoomposing  and  creating 
an  offensive  smell,  at  times  unbearable ;  the  atmosphere,  filled 
with  the  stench,  is  not  only  disagreeable  and  uncomfortable  to 
health,  bnt  tt  causes  and  tends  to  create  disease  ;  that  this  animal 
deposit  becomes  greater  each  year ;  that  the  nin  from  the  slaughter- 
lionsc  to  tlie  dam  is  little  better  than  a  cessix)ol ;  that  as  the  deposit 
increases  the  stench  increases  ;  that  until  within  two  years,  the 
appellant  and  his  hands  and  operatives  only  suffered  inconvenience 
and  diseomfort,  but  now,  csi)ecially  in  the  hot  days  of  summer,  the 
stench  hiis  made  most  of  the  operatives  sick,  even  making  the 
hands  so  sick  bs  to  be  unable  to  retain  their  food,  compelling  them 
at  times  to  quit  the  i)remises,  whereby  the  mill  has  to  be  stopped, 
and  to  obtain  an  atmosphere  that  can  be  oven  endured,  the  flow  of 
water  to  the  mill  litis  to  be  stopped,  and  the  contents  of  the  dam 
emptied  into  the  falls ;  that  the  operatives  complain  of  the  dis- 
comforts connected  with  their  employment,  and  that  unless  the 
nuisance  shall  be  abated,  it  is  only  a  question  of  time  when  the 
operations  of  the  mill  shall  be  compelled  to  cease  ;  that  the  acts 
complained  of  are  a  nuisance,  prejudice  and  lessen  the  value  of  the 
miU,  and  deprive  the  owner  of  a  comfortable  and  reasonable  enjoy- 
ment of  it,  and  that  he  is  without  adequate  remedy  at  law,  and 
can  only  have  full  xelief  in  equity,  and  an  injunction  is  prayed  re- 
straining the  appellee,  his  agents,  employees  and  servants  from 
emptying,  depositing,  discharging,  or  allowing  to  flow  into  Owynn's 
run,  from  his  premises  any  blood,  entrails  or  offal  from  slaughtered 
animals. 

The  answer  does  not  deny  the  condition  of  the  stream  as  charged 
nor  the  effects  produced  thereby,  but  denies  that  any  offensive 
matter  is  thrown  in  the  stream  by  the  appellee,  that  the  only  matter 
allowed  to  flow  mto  the  stream  from  his  premises  is  beefs  blood, 
in  quantities  not  exceeding  fifteen  buckets  full,  upon  an  average, 
per  week,  which  blood  cannot  be  seen  or  detected  in  the  waters  of 
the  said  run  over  one  hundred  yards  below  the  slaughter-house,  and 
cannot  cause  any  offensive  deposit,  or  otherwise  create  a  nuisance  or 
injure  the  appellant ;  that  if  any  cause  of  complaint  exists,  the 
appellant  is  himself  responsible  for  it  by  damming  up  the  stream, 
which  if  allowed  to  flow  unobstructed  would  be  free  from  cause  of 
complaint,  and  by  allowing  vegetable  matter  to  accumulate  and 
decompose  in  the  dam  and  race,  and  by  not  using  proper  appliances 
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to  keep  oat  offensive  matter  ;  that  on  GFwynn's  lalls  and  the  run 
there  are  a  large  number  of  slaughter- houses  and  otlier  establish- 
ments,  which  (some  for  over  thirty  years,  and  nearly  all  for  over 
twenty  years),  have  used  these  streams  as  sewer-ways,  and  that  the 
blood  from  all  these  slaughter-houses,  and  the  refuse  from  breweries, 
soap  and  other  factories,  have  flowed  into  these  streams,  for  all  this 
I)eriod  of  time,  without  complaint ;  and  that  there  are  cattle  scales 
over  and  adjoining  the  run,  in  which  are  kept  large  numbers  of 
swine,  from  which  large  quantities  of  fllth  and  refuse  matter  are 
washed  and  thrown  into  the  run  and  carried  down  with  the  current; 
that  the  ap])ellant's  remedy  is  at  law  and  not  in  equity ;  and  that 
to  grant  him  the  relief  prayed  would  be  ruinous  to  a  vast  amount  of 
property  owned  by  butchers  and  others,  and  destructive  to  one  of 
the  most  important  branches  of  trade  in  the  State,  besides  working 
a  most  grievous  wrong  to  the  appellee. 

A  vast  mass  of  testimony  was  taken,  which  although  somewhat 
conflicting  as  to  the  point  whether  any  solid  matter  was  thrown 
from  the  appellee's  premises  into  the  stream,  yet  establishes  the  of- 
fensive condition  of  the  water  of  the  run,  and  in  the  mill  dam  and 
race,  quite  as  fully  as  the  bill  charges,  and  shows  the  condition  of 
the  air  at  the  mill  to  be  at  times  so  offensive  as  to  be  pn^cti- 
cally  unbearable,  although  at  the  same  time  showing  other  causes^ 
besides  the  slaughter-house  of  the  appellee,  for  the  existence  of 
the  nuisance,  there  being  a  large  number  of  slaughter-houses  on 
the  falls  and  run,  besides  breweries,  soap  and  other  factories,  and 
the  cattle  scales,  with  the  occasional  addition  of  dead  animals, 
and  offal,  and  other  offensive  matter  from  various  other  sources* 
So  that  throwing  out  of  consideration  the  fact  of  solid  animal 
matter  coming  from  the  appellee's  slaughter-house,  which  is  shown 
to  have  been  only  an  occasional  occurrence,  if  it  has  existed  at 
all,  as  it  probably  has  in  a  measure,  judging  from  all  the  evidence, 
we  are  left  to  the  blood  which  is  proved  to  have  flowed  regularly 
from  the  slaughter-house  of  the  appellee,  though  in  comparatively 
moderate  quantities,  as  the  principal  contribution  by  the  appellee, 
in  common  with  a  large  number  of  others,  to  the  serious  injury 
and  grievance  from  which  the  appellant  is  manifestly  so  great  a 
sufferer. 

So  that  the  question  to  be  decided  is,  can  a  court  of  equity  in- 
tervene to  stop  the  appellee  from  committing  the  acta  which  con- 
stitute such  an  inconsiderable  part  of  the  wrong  complained  of. 
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aud  whicli  if  stopped,  would  leave  the  appellant  still  suffering 
from  almost  as  great  a  grievance  as  he  is  now  subject  to  ? 

As  to  tlie  right  of  the  appelhmt  to  the  free  use  of  the  water  of 
tlio  stream  for  the  purposes  or  his  mill  there  can  be  no  doubt.  The 
site  has  been  used  for  the  present  mill,  and  one  which  it  succeeded, 
nil  interruptedly  for  fifty  years  or  more.  The  appellant  has  carried 
it  on  since  1849,  and  has  owned  it  since  1853,  and  the  right  to  the 
f rco  and  unobstructed  use  of  the  water  for  the  purpose  of  operating 
tlic  mill  has  been  maintained  without  pretense  of  objection  or  in- 
terference for  all  this  long  period,  and  has  thus  become  a  prescrip- 
tive right,  which  no  prescriptive  right  to  use  the  stream  for  a  sewer- 
way,  if  such  exists,  could  countervail,  for  the  one  must  be  so  used 
as  not  to  impair  or  destroy  the  other.  But  the  wrong  complained 
of,  and  disclosed  by  the  evidence,  amounts  to  a  public  nuisance,  for 
which  there  can  be  no  prescription.  Wood  on  Nuis.,  §  724  ;  Uom. 
V.  UptoHy  6  Gray,  473;  Mills  v.  Hall,  9  Wend.  315  (24  Am.  Dec.  160). 

But  the  ap2)ellce's  slaughter-house  was  not  ei*ected  until  about 
1874,  and  the  pollution  of  the  stream  did  not  give  any  trouble  of 
material  importance  until  about  eight  years  ago,  since  which  time 
it  has  been  gradually  growing  worse.  It  was  natural  for  the  com- 
2)lainant  to  bear  evil  as  long  as  it  wiis  slight,  rather  than  engage  in 
a  tedious  and  cxi)en8ive  litigation. 

He  could  not  be  expected  to  sue  until  his  right  was  materially  in- 
terfered with.     Crosby  v.  Bessey,  49  Me.  539. 

If  he  Inul  complained  sooner  he  might  have  been  unable  to  make 
out  a  case  of  such  interference  with  the  reasonable  enjoyment  of  his 
property  as  would  have  entitled  him  to  the  aid  of  a  court  of  equity. 
Until  he  received  some  substantial  injury  he  could  not  be  expected 
to  sue,  and  so  there  could  be  no  prescription  as  against  his  right  to 
the  free  use  of  the  water,  until  that  right  was  interfered  with  for 
the  puri^osc  for  which  he  used  it,  and  then  only  to  the  extent  of  that 
interference. 

The  right  of  a  riparian  owner  to  have  the  water  of  a  stream  come 
to  him  m  its  natural  purity,  or  m  the  condition  m  which  he  has 
been  in  the  habit  of  using  it  for  the  purposes  of  his  domestic  use  or 
of  his  business,  is  as  well  recognized  as  the  right  to  have  it  flow  to 
his  land  in  its  usual  quantity.  See  Wood  on  Nuis.,  §  677  ;  Olad- 
fdler  V.  Walker,  40  Md.  1, 13  ;  Wood  v.  Suicliffe,  2  Sim.  N".  S.  163  ; 
8  Eiig.  L.  &  Eq.  217  ;  Stockford  Waterworks  Co.  v.  Pottery  7  H.  & 
N.  159. 
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And  where  any  prescriptive  right  to  pollute  a  stream  has  been 
gained,  it  can  only  be  maintained  to  the  extent  that  it  is  shown  to 
have  injuriously  affected  the  interest  complaining. 

In  the  case  of  Ooldamid  v.  27w  Tunbridge  Wdh  Imp.  Oommr^s, 
L.  R,  1  Ch.  App.  349,  where  the  pollution  of  a  stream,  which  had 
been  going  on  for  over  twenty  yeara,  was  complained  of,  and  the 
continuance  of  the  pollution  was  sought  to  be  maintained  on  the 
ground  of  a  prescriptive  right,  an  injunction  was  maintained  on  the 
ground  that  the  right  to  pollute  the  stream  could  only  be  acquired 
by  a  continuance  of  the  dischai'ge  of  the  sewer,  prejudicially  af- 
fecting the  estate,  at  least  to  some  extent,  for  the  period  of  twenty 
yeiirs,  and  tliat  the  discharge  had  not  prejudicially  affected  the  es- 
tate for  so  long  a  i)eriod.     See  Moore  v.   Webb,  1  C.  B.  (N.  S.)  673. 

In  the  case  before  us  the  appellant  suffered  no  injury  at  all  eight 
years  ago,  and  could  hardly  be  expected  to  go  a  mile  away  to  look 
after  the  mode  in  which  the  appellee  was  conducting  his  business 
upon  his  premises,  when  he  himself  was  subjected  to  no  inconven- 
ience, and  could  not  look  to  the  acts  of  the  appellee  as  likely  to  sub- 
ject him  to  loss. 

It  is  no  answer  to  a  complaint  of  nuisance  that  a  great  many 
others  are  committing  similar  acts  of  nuisance  upon  the  stream. 
Each  and  every  one  is  liable  to  a  separate  action,  and  to  be  re- 
strained. Wood  on  Nuis.,  §  689  ;  Crossley  v.  Lightowler,  L.  R.,  3 
Eq.  279;  Ckipnian  \.  Palmer,  16  N.  Y.  Sup.  Ct.  517;  s.  c,  77 
N.  Y.  51 ;  s.  c,  33  Am,  Rep.  566. 

The  extent  to  which  the  appellee  has  contributed  to  the  nuisance 
may  be  slight  and  scarcely  appreciable.  Standing  alone,  it  might 
well  be  tliat  it  would  only,  very  slightly,  if  at  all,  prove  a  source  of 
annoyance.  And  so  it  might  be,  as  to  each  of  the  other  numerous 
persons  contributing  to  the  nuisance.  Each  standing  alone  might 
amount  to  little  or  nothing.  But  it  is  when  all  are  united  together, 
and  contribute  to  a  common  result,  that  they  become  important  as 
factors  in  producing  the  mischief  complained  of.  And  it  may  only 
be  after  from  year  to  year  the  numbei*  of  contributors  to  the  injury 
has  greatly  increased,  that  sufficient  disturbance  of  the  appellant's 
rights  has  been  caused  to  justify  a  complaint. 

One  drop  of  poison  in  a  person's  cup  may  have  no  injurious 
effect.  But  when  a  dozen,  or  twenty,  or  fifty,  each  put  in  a  drop, 
fatal  results  may  follow.  It  would  not  do  to  say  that  neither  was 
to  be  held  responsible. 
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In  thai;  state  of  facts,  as  in  the  one  presented  by  this  case,  each 
dement  of.  contribative  injury  is  a  part  of  one  common  whole,  and 
to  stop  the  mischief  of  the  whole,  each  part  in  detail  must  be  ar- 
rested fuid  removed. 

The  right  to  pure  air  is  held  to  be  a  natural  right,  and  as  inci- 
dent to  the  enjoyment  of  land.  Its  sensible  pollution  by  the  exer- 
cise of  a  noxious  ti*ade,  whereby  the  comfortable  enjoyment  of 
property  is  diminished,  is  a  nuisance,  against  which  courts  of  equity 
will  always,  when  the  state  of  the  facts  applies,  give  relief,  and  such 
injury  as  is  not  fairly  and  reasonably  incident  to  the  ordinary  use 
of  property,  and  renders  surrounding  property  physically  uncom- 
fortable,, will  be  restrained.  Wood  on  Nuis.,  §  791 ;  SL  Helenas  Sm, 
Co.  V.  Tipping,  11  H.  of  L.  Cas.  649 ;  Walter  v.  iSW/e,  4  Eng.  L.  & 
£q.  20. 

And  the  remedy  in  equity  to  prevent  a  nuisance  is  generally  said 
to  exist  whenever  the  nature  of  the  injury  is  such  that  it  cannot 
be  adequately  compensated  by  damages,  or  will  occasion  a  con- 
stantly recurring  grievance.  An  injunction  is  the  only  effectual 
remedy  to  stop  the  injuiy.     Adam's  Eq.  311. 

Especially  is  this  the  case  when  the  injury  is  caused  by  so  many, 
that  it  would  be  difficult  to  apportion  the  damage,  or  say  how  far 
any  one  may  have  contributed  to  the  result,  and  so  damages 
would  likely  be  but  nominal,  and  repeated  actions,  without  any 
substantial  benefit,  might  be  the  result 

This  very  difficulty  in  obtaining  substantial  damages  was  stated 
in  Clowes  v.  Siaffordehirey  eic,  Co.,  h.  R.,  8  Gh.  App.  125,  to  be 
aground  for  relief  by  injunction.  See  Liiigtoood  v.  Stowmark^ 
Co.y  L.  R,  1  Eq.  77. 

Slaughter-houses  are  held  to  be  prima  facie  nuisances  (Wood 
on  Nuis.,  §  504);  and  that  where  originally  in  a  remote  place,  but 
the  building  of  houses  near  by  renders  them  noxious.  BexY.  Cross, 
a  0.  &  P.  483  ;  Gailin  v.  Valentine,  9  Pai.  575  ;  Peck  v.  Elder, 
3  Sandf.  126  ;  Brady  v.    Weeks,  3  Barb.  157. 

It  is  held  that  blood  running  into  a  stream  constitutes  a  nuis- 
ance that  will  be  restrained.  In  Atty-Oen,  v.  Stewart,  5  G.  E.  Green, 
419,  the  defendants  were  enjoined  from  allowing  blood  from 
slaughtered  animals  to  run  into  a  stream,  on  the  ground  that  it 
was  per  se  a  pollution,  and  would  render  the  stream  offensive.  In 
Rex  V.  Neil,  2  G.  &  P.  485,  the  right  to  stop  nuisances  in  cases 
where  many  contribute,  is  thus  stated  :     "It  is  not  necessary  tliat 


APHIL  TJSltM,  18«1.  4^ 

Woodjear  v.  Sdiaefer. 

a  public  nuifiance  should  be  injurious  tx)  health  ;  if  there  be  smells 
offensive  to  the  senses^  that  is  enough^  as  the  neighborhood  has*  a 
right  to  fresh  and  pnre  air.  It  has  been  proved  that  a  number  of 
other  offensive  trades  are  carried  on  near  this  place,  etc.,  but  the 
presence  of  other  nuisances  will  not  justify  any  one  of  them  ;  for 
the  more  nuisances  there  were,  the  more  fixed  they  would  be  ;  how* 
ever,  one  is  not  to  be  less  subject  to  prosecution^  because  others 
are  culpable." 

The  law  governing  the  right  to  an  injunction  to  restrain  a  nuis- 
ance is  well  stated  in  Holsman  v.  Boiling  Sp.  Bl,  Co.^  1  McCarter 
{N.  J.  Ch.),  335,  where  a  great  many  leading  authorities  are  col- 
lected. 

And  the  law  is  fully  laid  down  by  this  court  in  Hamilton  v. 
Whitridgey  11  Md.  128  ;  Adams  v.  Michael,  38  id.  123  ;  s.  c, 
17  Am.  Eep.  516  ;  and  Dittman  v.  Repp,  50  Md.  51C ;  s.  c,  33 
Am.  Rep.  325. 

And  the  doctrine  is  well  settled  that  where  the  nuisance  oper- 
ates to  destroy  health,  or  impair  the  comfortable  enjoyment  of 
property,  an  action  at  law  furnishes  no  adequate  remedy,  and  pro- 
tection by  injunction  must  be  given.  Daniell's  Gh.  Pr.,  1858  ;  2 
Story's  Eq.  926 ;  2  Johns.  Ch.  166. 

We  think  that  the  complainant  has  sliowu  himself  to  have 
suffered  greatly,  and  likely  to  suffer  more  in  the  future,  from  the 
nuisance  to  his  property,  whereby  it  is  likely  to  become  practically 
valueless,  unless  the  injury  is  restrained.  He  will  be  entitled  to 
the  same  relief  against  all  the  parties  contributing  to  the 
injury,  and  as  all  are  together  contributing  to  the  same  re- 
sult, if  the  injury  does  not  cease  upon  the  granting  of  the  injunc- 
tion in  this  case,  he  may  be  entitled  to  join  in  one  case  all  who 
still  continue  the  injury ;  uj^on  the  principle  of  the  ease  of 
Thorpe  V.  Brumjiit,  L.  R.,  8  Ch.  656,  where  it  is  held,  that  tlie  acts 
of  several  persons,  acting  separately,  cand  without  concert  and 
entirely  independent  of  each  other,  may  together  constitute  a  nuis- 
ance, when  the  acts  of  either  one  alone  would  not  create  it,  and 
such  persons  may  be  joined  ns  defendants  in  a  bill  for  an  injunction. 
And  this  illustration  is  given:  '*  Suppose  one  person  leaves  a 
wheelbarrow  standing  on  a  way,  that  may  cause  no  appreciable  in- 
convenience, but  if  a  hundred  do  so,  that  may  cause  a  serious  in- 
convenience,, whioht  a  person  entitled  to  the  use  of  the  way  has  a 
right  to  prevent ;  and  it  is  no  defense  to  any  person,  among  the 
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hundred  to  say  that  what  he  does  causes  of  itself  no  damage  to 
the  defendant."    See  Wood  on  Nuis.,  §  800. 

It  has  been  urged  in  argument,  that  to  restrain  the  appellee 
and  others  engaged  in  the  same  occupation,  from  doing  the  acts 
complained  of,  will  prove  ruinous  to  their  business,  and  destruc- 
tive to  a  vast  amount  of  capital  invested  in  the  business.  But 
we  do  not  think  the  apprehension  is  well  founded.  Experience 
and  the  necessity  of  the  case  have  elsewhere  applied  the  remedy 
in  a  manner  entirely  satisfactory  to  those  engaged  in  the  business, 
and  to  the  great  relief  of  the  public;  besides  converting  into  a 
matter  of  revenue  the  refuse  aud  offal  before  constituting  an  in- 
tolerable nuisance.  The  business  of  the  appellant,  and  those 
situated  like  him,  will  certainly  be  destroyed,  if  the  condition  of 
things  shown  in  this  case  is  allowed  to  go  on  and  increase,  to  say 
nothing  of  the  interference  with  the  comfort,  health  and  devel- 
opment of  the  whole  neighborhood  affected  by  the  pollution  of 
the  stream.  Certainly  there  must  be  a  remedy,  and  a  prompt 
and  thorougli  one,  for  such  an  evil  in  and  adjacent  to 
a  large  and  rapidly  growing  city;  and  we  know  of  no  remedy 
equal  to  the  emergency  but  that  of  the  protective  and  preventive 
interference  by  injunction. 

The  appellee  and  those  situated  like  him  must  learn  to  act  upon 
the  maxim,  sic  uiere  tuo  tU  alienum  non  laedas. 

The  pro  forma  decree  below  will  therefore  be  reversed,  and  the 
cause  remanded,  in  order  that  an  injunction  may  be  issued  as 
prayed  in  the  bill.  Under  the  circumstances  of  the  case  we  think 
the  costs  should  be  equally  divided  between  the  parties. 

Decree  reiwrsed,  and  caiise  remanded. 


Newbold  v.  The  J.  M.  Bradstreet  &  Son. 

(57  Md.  88.) 
Slander  and  libel  —  charge  tluU  mercltant  has  executed  mortgage. 

Falsely  to  charge  that  a  merchant  has  executed  a  chattel  mortgage  is  not 
actionable  perse^  and  special  damage  cannot  be  predicated  of  such  a  charge 
without  explicit  proof  connecting  it  therewith. 

ACTION"  of  libel.     The  opinion  states  the  point.     The  defend- 
ant had  judgment  below. 
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William  Shepard  Bryan,  for  appellants. 
Sebastian  Brown,  for  appellee. 

Alvet,  J.  This  is  an  action  for  what  is  sapposed  to  be  a  libel 
published  by  the  defendant,  a  corporation,  of  and  concerning  the 
plaintifb  in  their  business  as  merchants. 

The  plaintiffs  are  merchants  in  the  city  of  Baltimore,  dealera  in 
glassware,  and  the  defendant  conducts  a  mercantile  agency  in  the 
same  city,  the  object  of  which  is  to  furnish  information  to  sub- 
scribers, respecting  the  credit  and  commercial  standing  of  mer- 
chants. It  appears  that  the  plaintiffs  had  been  for  two  years  prior 
to  January,  1878,  subscriber  to  this  agency.  And  in  addition  to 
furnishing  information,  as  from  an  intelligence  office,  of  the  stand- 
ing and  credit  of  merchants',  the  defendant,  for  the  benefit  of  its 
local  patrons,  printed  and  published  a  daily  sheet  or  circular,  under 
the  title  of  "  Bradstreets*  Daily  Sheet  of  Changes,*'  devoted  to 
showing  the  changes  and  transfers  of  titles  to  real  and  personal 
property,  mortgages,  judgments,  etc.,  in  the  city  of  Baltimore. 
This  sheet  was  circulated  only  among  the  subscribers  to  the  agency 
in  the  city,  numbering,  according  to  the  proof,  from  five  hundred 
to  one  thousand.  In  the  daily  publication  of  January  15,  1878, 
which  contained  separate  divisions  or  headings,  designated,  ^' mort- 
gages," "chattels,**  **  assignments," ''deeds,*'  "releases,"  "judg- 
ments," etc.,  under  the  heading  "chattels,"  occurred  the  follow- 
ing: "Newbold  &  Sons  to  J.  R.  Burns,"  without  any  thing  more 
in  respect  to  that  entiy;  and  the  plaintiffs  allege  that  the  meaning 
of  the  entry  was,  and  that  it  was  so  understood  among  the  sub- 
scribers to  the  agency,  that  the  plaintiffs  had  made  a  chattel  mort- 
gage to  J.  R.  Bums.  The  declaration  contains  averments  of  both 
general  and  special  damages  to  the  plaintiffs  in  their  business  oa 
merchants,  by  reason  of  the  publication.  The  case  was  tried  upon 
the  general  issue,  plea  of  not  guilty  of  the  wrongs  alleged. 

In  the  course  of  the  trial  there  were  sixteen  bills  of  exception 
taken  by  the  appellants,  all  but  the  last  relating  to  questions  oi 
evidence.  The  court  finally  granted  an  instruction,  that  under  the 
pleadings  and  evidence  in  the  cause,  the  plaintiffs,  the  present 
appellants,  were  not  entitled  to  recover. 

[Omitting  other  matters.] 

And  having  determined  this  question  of  evidence,  we  shall,  in 
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the  further  coiisideratiou  of  the  case,  assume  tliedTidence  to  be  iu^ 
and  that  it  clearly  established  the  fact  that  the  meaning  of  the^ 
words  charged  as  libelloas  is,  according  to  the  plaintifb'  averment^ 
that  the  plaintiffs  had  made  a  chattel  mortgage  to  J.  R.  Burns^ 
Taking  this  to  be  the  meaning,  and  the  plaintifib  can  insist  upon, 
no  other  or  larger  meaning,  BarhanCs  case,  4  Go.  20 ;  Ooldsteit^ 
V.  Fo88,  4  Bing.   489 ;   WiUiams  v.    Gardiner,  1  M.  &  W.  249;: 
Brooine  v.  Oosdeji,  1  C.  B.  732  ;   WiUiams  v.   SloU,  1  Cr.  &  M. 
689;  Sellers  v.  TYfe,  4  B.  &  Cr.  655,  it  is  cleai%  we  think,  that  the* 
alleged  libel  contains  nothing  that  is  actionable  p^r  se;  that  is^ 
from  which  the  law  would  infer  damage,  as  being  necessarily  occa- 
sioned by  the  publication.     That  is  the  test,  as  we  understand  theh 
iuithorities,  as  to  the  right  to  recover  geneml  damages  in  this  class 
of  cases.     Townsh.  SI.  &  Libel,  §§  146  to  148  and  188;  2  GreenL 
Ev.,  §§  254,  256  and  420,  and  the  auth6rities  there  cited.     To  say 
or  publish   of  a  merchant  tmy  thing  that  imputes   insolvency,, 
inability  to  pay  his  debts,  the  want  of  integrity  in  his  business,  or" 
personal  incapacity  or  pecuniary  inability  to  conduct  it  with  suc- 
cess, is  slanderous  or  libellous  per  se,  if  without  justification,  and 
general  damages  may  be  recovered.     Such  publication  necessarily,, 
in  legal  contemplation,  tends  to  injure  the  credit  and  standing  of: 
the  party  of  whom  it  is  made.     But  we  have  been  referred  to  noi 
case,  and  have  been  able  to  find  none  in  which  it  has  been  held,, 
that  to  say  of  a  merchant  simply  that  he  has  made  a  chattel  mort- 
gage, without  any  thing  more,  as  to  amount,  subject  of  the  mort- 
gage, or  the  occasion  of  it,  is  libellous  or  slanderous  per  «6, and  that 
damage  therefrom  is  necessarily  inferred.    We  think  no  such  legal 
inference  can  in  reason  be  indulged.     Chattel  mortgages,  as  welt 
as  the  pledge  of  stocks  and  other  securities,  may  be  made  by  mer- 
chants and  others  without  giving  rise  to  any  legal  inference  or 
presumption  of  insolvency,  or  that  such  an  act  will  necessarily  tend 
to  impair  or  injure  the  credit  and  standing  of  the  mortgagor  or 
pledgor.     Indeed  we  suppose  it  would  be  alarming  to  merchants 
and  tradesmen  to  learn  otherwise.    - 

All  proof  therefore  of  genei*al  damage,  such  as  that  stated  in  th& 
sixth,  eighth  and  fourteenth  bills  of  exception,  was  properly 
excluded.  It  could  only  have  been  offered  in  case  the  libel  were 
actionable  per  se  ;  but  not  when  it  is  only  actionable  with  respect 
to  such  special  damage  as  may  be  alleged.  Dickeii  v.  Sliepherd,  2:^ 
Md.  399,  416;  Dixon  v.  Smifh,  5  H.  &  N.  450. 
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Where  the  alleged  libel  is  only  actionable  in  respect  to  special 
•damages  it  must  appear  to  bo  of  a  character  that  the  special 
damage  alleged  may  be  the  natural  and  proximate,  though  not  the 
necessary,  consequence  of  the  publication.  2  Oreenl.  Ev.,  §  420; 
Townsh.  SI.  &  Libel,  §  197,  and  notes  to  that  section.  The  special 
damage  must  bo  proved  as  laid,  and  any  substantial  variance  be- 
tween the  allegation  and  proof  will  be  fatal.  It  must  also  appear 
to  be  the  natural  and  immediate  consequence  of  the  defendant's 
wrongful  act;  and  if  the  special  damage  is  alleged  to  consist  in  the 
refusal  of  a  third  person  to  deal  with  the  plaintiff,  or  to  give  him 
credit,  or  in  the  action  of  any  third  person  in  enforcing  obligations, 
evidence  is  not  admissible  of  the  declarations  of  such  third  ][)erson 
4W  to  his  reason  or  motive  for  so  acting;  the  third  person  himself 
must  be  called  to  prove  his  motive;  for  the  act  without  the  reason 
or  motive  therefor  is  no  evidence  against  the  defendant.  Tilk  v. 
Parsons,  2C.  &  P.  201;  Tunnicliffe  v.  J/om,  2  C.  &  K.  83;  Dixon 
V.  Smithy  5  H.  &  N.  450;  Dicken  v.  S/tepherd,  22  Md.  415;  2  Stark, 
on  SI.  &  Lib.  57,  58. 

Now  in  tills  case  the  alleged  libel  not  being  actionable  ;?0r  se,  but 
only  in  respect  to  the  special  damage  alleged,  it  is  quite  clear,  upon 
the  principles  we  have  just  stated,  that  the  offers  of  proof  of  special 
damage,  contained  in  the  ninth  and  tenth  exceptions,  were  not  ad- 
missible, and  therefore  properly  excluded.  There  is  no  evidence 
^whatever  to  show  any  connection  between  the  acts  of  the  parties 
named  in  those  exceptions  and  the  alleged  libel,  or  that  they  ever 
«aw  it,  or  knew  of  its  existence.  Such  evidence  could  furnish 
nothing  more  than  a  foundation  for  a  mere  conjecture  as  to  the 
reasons  upon  which  the  parties  acted. 

[Minor  considerations  omitted.] 

Upon  the  whole  case,  as  disclosed  by  the  record,  we  agree  with 
the  court  below  that  the  plaintiffs  were  not  entitled  to  recover,  and 
we  shall  therefore  affirm  the  jadment,  notwithstanding  the  erron 
to  which  we  have  referred. 

Judgment  affirmed. 
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Chesapeake  akd  Ohio  Canal  Company  v.  County  Cokhis- 

8I0NER8  op  Allegany  County. 

(57Md.201.) 

Municipal  eorp&ration  —  recovery  over  againet  original  wrong^doer. 

A  trayeller  recovered  judgment  against  a  county  for  injuries  sustained  by  him 
by  reason  of  tlie  defective  condition  of  a  canal  bridge  connecting  a  public 
highway.  Tlie  canal  company  were  legally  bound  to  keep  the  bridge  in  re- 
pair ;  had  notice  of  the  suit ;  and  joined  in  defending  it.  The  county  hav- 
ing paid  the  judgment,  brought  this  action  against  the  canal  company  to 
recover  the  amount  so  paid,  and  the  costs  and  counsel  fees  incurred  in  that 
defense.    Held,  maintainable.* 

ACTION  to  recover  amount  paid  on  a  judgment  and  for  counsel 
fees^  etc.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below, 

/.  JV.  Willison,  W.  M.  Price  and  C,  J.  M.  Owinn,  attorney-gen- 
eraly  for  appellant. 

Benjamin  A.  Richmond,  for  appellee. 

Ritchie^  J.  This  case  has  its  origin  in  that  of  Eyler  against  the 
present  appellee  heretofore  reviewed  by  this  court  and  reported  in 
49  Md.  257;  s.  c,  33  Am.  Rep.  249. 

The  facts  of  that  case  entering  into  this  are,  that  Eyler  brought 
his  action  against  the  said  commissioners  to  recover  damages  for 
injuries  sustained  by  reason  of  the  defective  condition  of  a  bridge 
across  the  Chesapeake  and  Ohio  canal  over  which  he  was  riding  on 
horseback.  The  road  on  which  this  bridge  is  situated  is  a  public 
county  road  in  Allegany  county,  and  was  such  before  the  canal  was 
made.  This  road  the  company,  in  constructing  its  canal,  cut  in 
two  and  connected  again  by  the  erection  of  a  bridge,  which  bridge 
having  been  burnt  down  during  the  late  war  the  company  replaced 
it  with  the  one  on  which  the  accident  to  Eyler  occurred. 

The  county  commissioners  resisted  that  suit  mainly  on  the  ground 
that  the  canal  company  was  by  law  bound  to  erect  and  keep  in  re- 

•To  same  effect,  dty  of  Brooklyn  v.  Brooklyn  City  R.  Co.  (47  N.  T.  475),  7  Am.  Bep.  4t$, 

Compare  CUy  of  Hartford  v,  IVileolt,  anJU, 
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pair  the  said  bridge,  and  that  therefore  the  action  should  hare  been 
brought  against  it.  This  defense  the  learned  judges  below  sustained; 
bat  on  appeal  to  this  court  their  judgment  was  reyersed  and 
£yler  was  awarded  a  new  trial. 

When  the  record  was  sent  back  the  case  was  removed  to  Oarrett 
county  and  tried  at  the  May  Term,  1879,  the  trial  resulting  in  a 
judgment  for  the  sum  of  $2,418  damages  and  $379.58  costs  against 
the  commissioners. 

This  judgment  the  commissioners  paid  and  thereupon  instituted 
suit  against  the  appellant  to  recover  back  the  amount  of  the  dam- 
ages and  costs  so  paid,  with  the  interest  accrued  thereon,  and  also 
all  the  costs  and  counsel  fees  incurred  by  them  in  conducting  the 
defense.  In  this  suit  they  were  successful,  the  jury  finding  a  verdict 
in  their  favor  for  $3,397.64,  a  sum  which  according  to  their  calcula- 
tion, as  shown  by  a  statement  handed  to  the  clerk  by  the  foreman, 
was  made  up  of  the  several  items  claimed  as  aforesaid.  On  fchis 
verdict  judgment  was  entered,  and  from  this  judgment  the  present 
appeal  was  taken. 

The  narr.  after  setting  out  the  facts  relating  to  the  bridge,  Eyler'g^ 
injuries,  his  suit  and  recovery  thereon,  proceeds  with  the  averments 
that  the  obligation  was  upon  the  appellant  to  keep  the  said  bridge 
in  safe  condition,  that  the  appellant  had  notice  of  the  said  suit  of 
Eyler  and  participated  with  the  appellee  in  defending  the  same,  and 
that  it  was  bound  in  law  to  re-imburse  the  appellee  all  its  said  pay- 
ments and  expenditures,  but  that  although  so  bound  and  notwit]> 
standing  demand  therefor,  had  neglected  and  refused  so  to  do. 

The  grounds  upon  which  appellant  seeks  a  reversal  of  the  judg- 
ment below  are  succinctly  stated  as  follows  :  First,  that  the  canal 
company,  if  bound  to  erect  a  bridge  at  the  time  it  cut  through  the 
road,  which  was  about  the  year  1846,  has  been  relieved  of 
that  duty  by  operation  of  our  statutes  since  enacted,  which  declare 
that  the  county  commissioners  '^  shall  have  charge  of  and  control 
over  the  county  roads  and  bridges,"  and  '*  may  build  and  repair 
bridges  and  levy  upon  the  property  of  the  county  therefor."  Sec- 
ondly, that  even  conceding  the  canal  company  was  under  obligation 
to  keep  the  bridge  in  safe  condition,  the  commissioners  have  no 
right  of  action  over  against  the  company,  because  this  court  in 
Eyler^s  case  decides  that  the  law  imposed  upon  the  commissioners 
a  primary  and  unqualified  obligation  so  far  as  the  public  is  con- 
cerned to  maintain  and  keep  the  bridge  in  proper  repair,  and  that 
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by  virtue  of  this  reBponsibility,  aud  from  having  neither  compelled 
the  canal  company  to  make  the  bridge  safe  for  travel  or  done  so 
themselves,  the  appellee  was  in  pari  delicto  with  the  company,  and 
as  a  joint  wrong-doer  could  not  recover  or  have  contribution  from 
the  company.  Thirdly,  that  no  such  notification  was  given  the 
company  of  Eyler's  suit  as  would  render  the  judgment  in  that  case 
binding  upon  it ;  and  lastly,  that  if  cn*oneous  in  the  foregoing 
propositions  and  the  appellant  is  affected  at  all  by  the  litigation  be- 
tween Eyler  and  the  commissioners,  it  is  not  concluded  by  it  to  the 
extent  of  the  present  judgment,  because  as  it  alleges  a  portion  of 
this  judgment  is  for  costs  and  counsel  fees  incurred  by  the  commis- 
sioners exclusively  in  their  own  behalf  at  the  first  trial  with  Eyler, 
and  on  the  appeal  therefrom,  to  neither  of  which  proceedings,  it 
.claims,  was  it  actually  or  constructively  a  party  or  notified  to  partici- 
pate in  them. 

In  expressing  our  views  upon  the  points  thus  made  by  the  ai> 
pellant,  its  demurrers  to  appellee's  narr,  and  replication,  and  its 
exception  to  the  court's  ruling  on  the  prayers,  are  necessarily  dis- 
posed of,  and  they  need  not  therefore  be  considered  in  detail. 

We  do  not  think  it  open  to  dispute  that  the  canal  company  was 
bound  in  law  to  connect  again  by  suitable  means  any  public  road 
severed  by  it  in  constructing  its  canal.  This  was  expressly  decided 
in  the  case  of  Leopard  v.  Ckcs,  &  Ohio  C,  Company,  1  Gill,  229. 
The  principles  underlying  that  decision  have  been  repeatedly  recog- 
nized by  this  and  other  courts.  They  have  been  frequently  applied 
in  the  excavation  of  streets  and  thoroughfares  by  railway  companies 
and  other  disturbances  of  highways.  The  cases  of  Dygert  v.  Schenck, 
28  Wend.  446;  and  of  Trustees  of  Burton  Township  v.  Tuttie,  30 
Oliio  St.  68,  are  especially  analogous  to  the  present  one.  They  arose 
from  injuries  received  by  persons  from  the  defective  condition  of 
bridges  erected  by  the  owners  of  the  soil,  where  they  had  cut  through 
public  roads  in  constructing  raceways  to  their  mills. 

In  the  former  case  Cowen,  J.,  in  delivering  the  opinion  of  the 
court,  thus  defines  the  relations  of  the  owner  of  the  land  and  the 
public:  '^  The  defendant  certainly  committed  no  trespass  in  dig- 
ging the  ditch.  It  was  his  own  soil.  The  only  right  adverae  to 
his  was  one  to  have  a  common  highway  for  the  purposes  of  travel. 
All  the  public  could  require  was  that  he  should  make  and  keep  the 
road  as  good  as  it  was  befoi*e  he  dug  the  ditch.  That  he  accom- 
plished by  building  a  substantial  bridge  originally  which  did  not 
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get  out  of  repair  for  a  number  of  years.  The  road  however  in  the 
end  proved  to  be  less  safe  than  it  was  when  the  bridge  was  first 
built,  certainly  less  so  than  before  the  ditch  was  dug.  In  suffering 
this  the  defendant  came  short  of  his  obligation  to  the  public."  In 
the  Ohio  case  the  court  using  almost  the  same  language  says:  "The 
owner  committed  no  trespass  in  digging  the  ditch  through  his  owTi 
soil,  but  what  the  public  can  require  is,  that  when  he  cuts  the  high- 
way he  should  make  and  keep  the  road  as  good  and  safe  for  the  public 
as  it  was  before  he  dug  the  race.  This  can  be  accomplished  by  build- 
ing and  keeping  a  substantial  bridge  over  the  race  at  the  crossing." 

It  may  be  here  observed  of  the  argument  made  by  appellant's 
counsal  that  by  the  terms  of  its  charter  and  necessary  implication 
therefrom,  the  canal  company  was  invested  witli  the  power  to  de- 
stroy public  roads,  where  necessary  to  cross  them,  without  liability 
to  restore  the  means  of  travel  over  them,  that  the  same  claim  was 
urged  by  the  company's  counsel  in  Leopard's  case  in  1  Gill,  but 
was  there  distinctly  negatived  by  the  court  in  these  words;  "  Such 
a  proposition,  we  think,  is  not  warranted  by  any  act  of  legislation 
"before  us,  and  nothing  but  a  grant  of  such  a  pow^er  in  terms  the 
most  full  and  unequivocal  would  induce  this  court  to  believe  that 
the  legislatures  referred  to  designed  to  confer  it.  Such  terms  are 
not  to  be  found  in  the  charter  of  the  canal  company,  and  we  do 
not  deem  it  necessary  to  use  arguments  or  illustrations  to  show  the 
non  existence  of  such  a  power." 

That  the  canal  company  itself  has  recognized  its  obligation  to 
maintain  a  bridge  where  Eylcrwas  injured  is  shown  by  its  erection 
of  one  at  that  place  shortly  after  it  severed  the  road,  and  when  it 
was  burnt  down  during  the  war,  by  erecting  the  present  one. 

And  in  regard  to  this  identical  bridge,  this  court,  in  the  case  re- 
ferred to  in  49  Md.,  thus  exjilicitly  states  the  effect  of  previous 
decisions,  and  its  own  concurrence  therewith  :  **  It  is  therefore  cer- 
tain that  the  duty  of  maintaining  and  keeping  this  bridge  in  repair 
is  devolved  upon  the  canal  company. " 

It  is  simply  for  the  additional  security  and  convenience  of  the 
public,  that  the  county  commissioners  are  held  primarily  responsible 
for  the  safe  condition  of  the  bridge,  and  not  in  anywise  to  lessen 
the   obligation  of  the  canal  company  to  keep  the  same  in  repair. 

And  so  far  from  meaning  to  imply,  in  declaring  this  duty  of  the 
commissioners  toward  the  public  to  be  primary,  that  the  canal 
company  could  not  be  held  answerable  over  to  the  commissioners, 
VoT..  XL  —  55 
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on  page  276  of  the  opinion  in  49  Md.,  we  expressly  say  :  "  But 
while  we  thus  maintain  the  liability  of  the  commissioners  to  the 
appellant  in  this  action,  the  canal  company  is  by  no  means  dis- 
charged from  its  obligation  to  maintain  and  repair  this  bridge  ;  nor 
are  the  commissioners  left  without  remedy  against  the  company. 
Upon  the  principles  decided  in  many  of  the  cases  referred  to,  as 
also  by  the  Supreme  Court  of  the  U.  S.,  in  City  of  Chicago  v. 
Rabbins,  2  Black,  418,  and  4  Wall.  657,  they  may  have  their  remedy 
against  the  company,  for  whatever  damages  may  be  recovered 
against  them  in  this  action." 

Nor  do  we  perceive  from  the  nature  and  facts  of  this  case  any 
ground  for  defeating  the  appellee's  suit,  because  of  the  principle  of 
pari  delicto. 

It  is  well  settled  that  as  to  the  public  or  third  persons,  one  of 
two  parties  may  be  held  primarily  responsible,  without  diminishing 
the  obligations  of  the  other,  or  impairing  the  right  of  action  over 
against  him.  The  facts  from  which  the  cases  in  2  Black  and  4 
Wallace,  just  referred  to  arose  were,  that  one  Bobbins  having  wrong- 
fully left  uncovered  an  excavation  in  the  sidewalk  next  his  lot,  a 
certain  Woodbuiy,  in  passing  along  the  street,  fell  into  it  and  was 
injured.  For  this  injury  he  brought  suit  against  the  city  of  Chicago, 
and  recovered  a  judgment, which  the  city  was  forced  to  pay.  The 
city  thereupon  brought  suit  against  Bobbins,  to  recover  from  him 
the  sum  it  had  so  paid.  The  court  say,  that  although  a  municipal 
corporation,  having  the  exclusive  care  and  control  of  the  streets,  is 
obliged  to  see  they  are  kept  safe  for  the  passage  of  persons  and  prop- 
erty, and  is  primarily  liable  to  one  who  has  been  injured  in  con- 
sequence of  default  in  this  respect,  the  corporation  has  a  clear 
remedy  over  against  the  party  who  has  so  used  the  street  as  to  pro- 
duce the  injury. 

The  general  rule  of  law  relating  to  the  defense  of  pari  delicto  is, 
that  where  two  parties  participate  in  the  commission  of  a  criminal 
act,  and  one  party  suffers  damage  thereby,  he  is  not  entitled  to  in 
demnity  or  contribution  from  the  other  party.  But  it  is  not  every 
case  even  of  particeps  criminis,  or  of  actual  co-oporation  in  the 
offense,  in  which  a  party  is  precluded  from  recovering  of  his  co- 
delinquent.  This  is  illustrated  in  the  well-known  case  of  Williams  v. 
Hedleijy  8  East,  378,  which  was  an  action  for  money  had  and  received, 
brought  to  recover  the  sum  of  £965,  as  having  been  unduly  obtained 
by  the  defendant  from  the  plaintiff,  under  an  agreem<»nt  to  com- 
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promise  a  qui  tarn  action  for  penalties  of  usury,  brought  by  the 
defendant  against  the  plaintiff.  There  the  plaintiff's  action  was 
sustained,  although  the  rule  is  recognized  as  applying  when  '^  the 
act  is  in  itself  immoral  or  a  violation  of  the  general  laws  of  public 
policy.** 

A  later  case  in  this  country  exactly  in  point  is  that  of  Inhabitants 
of  Lowell  V.  Boston  and  Loioell  R.  B,  Corporationy2S  Pick.24  (34  Am. 
Dec.  33),  a  leading  authority  in  Massachusetts,  on  the  doctrine  of 
pari  delicto^  in  connection  with  actions  like  the  present.  In  that  case, 
from  the  similarity  of  the  grounds  of  defense  to  those  in  this,  the 
court  passes  upon  most  of  the  questions  raised  here.  The  declara- 
tion sets  forth  in  substance,  that  the  plaintiffs  were  bound  to  keep 
in  repair  a  certain  highway  ;  that  the  defendants  while  having  the 
right  to  use  that  highway,  for  the  purpose  of  removing  stone  and 
r.i))bish  from  the  deep-cut,  made  for  the  passage  of  their  railroad, 
rouioving  certain  bankers  which  had  been  placed  across  the  highway, 
to  protect  travellers  from  falling  into  the  deep-cut,  and  neglected 
to  replace  the  same  ;  that  in  consequence  thereof,  two  persons  named 
Carrier  and  Smith,  while  driving  along  such  highway,  were  precipi- 
tated in  the  deep-cut  and  greatly  injured ;  and  that  by  reason 
thereof,  those  persons  brought  their  actions,  and  recovered  large 
sums  of  money  against  the  plaintiffs,  which  plaintiffs  were  com- 
pelled to  pay,  together  with  witness  fees,  counsel  fees  and  other 
expenses  attending  the  defense  of  such  actions,  amounting  in  the 
whole  to  more  than  $8,000.  The  court  expressly  overrules  the 
defense  of  pari  delicto  there  taken,  and  sustains  the  city's  riglit  of 
action  over  against  the  railroad  company.  In  the  course  of  its 
opinion,  the  court  announces:  **  The  general  rule  of  law  is,  that 
where  two  parties  participate  in  the  commission  of  a  criminal  act, 
and  one  party  suffera  damage  thereby,  he  is  not  entitled  to  indem- 
nity or  contribution  from  the  other  party.  ♦  ♦  *  The  rule  is  in 
pari  delicto  potior  est  coiditio  defendentis.  If  the  parties  are  not 
equally  criminal,  the  principal  delinquent  may  be  lield  responsible 
for  damages  incurred  by  their  joint  offense.  In  respect  to  offenses 
in  which  is  involved  any  more  delinquency  or  turpitude,  all  parties 
are  deemed  equally  guilty,  and  courts  will  not  inquire  into  their  rela- 
tive guilt.  But  where  the  offense  is  merely  malum  prohibitum, 
and  is  in  no  respect  immoral,  it  is  not  against  the  policy  of  the  law 
to  inquire  into  the  relative  delinquency  of  the  parties,  and  to 
administer  justice  between  them,  although  both  parties  are  wrong- 
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'doers."  And  af terTeviewing  a  aumber  of  authorities  in  which  this 
applicatian  of  the  doctrine  is  adopted,  the  opinion  proceeds  :  *'  This 
distinction  is  jnanifeBt  in  the  cajse  under  consideration.  The  defend- 
-ant's  agent  who  had  the  superintendence  of  the  works,  was  the  first 
and  principal  wrong-doer.  It  was  his  duty  to  see  to  it,  that  the 
barriera  wei*e  put  up  when  the  works  were  left  at  night ;  his  omis- 
sion to  do  it  was  gross  negligence,  and  for  this  the  defendants  were 
clearly  responsible  to  the  parties  injured.  In  this  negligence  of  the 
defendant's  agent,  the  plaiiitifEs  had  no  participation.  Their  sub- 
sequent negligence  was  rather  constructive  and  actual.  *  *  *  If 
the  defendants  had  been  prosecuted  instead  of  the  town,  they  must 
have  been  held  liable  for  damages,  and  from  this  liability  they  have 
been  relieved  by  the  plaintiffs.  It  cannot  be  controverted  there- 
fore that  the  plaintiffs'  claim  is  founded  in  manifest  equity.  The 
defendants  arc  bound  in  justice  to  indemnify  them  so  far  as  they 
have  been  relieved  from  a  legal  liability,  and  the  policy  of  the  law 
does  not  in  the  present  instance  interfere  with  the  claim  of  justice. 
The  circumstances  of  this  case  distinguish  it  from  those  cases 
where  both  pai*ties  are  in  pari  deliclo,  and  one  of  them  having  paid 
the  whole  damages,  sues  the  other  for  contribution.'* 

A  common  ^instance  in  which  a  party  by  operation  of  law  i& 
treated  as  wrong-doer,  and  held  primarily  responsible  to  the  injured 
party,  although  not  the  actual  trespasser,  is  that  of  towns  or  cities 
whose  sti'eets  are  rendered  dangerous  by  railway  corporations  in 
constructing  their  roads,  or  by  their  own  citizens  in  the  course  of 
erecting  buildings  or  making  other  improvements.  While  the  de- 
ciBions  are  uniform  that  public  necessity,  and  the  nature  of  their 
obligations^  require  that  municipal  corporations  should  be  held 
liable  for  the  safety  of  their  thoroughfares,  the  doctrine  of  pari 
delicto,  though  frequently  invoked  against  them,  has  never  been 
applied,  because  of  their  constructive  default  when  they  have 
sought  reimbursement  from  the  actual  authors  of  the  trespass  or 
nuisance  which  has  caused  them  to  be  sued.  Prom  among  numer- 
ous cases  to  this  effect  we  may  cite  as  explicitly  in  point,  the  cases 
in  2  Black,  4  Wall,  and  23  Pick.,  already  quoted,  and  those  of 
Portland  v.  Richardson,  64  Me.  46  ;  Portland  v.  Atlantic  and 
St.  Lawrence  R.  R.  Co,,  66  id.  486;  Boston  v.  Worthington,  10 
Gray,  406;  Milford  v.  Holbrooh,,  9  Allen,  17. 

In  the  case  in  Oray  the  city  recovered  the  amount  of  a  judg- 
ment paid  by  it,  because  of  injuries  received  in  consequence  of  the 
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proprietor  of  a  cellar-way  having  neglected  to  protect  it  by  a  rail- 
ing, as  required  by  an  ordinance  of  the  cii^,  althoagh  the  ordi- 
nance had  been  disregarded  for  twenty  years.  And  in  the  case  in 
Allen  it  was  expressly  ruled  that  the  town  of  Milford  in  a  similar 
action  could  not  be  deemed  in  pari  ddicio  with  one  of  its  inhabit- 
ants, who  had  allowed  his  awning  to  fall  through  neglect  and 
injure  a  passer-by.  Hoar,  J.,  remarking  in  the  deUyery  of  the 
opinion,  'Hhe  only  fault  or  negligence  which  could  be  imputed 
to  the  town  on  the  facts  shown  was  a  failure  to  remedy  a  nuis- 
ance which  the  defendant  had  caused.  This  ia  no  bar  to  their 
claim  for  indemnity.** 

The  case  now  before  us  comes  directly  within  the  scope  of  these 
decisions.  The  appeUee,  under  the  evidence  in  this  cause,  cannot 
be  charged  with  more  than  a  constructive  defauIL  It  ia  not  even 
in  proof  that  the  defect  in  the  bridge  was  known  to  the  commis- 
sionei's,  or  that  it  was  plainly  obvious  or  of  long  standing.  The 
defense  of  pari  delicto  is  clearly  not  applicable  in  this  case. 

We  deem  it  pertinent  here  to  observe,  from,  the  course  of  the 
argument,  that  had  the  commissionei*s  known  of  the  defect  in  the 
bridge,  and  the  canal  company,  after  demand,  had  failed  to  repair 
it,  the  former  would  have  had  the  right  to  do  so,  and  to  resort  to 
the  company  for  indemnity  for  the  necessary  outlay.  And  it  ia 
proper  that  we  should  say  further,  that  the  party  injured  could 
have  sued  the  canal  company,  instead  of  the  present  appellee,  if 
he  had  elected  so  to  do.  The  remedy  against  the  commissioners  is 
cumulative;  and  it  is  well  settled  that  a  party  injured  may,  if  he 
see  fit,  proceed  directly  against  the  party  actually  guilty  of  the 
torfy  and  against  whom  an  action  over  for  indemnity  will  lie 

In  proceeding  to  consider  how  fur  the  company  was  concluded 
by  the  judgment  obtained  by  Eyler  against  tlie  commissioners,  it  is 
proper  to  dispose  of  the  objection  made  to  the  sufficiency  of  the 
notice  to  the  appellant  of  the  pendency  of  the  suit  in  which  it  was 
recovered. 

The  authorities  clearly  establish  most  of  those  already  cited 
going  to  that  point,  that  the  form  of  the  notification  to  a  party 
whose  default  has  caused  the  institution  of  the  suit,  and  from 
whom  it  is  intended  to  seek  indemnity,  to  appear  in  and  defend  the 
same,  is  not  material.  It  is  sufficient  if  he  is  substantially  apprised 
of  the  nature  of  the  proceeding,  and  is  afforded  opportunity  to 
make  his  defense. 
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The  proof  shows  that  the  president  of  the  canal  company  was 
distinctly  notified,  both  verbally  and  in  writing  of  Eylert  suit,  and 
that  the  appellant,  through  two  of  its  directors  and  its  standing 
counsel,  appeared  and  took  part  in  the  management  of  the  case, 
the  authority  of  the  latter  being  distinctly  recognized  by  the 
company's  compensating  him  for  his  professional  attention. 

In  the  light  of  these  facts  it  is  unnecessary  to  define  what  kind 
of  notice  would  have  been  required  to  bind  the  appellant,  had  it 
failed  to  attend  the  trial,  or  in  that  event  to  what  extent  it  would 
have  been  concluded  by  the  judgment  The  fact  being  that  the 
company  did  actually  participate  in  the  trial,  and  became  in  effect 
a  party  to  the  suit,  and  made  as  full  defense,  both  on  the  law  and 
the  merits  as  if  the  action  had  been  brought  directly  against  itself, 
we  consider  that  it  is  bound  by  the  judgment  that  was  rendered. 

In  this  view  we  are  supported  by  the  expressions  of  the  Supreme 
Court  in  4  Wall.  672,  in  passing  upon  the  same  legal  question. 
They  say:  '^  Conclusive  effect  of  judgments,  respecting  the  same 
cause  of  action  and  between  the  same  parties,  rests  upon  the  just 
and  expedient  axiom  that  it  is  for  the  interest  of  the  community  that 
a  limit  should  be  opposed  to  the  continuance  of  litigation,  and  that 
the  same  cause  of  action  should  not  be  brought  twice  to  a  final  deter- 
mination.  Parties  in  that  connection  include  all  who  are  directly  in- 
terested in  the  subject-matter,  and  who  had  a  right  to  make  defense, 
control  the  proceedings,  examine  and  cross-examine  witnesses,  and 
appeal  from  the  judgment.  Persons  not  having  those  rights  sub- 
stantially ai'e  regarded  as  strangers  to  the  cause,  but  all  who  are 
interested  in  the  suit,  and  have  knowledge  of  its  pendency,  and 
who  refuse  or  neglect  to  appear  and  avail  themselves  of  those  rights 
are  equally  concluded  by  them.  See  also  3  Wall.  18;  2  Black,  418; 
2  Taylor  on  Ev.,  g  497;  1  Greenl.  on  Ev.  (12  ed.)  559. 

Tl  .e  only  remaining  question  presented  in  the  record,  not  disposed 
of  in  the  views  above  expressed,  is  whether  the  appellant  can  be 
held  liable  for  the  amount  of  the  counsel  fee  incurred  by  the  com- 
missioners in  defending  the  suit.  As  no  point  was  made  as  to  the 
reasonableness  of  the  fee  for  the  duties  performed,  and  no  objec- 
tion was  urged  at  the  time  to  the  employment  of  the  counsel,  whose 
services  in  fact  inured  to  the  benefit  of  the  company,  the  simple 
inquiry  presented  is,  whether  in  conducting  a  defense  made  neces- 
sary by  the  default  of  another  who  is  answerable  over,  the  services 
of  an  attorney  are  a  natural  and  proper  incident  or  consequence  to 


APfilL  TERM,  1881.  439 

Chesapeake  and  Ohio  Canal  Companj  ▼.  Count j  Com're  of  Allegany  Count j. 

sach  a  proceeding.  We  cannot  regard  them  in  any  other  light. 
Practically  the  ordinary  citizen  is  incompetent  to  conduct  the  trial 
of  his  case.  Only  such  as  are  learned  in  the  law  can  intelligently 
do  this  for  him,  and  without  their  assistance  he  would  be  at  a  great 
and  unfair  disadvantage.  The  law  itself  regards  attorneys  as  an 
essential  aid  in  the  administration  of  justice,  and  recognizes  them 
as  officers  of  the  court,  with  peculiar  obligations  as  such,  in  order 
that  suitors  may  have  the  full  benefit  of  their  acquirements,  skill 
and  training  in  the  management  of  their  causes.  To  bo  compelled 
to  go  to  a  trial,  either  without  the  assistance  of  counsel,  or  to  bear 
the  expense  of  employing  one  himself,  would  be  a  gross  liai*dshi2) 
upon  a  defendant  who  is  sued  upon  a  constructive  liability,  because 
of  the  actual  default  of  another  for  whose  benefit]  the  defense  is 
really  conducted,  and  to  whom  the  law  declares  it  is  equitable  he 
should  have  recourse  for  indemnity. 

In  this  view  we  are  supported  by  the  decision  in  a  late  case,  7;^ 
JiabUantifof  Wesifieldy.  MayOy  122  Mass.  100;  s.  c,  23  Am.  Kcp. 
292,  where  the  question  of  the  allowance  for  counsel  fees  in  a 
similar  case  was  distinctly  presented,  with  a  copious  citation  of 
authorities  and  full  argument.  It  was  an  action  of  tort  to  recover 
the  amount  of  a  judgment  paid  by  the  plaintiff  to  Mary  J.  Hau- 
chett  for  injuries  sustained  by  her  upon  a  highway,  which  the 
plaintiff  was  bound  to  keep  in  repair,  through  the  negligence  of 
the  owner  of  a  pile  of  bricks,  and  also  tl50,  the  expenses  of  the 
suit  in  which  the  judgment  was  recovered.  The  court  expresses  its 
conclusion  in  these  words:  *^  If  a  party  is  obliged  to  defend  against 
the  act  of  another  against  whom  he  has  an  action  over,  and  defends 
solely  and  exclusively  the  act  of  another,  and  is  compelled  to  de- 
fend no  misfeasance  of  his  own  he  may  notify  such  party  of  the 
pendency  of  the  suit,  and  may  call  upon  him  to  defend  it ;  if  he 
fails  to  defend,  then,  if  liable  over,  he  is  liable  not  only  for  the 
amount  of  the  damages  recovered,  but  for  all  reasonable  and  neces* 
sary  expenses  incurred  in  such  defense.  *  *  *  In  the  present 
case  the  plaintiff  was  not  compelled  to  incur  the  counsel  fees  by 
reason  of  any  misfeasance,  or  of  any  contract  of  his  own,  but  was 
made  immediately  liable  by  reason  of  the  wrong-doing  of  the  de- 
fendant There  seems  therefore  to  be  no  ground  in  principle  by 
which  it  should  be  precluded  from  recovering  the  expenses  reason- 
ably and  properly  incurred  in  consequence  of  the  wrong-doing  of 
the  defendant." 
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If  the  point  had  been  expressly  presented,  and  clearly  set  ontand 
supported  in  the  evidence,  that  part  of  the  amount  sued  for  out- 
side of  the  judgment  for  damages,  consisted  of  specific  items  of 
costs  aud  expenses  incurred  in  the  first  case,  and  that  the  defense 
was  there  conducted  solely  in  behalf  of  the  appellee  without  the 
knowledge  of  or  opportunity  to  participate  therein  by  the  appel- 
lant, objection  to  the  judgment  aj)pealed  from  to  the  extent  of  such 
items  would  have  been  valid.  But  wo  may  fairly  infer  from  the 
testimony  of  the  witness,  Mr.  Cox,  as  it  is  set  out  in  the  record^ 
that  the  company  was  made  aware  of  the  first  trial;  and  so  far  as 
tlio  statement  accompanying  the  verdict  of  the  jury  informs  us,  we 
arc  not  advised  that  any  costs  were  computed  by  them,  but  those 
incurred  after  the  case  was  remanded  from  the  Court  of  Appeals, 
lu  the  absence  of  proof  to  rebut  these  presumptions  the  verdict 
aud  judgment  are  entitled  to  all  intendments  in  their  favor. 

It  follows  from  the  conclusions  we  have  announced  that  the  judg- 
ment below  must  be  affirmed. 

Judgment  affirmed. 


Carlix  v.  Westebk  Assurance  Company  of  ToRoinro, 

Canada. 

(57  M(L  615.) 

Insurance — firs  —  *  •  fnanufaehtirinff  eitabHshment "  —  UghU  —  "  premi9e$  "  — 

petroleum  for  lubrieaUon. 

A  ateam  flour  miU  is  a  '*  mannfacturing  estabUshment."  (See  note,  p.  446.) 
A  fire  insurance  policy  prohibited  the  use  of  camphene,  spirit  gas.  burning 
fluid  or  chemical  oUb,  but  permitted  the  use  of  refined  coal  oil,  kerosene,  or 
other  carbon  oil  for  lights,  if  drawn  and  the  lamps  filled  by  daylight.  The 
insured  used  for  lights  lard  oil  and  candles,  filling  the  lamps  at  night. 
Held,  no  breach  of  condition. 
A  fire  insurance  policy  on  a  specifically  described  steam  fiour  mill  and  machin* 
ery  prohibited  the  keeping  of  petroleum  on  "  the  premises."  The  insured 
kept  a  barrel  of  petroleum  in  the  engine  house  adjoining,  but  not  included 
in  the  specific  description  of  the  premises.  The  fire  originated  in  the  main 
building,  ffeld,  that  the  petroleum  was  not  on  '*  the  premises,"  and  tiiat 
the  insured  had  a  right  to  keep  petroleum  on  the  premises  for  the  purpose 
of  lubricating  the  insured  machinery. 
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ACTION  on  a  fire  insurance  policy.     The  opinion  states  the  case* 
The  defendant  had  judgment  below. 

George  Hawkins  WiUianis,  for  appellant, 

Wm,  H.  Bruce,  Jr.,  and  John  M.  Carter,  for  appellee. 

Ritchie,  J.  The  policy  of  assurance,  upon  which  the  appellant^ 
as  plaintiff  below,  seeks  to  recover,  was  issued  to  him  by  J.  S. 
Metzger,  agent  of  the  company.  It  describes  the  property  of  phiint- 
iff  insured  as  "  his  steam  flour  mill,  fixtures  or  machinery,  viz.  : 
middling  purifier,  belting  and  machinery  to  nin  the  same  [and  other 
specified  articles],  all  contained  in  a  two  story  frame,  shingle  roof 
building  with  st«ne  basement,  situate  well  detached  in  Frostburg, 
Md."  There  are  sundry  provisions  in  the  policy,  the  violation  of' 
which  works  a  forfeiture  of  the  insurance. 

The  particular  conditions  for  the  alleged  violation  or  non-observ- 
ance of  which  the  defendant  claims  to  be  discharged  from  liability 
are,  first,  those  relating  to  precautions  against  fire,  which  are  as 
follows  :  ^'  If  it  [the  premises  mentioned]  be  a  manufacturing 
establishment,  running  in  whole  or  in  i)art  over,  or  extra  time,  or 
running  at  night ;  *  ♦  ♦  or  if  in  said  premises  there  be  kept 
gun-powder,  fire-works,  nitro-glycerine,  jjhosphorus,  saltpeti-e,  nit- 
late  of  soda,  petroleum,  naphtha,  gasoline,  benzine  or  benzine  var- 
nish, or  there  be  kept  or  used  therein  camphene,  spirit-gas  or  any 
burning  fluid,  or  any  chemical  oils,  without  written  permission  in 
this  policy  (excepting  the  use  of  refined  coal  oil,  kerosene,  or  other 
carbon  oil  for  lights,  if  the  same  is  drawn,  and  the  lamps  filled  by 
daylight),  then,  and  in  every  such  case,  this  policy  shall  become 
void." 

[Omitting  a  minor  statement.] 

The  proof  shows  that  outside  and  standing  against  the  building 
described  as  that  containing  the  machinery  insured,  was  a  small 
structure  in  which  were  placed  the  engine  and  boiler  which  supplied 
the  power  for  running  the  mill.  The  structure  was  but  one  story, 
of  the  height  of  the  stone  basement  of  the  other,  and  having  ashed 
roof.  The  engine  and  boiler  were  not  included  in  the  machinery 
covered  by  the  policy,  nor  any  articles  contained  in  the  engine 
house. 

About  midnight  of  the  13th  of  June,  1878,  both  buildings,  with 
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all  their  contents^  were  destroyed  by  fire.  The  cause  of  this  fire, 
which  originated  in  the  main  building,  on  the  side  opposite  from 
the  engine-room^  is  unknown. 

Theevidencefurthershows,  that  the  mill  in  which  the  machinery 
was  located  was  sometimes  run  at  night  between  the  dates  of  issuing 
the  policy  and  the  fire,  but  not  the  night  on  which  the  fire  took 
place ;  that  when  the  mill  was  run  at  night  the  plaintiff  used  for 
lights  lard  oil  and  candles,  the  oil  so  used  being  of  the  kind  used  by 
the  miners  in  the  Cumberland  coal  region,  the  plaintiff  filling  his 
lamps  at  night  as  occasion  required,  when  the  mill  was  run  at  night ; 
that  the  plaintiff  used  petroleum,  which  from  the  testimony  is  a 
natural  lubricating  oil,  for  the  purpose  of  oiling  the  machinery  of 
the  mill,  which  he  bought  in  quantities  not  exceeding  one  barrel 
at  a  time,  and  that  said  oil  was  kept  in  such  barrel  in  said  engine- 
room. 

[Omitting  a  minor  consideration.] 

The  right  of  the  plaintiff  to  run  his  mill  at  night  depends  upon 
whether  the  mill  was  a  "  manufacturing  establishment ;"  and  un- 
less what  the  policy  meant  in  using  this  term  was  the  subsequent 
conversion  of  the  premises  into  a  manufacturing  establishment  other 
than  or  of  different  character  from  what  it  then  was  —  and  the  ap- 
pellant seems  to  have  made  no  such  point — this  was  simply  a 
ijuestion  of  fact  to  be  left  to  the  jury,  and  it  was  properly  sub- 
mitted in  defendant's  fifth  prayer.  But  what  is  to  be  deemed  a 
manufacturing  establishment ;  or  in  other  words,  what  is  the  sig- 
nification of  the  verb  to  manufacture,  is  for  the  court  to  define. 
The  counsel  for  appellant  contended  that  making  fiour  from  wheat, 
reasoning  from  the  etymology  of  the  word,  and  the  nature  of  the 
process,  is  not  manufacturing.  But  whilst,  from  its  derivation, 
the  primary  meaning  of  the  word  '^manufacture  "  is  making  with 
the  hand,  this  definition  is  too  narrow  for  its  present  use.  Its 
meaning  has  expanded  as  workmanship  and  art  have  advanced  ;  so 
that  now  nearly  all  artificial  products  of  human  industry,  nearly  all 
jsuch  material  as  have  acquired  changed  conditions  or  new  and 
specific  combinations,  whether  from  the  direct  action  of  the  human 
hand,  from  chemical  processes  devised  and  directed  by  human 
«kill,  or  by  the  employment  of  machinery,  which  after  all  is  but  a 
higher  form  of  the  simple  implements  with  which  the  human  hand 
fashioned  its  creations  in  ruder  ages,  are  now  commonly  designated 
as  "manufactured." 
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Burrill  defines  "to  manufacture,"  *Hhe  process  of  making  a 
thing  by  art,"  and  cites,  Butler,  J.,  in  2  H.  Bl.  463,  471.  Ab- 
bott giyes  it  meaning  as  "  whatever  is  made  by  human  labor,  either 
directly  or  through  the  instrumentality  of  machinery."  The  defi- 
nition in  Webster  is,  "  To  make  or  fabricate  from  raw  materials  by 
the  hand,  by  art  or  machinery,  and  work  in  forms  convenient  for 
use."  Worcester  has  in  substance  the  same  definition.  A  case 
directly  applicable  is  that  of  Schriefer  v,  Wood^  5  Blatchf.  215,  in 
which  animal  charcoal,  produced  by  the  process  of  burning  bone, 
in  the  same  manner  that  wood  is  exposed  to  the  action  of  fire,  to 
produce  common  charcoal,  and  bone-dust  produced  by  pulverizing 
or  grinding  bones,  are  decided  to  be  "  manuftictures  of  bone."  The 
question  here  considered  was  involved  in  that  case,  and  the  deci- 
sion accords  with  the  view  we  have  expressed.  We  think  therefore 
that  plaintiff^s  flour  mill,  driven  as  it  was  by  steam,  and  furnished 
with  a  middling  i)urifier,  bran-duster,  belting  and  other  machinery, 
was  clearly  a  "manufacturing  establishment." 

[Minor  consideration  omitted.] 

In  our  view  none  of  the  lights  used  in  the  mill  come  within  the 
specification  of  articles  forbidden  for  that  purpose  by  the  policy ; 
■and  consequently  it  is  immaterial  whether  the  lamps  were  filled  by 
daylight  or  not.  On  this  point,  the  prohibition  is  in  these  words  : 
"  or  there  be  kept  or  used  therein  camphene,  spirit-gas  or  any 
burning  fluid  or  any  chemical  oils,  without  written  permission  in 
this  policy,  (except  the  use  of  refined  coal  oil,  kerosene  or  other 
carbon  oil  for  lights,  if  the  same  is  drawn,  and  the  lamps  filled  by 
daylight)  then,  and  in  every  such  case,  this  policy  shall  become 
void."  The  defendant's  construction  of  this  condition  is,  that  the 
use  of  any  kind  of  material  for  illumination  but  those  enumerated 
in  the  qualifying  or  excepting  cause  recited,  is  a  violation  of  the 
I)olicy.  We  do  not  so  understand  it.  After  forbidding  the  keep- 
ing on  the  premises  of  gunpowder,  nitro-glycerine,  petroleum  and 
other  similar  articles  of  an  exj)losive  or  highly  com))ustible  charac- 
ter, the  prohibition  proceeds,  as  stated  above,  to  enumerate  other 
articles,  used  for  illuminating  purposes,  equally  known  to  be  es- 
l^ecially  dangerous,  because  highly  inflammable  and  explosive,  fol- 
lowing however  with  the  reservation,  that  certain  other  kindred  ar- 
ticles, also  recognized  as  dangerous,  but  of  a  somewhat  lower 
degree  of  inflammability,  may  be  used,  provided  the  filling  of  the 
lamps  is  done  in  the  day-time.     This  is  evidently  a  mere  relaxation 
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of  the  striugent  precaution,  or  a  privilege  for  the  employment  of 
certain  hazardous  substances,  conceded  on  the  score  of  convenience 
or  practical  necessity,  and  not  intended  as  a  restricfion  to  their  use 
alone  to  the  exclusion  of  such  others  as  are  manifestly  safer.  The 
danger  sought  to  be  averted  is  of  setting  fire  to  the  premises;  and  the 
use  of  articles  free  from  the  dangerous  properties  of  those  permitted, 
and  therefore  less  objectionable,  is  not  within  the  i*eason  of  the  pro- 
hibition. The  filling  of  the  lamps  by  daylight  is  required  evidently  to 
guard  against  the  ignition  to  which  the  substances  specified  are  liable, 
from  their  volatile  nature,  on  contract  with  or  nearness  to  the  light 
necessary  to  be  used  after  nightfall,  in  drawing  them  and  pouring 
them  into  the  lamp.  To  this  category  plainly  belongs  "  burning 
fluid,"  one  of  the  substances  named;  and  which  is  not  from  the  con* 
text,  or  the  reason  involved,  as  well  as  from  its  nature. as  popularly 
and  commercially  known,  to  be  taken  to  embrace  any  and  all  fluids 
that  may  be  made  to  bum,  without  reference  to  the  appliances  neces- 
sary to  cause  them  to  give  light  or  their  inherent  liability  to  take  fire. 
In  no  proper  sense  therefore  do  we  consider  that  the  use  of  can- 
dles, or  such  oil  as  the  plaintiff  filled  his  lamps  with,  is  within 
the  contemplation  of  the  clause  in  question.  As  this  conclusion  is 
at  variance  with  the  proiwsitions  presented  in  defendant's  prayers, 
there  was  error  in  granting  them. 

The  defendant's  second  prayer  must  also  be  pronounced  errone- 
ous, because  as  we  construe  the  term  —  "  the  premises  where  the 
insured  property  was  situated,  "the  barrel  containing  the  petroleum 
used  for  lubricating  purposes,  was  not  kept  therein.  The  defendant 
assumes  tliat  the  small  house  or  engine-room,  in  which  the  barrel 
was  placed,  is  included  within  the  meaning  of  the  words  "said 
premises,"  employed  in  the  policy.  Although  in  a  general  sense 
the  engine-room  was  undoubtedly  part  of  the  milling  establishment, 
it  is  not  embraced  in  the  description  of  the  property  with  reference 
to  wliicli  tlie  words  "  said  premises  "  are  used.  The  insurance 
was  not  affected  upon  the  buildings  at  all,  but  upon  certain  port- 
able mjichinery.  In  describing  what  machinery  is  the  subject  of 
the  risk,  reference  is  made  to  the  building  wliich  contained  it, 
merely  for  its  more  certain  identification.  This  building,  which 
was  the  larger  one,  is  incidentally  but  accurately  described  for  this 
purpose.  No  part  of  the  description  of  this  building  is  applicable 
to  the  dimensions  or  appearance  of  the  engine-room.  And  the 
latter  is  of  necessity  excluded ;  because  the  object  being  only  to 
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describe  the  building  in  which  the  machinery  insured  was  con- 
tained^  and  none  of  this  machinery  being  in  the  engine-room^  there 
was  no  reason  why  the  engine-room  should  be  described,  but  a  very 
obvious  one  why  it  should  not.  The  building  therefore  that  was  de- 
scribed antecedently  to  the  use  of  the  words  "  said  premises,"  is  the 
only  one  to  which  they  can  be  taken  to  relate. 

But  even  had  it  appeared  from  the  policy  that  the  engine-room 
was  included  in  the  description  of  the  premises,  the  keeping  of  the 
petroleum  therein,  under  the  circumstances  shown,  although  it  is 
among  the  list  of  articles  forbidden  to  be  kept,  would  not  in  our 
opinion  have  vitiated  the  policy,  if  evidence  were  introduced  show- 
ing that  it  was  the  appropriate  and  customary  article  used  in  the 
plaintiff's  trade  for  lubricating  machinery,  and  that  he  had  kept  it 
on  the  premises  for  that  'purpose  only,  and  in  a  reasonable  and 
pnident  manner  and  quantity.  As  the  defendant  knew  when  it 
issued  the  policy,  that  it  was  insuring  machinery  that  was  part  of 
and  essential  to  the  equipment  of  defendant's  steam  flour  mill,  and 
that  such  a  mill  could  not  be  operated  except  by  machinery,  it  must 
be  supposed  to  have  contracted  with  reference  to  what  was  a  neces- 
saiy  and  ordinary  incident  to  the  running  of  such  machinery.  An 
indispensable  requisite  to  machinery  in  motion  is  its  lubrication  ; 
and  the  necessity  for  having  at  hand  such  material  as  is  shown  by 
the  common  experience  of  those  in  the  business  to  be  adapted  to 
that  purpose  must  be  presumed  to  have  been  contemplated  by  the 
contracting  parties.  If  that  material,  in  running  a  steam  flour 
mill,  is  petroleum,  it  cannot  be  supposed  that  the  prohibition 
against  keeping  petroleum  extended  to  the  necessary  and  proper 
use  of  it  as  a  lubricating  oil,  but  applied  only  to  its  being  kept  in 
the  sense  of  storing  it,  or  for  commercial  traffic,  or  at  least  in  some 
way  other  than  its  use  in  a  careful  manner  for  the  purpose  of 
lubrication.  Where  the  contrary  is  not  expressly  made  to  appear  it 
is  not  to  be  presumed  that  when  an  insurance  is  effected  with  refer- 
ence to  an  established  and  current  business,  whose  protection  is 
really  the  object  of  the  insurance,  such  a  narrow  and  stringent 
construction  of  tlie  provisions  of  the  policy  was  intended  as  will 
necessarily  cause  its  serious  embarrassment  or  suspension. 

That  this  is  the  correct  rule  in  construing  policies  of  insurance, 
such  as  was  issued  to  the  plaintiff,  we  consider  well  settled. 
Among  the  authorities  in  its  support  we  refer  to  the  following 
cases  as  peculiarly  applicable,  because  growing  out  of  alleged  for- 
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feitures  of  insurance  in  connection  with  inflammable  Bubstancea 
identical  with  those  pertaining  to  this  controversy:  Harper  y,  Albany 
Muiwtl  las,  Go,^  17  N.  Y.  194  ;  Bryant  v.  Poitghkeepsie  Mutual 
Ins.  Co. ,  id.  200;  Oitizen^s  Ins.  Co.  v.  McLaughUn,  53  Penn.  St. 
485  ;  Williams  v.  Firemen s  Fund  Ins.  Oo.y  54  N.  Y.  569;  s.c,  13 
Am  Rep.  620.     See  also  WliiteforcCs  case,  31  Md.  219. 

It  follows  from  the  conclusions  at  which  we  have  arrived  that 
not  only  should  the  second,  third  and  fourth  prayers  of  the  defend- 
ant liave  been  rejected,  but  the  third  prayer  of  the  plaintiff  should 
have  been  granted;  and  that  the  judgment  of  the  Circuit  Court 
must  be  reversed,  and  a  new  trial  awarded. 

Judgment  reversed^  and  new  trial  awarded. 

Note  bt  the  Reporter.  —  The  words  manufactory,  manufacture,  manufacturer,  haye 
received  construction  in  several  recent  cases.  These  have  been  grouped  in  a  forthcoming 
work  by  the  reporter,  entitled,  *'The  Judicial  Interpretation  of  Common  Words  and 
Phrases,**  from  which  we  extract  the  following  : 

An  ice-cream  confectioner  is  not  a  "  manufacturer/*  Citu  of  New  Orleans  v.  Hender- 
son,  32  La.  Ann.  1075.  The  court  said  :  *'  We  cannot  assent  to  the  proposition  Uiitt  a 
person  maldiig  and  selling  ice-cream  is  a  manufacturer  in  the  sense  of  the  law,  or  in  any 
other  sense  of  the  word.  The  attempt  to  magnify  a  confectionery,  which  is  defendant's 
business  into  a  manufacture,  must  fail.  We  are  told  that  any  one  seeing  the  steam  engine,, 
complicated  apparatus,  and  large  force  needed  to  produced  defendant's  goods*  would  at 
once  conclude  that  he  is  a  manufacturer.  With  as  much  force  it  mig^t  be  said  that  any 
one  visiting  the  mammoth  kitchen  of  the  Grand  Union  Hotel  at  Saratoga,  together  with 
their  myriads  of  employees,  and  their  colossal  apparatus,  would  at  once  magnify  tb» 
cooks  and  pastrymen  into  manufacturers." 

At  the  Rensselaer  (N.  T.)  Sessions,  many  years  ago,  in  People  ▼.  Bradt^  it  was  held  that 
a  flax-mill  is  not  a  **  manufactory  "  within  the  statute  of  arson,  it  being  only  a  place  where- 
the  flax  is  separated  from  the  husk.** 

A  publisher  of  a  newspaper  is  a  "  manufacturer,**  within  tl\e  bankrupt  act.  In  re 
JTenj/on,  6  Bankr.  Reg.  238.  But  the  contrary  was  held  in  Re  Capital  PublMilng  Com- 
pany, 8  Mc Arthur,  40S.  The  court  said  :  *"  There  can  be  no  doubt  that  the  word  *  manu- 
facturer *  was  used  in  the  statute  In  the  limited  sense  in  which  it  is  commonly  understood. 
The  agriculturist  is  engaged  in  the  most  extensive  industry  of  this  or  any  other  country, 
and  he  brings  to  the  market  many  commodities  which  are  produced  without  the  direct 
aid  of  the  soil,  or  of  the  vegetative  powers  of  nature,  but  he  ts  never  spoken  of  in  common 
parlance  as  a  manufacturer.  The  industries  to  which  the  dictionaries  and  the  writers  oft 
political  economy  limit  this  term  are  where  the  raw  materials  or  natural  substances  are 
wrought  by  hand,  art,  or  machinery,  Into  commodities  for  use  ;  and  the  examples  giv^i 
are  cloths,  iron  shoes,  cabinet-work,  glass,  cotton  and  silk  goods,  etc.  This  limitation  of 
the  term  manufacturer  Is  to  be  adopted  as  the  true  meaning  of  the  bankrupt  law.  Perhaps 
thore  is  no  substantial  difference  between  the  various  branches  of  industry  in  any  respect, 
except  only  in  regard  to  the  different  processes  which  they  employ.  To  manufacture  is 
to  change  and  modify  natural  substances  so  that  they  become  articles  of  value  and  use. 
Chantrey  was  in  the  habit  of  receiving  $3,000  for  a  single  bust,  Bferstadt  $S5,000  for  a  single 
picture,  and  the  representation  of  Lincoln's  Cabinet  was  purchased  at  a  cost  of  $20,000. 
and  presented  by  a  noble-hearted  American  lady  to  the  Cong^ress  of  the  United  States. 
These  are  called  works  of  art,  but  in  a  legitimate  sense  they  may  be  comprised  among  the 
productions  of  manufacturing  industry.  The  artists  use  material  and  natural  substancee. 
They  oftentimes  employ  a  variety  of  subordinates.  They  work  with  their  hands,  and 
perfect  an  article  of  great  pecuniary  value.    It  symbolises  their  art  and  genius.    In  a. 
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word,  the  artist  acoomiilishes  all  that  Ui  implied  by,  tmt  he  Ui  never  included  in,  the  term 
manof  acturer.  The  deflnltiona  and  rules  which  obtain  in  tlie  patent  office  are  not  appli- 
cablehere.  A  newspaper  is  not  regarded  as  a  manufacture  any  more  than  a  peintJng, 
and  an  editor  a  manufacturer  as  little  as  an  artist.  We  have  been  referred  to  the  case  M 
re  Kenyon,  decided  by  the  Supreme  Court  of  Utah.  It  was  a  case  where  the  bankrupts 
carried  on  the  business  of  printing  blank  booksi  cards  and  bill-heads,  in  addition  to  which 
they  published  a  daily  paper,  and  the  petition  alleged  that  they  published  the  newspaper 
and  *  are  manufacturers  of  books,  cards,  bill-heads,*  etc.  And  the  court  say  :  'Though 
it  is  not  necessary  to  decide  that  the  printing  and  publishing  of  a  daily  newspaper  is 
manufacturing  in  the  strict  sense  of  the  law,  yet  my  brother  judges  have  expressed  the 
opinion  that  it  would  be,  and  I  am  inclined  to  the  same  conviction.*  It  will  be  observed 
that  the  decision  is  placed  upon  the  ground  of  bankrupts  being  manufacturers  of  books, 
bill-beads,  etc.;  and  in  this  raspect  they  were  undoubtedly  within  the  meaning  of  the  act. 
Having  come  to  this  conclusion,  the  court  further  say  that  it  is  not  necessary  to  deddo 
that  the  publishing  of  a  newspaper  is  manufacturing  within  the  strict  sense  of  the  law, 
but  eicpress  the  opinion  *  that  it  would  be.*  No  more  weight  can  be  given  to  this  voluntary 
case  than  to  any  other  conditional  obiter  dictum.  It  mitfht  be  respectfully  suggested  that 
the  substantial  difference  between  the  strict  sense  of  the  term  '  manufacturer,*  in  the 
abstract,  and  the  strict  sense  it  is  to  receive  in  the  law,  has  been  overlooked  in  this  deci- 
sion. We  have  already  stated  the  proposition  that  every  branch  of  industry  which  con- 
vertsany  material  or  substance  into  useful  commodities,  strictly  speaking,  comes  under 
the  term  *  manufactures,*  and  In  that  sense  a  newspaper  or  a  painting  would  be  included. 
But  we  are  of  opinion  that  this  Is  not  the  strict  sense  of  the  statute,  which  only  includes 
thoee  Industries  which  commonly  pass  under  that  designation.  This  Is  an  important  dis- 
tinction ;  for  while  all  employments  rest  upon  the  same  faculty  in  man  to  labor,  to  con- 
trive, and  to  mould  the  refractory  elements  of  matter,  common  usage  and  the  convenience 
of  society  have  given  a  limited  signification  to  the  word.  The  rule  already  adverted  to 
for  the  interpretation  of  statute  law  limits  its  import  to  the  sense  In  which  it  is  usually 
received.  Now,  no  definition  of  the  word  '  manufacturer  *  has  ever  included  the  publisher 
of  a  weekly  newspaper,  and  the  common  understanding  of  mankUid  excludes  it.  Ton 
may  reason  by  analogy,  or  reason  from  the  nature  of  things,  that  it  Is  ;and  so  you  may  do 
the  same  thing  with  anybody  who  labors  himself  or  employs  others.  But  surely  a  bank- 
rupt law  is  not  to  be  expanded  to  cover  every  employment.  It  was  by  express  terms 
limited  to  certain  classes,  who  are  designated  by  names  well  known  in  the  business  world. 
The  husbandman  prepares  the  soil ;  the  inventor  his  models  ;  the  orator  his  address,  for 
which  ho  receives  $300  a  night ;  the  lawyer  makes  his  brief,  for  which  he  scarcely  ever 
gets  enough  ;  the  physician  formulates  his  prescription  ;  and  so  on  through  all  the  divi- 
sions of  labor  and  industry.  By  these  means  man  acquires  a  certain  mastery  and  is 
furnished  with  inestimable  results.  So  of  the  newspaper.  It  has  grown  within  a  century 
Into  the  most  popular  vehicle  for  the  spread  of  information .  Its  vigor  and  infiuence  are 
felt  in  every  household.  Indeed  it  may  be  called  the  people's  storehouse  of  intelligence. 
It  claims  to  be  an  institution,  and  even  our  statesmen,  with  great  complacency  havo 
denominated  it '  the  fourth  estate.*  It  does  not  come  within  the  popular  meaning  of  the 
term  *  manufacture,*  unless  indeed,  when  Its  contents  are  slenderly  endowed  with  the 
truth,  or  when  its  articles  appear  to  be  made  out  of  whole  doth.  It  gives  employment 
to  printing-presses  and  types  and  editors  ;  and  yet  In  the  whole  history  of  newspapers, 
from  the  close  of  the  seventeenth  century,  this  word  '  manufacturer*  has  never  been 
applied  to  them,  or  appropriated  by  them.  In  the  whole  range  of  English  literature.  No 
author  has  ever  soused  It,  and  It  Is  never  so  applied  by  any  statute  or  by  any  authority, 
except  by  way  of  opinion  In  the  solitary  case  from  Utah.** 

In  Prcuee  v.  Moffltt.  United  States  Circuit  Court,  Southern  District  of  New  York,  it  was 
held  that  pressed  and  baled  hay  is  not  a ' '  manufactured  article.**  Bi^atchporo,  J. ,  said: 
**  Many  articles  are  properly  called  raw  which  have  undeiigone  some  manipulation .  Cotton 
is  picked  from  the  bolls,  and  cleaned  by  ginning  and  baled.  Tet  It  ts  raw  cotton  in  the 
bale.  Wheat  is  cut  and  the  grains  are  threshed  out  and  then  subjected  to  a  cleaning 
machine  and  then  bagged.  Yet  It  Is  raw  wheat  In  the  bag.  So  with  other  grains.  The 
cotton  and  the  grains  undergo  such  change  and  preparation  as  exposure  to  light  and 
natural  or  artificial  heat  and  air,  and  the  manipulation  they  receive,  produce  or  allew,  be 
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it  more  or  lesB.  Yet  neither  the  cotton  nor  the  grainn  would  be  said  to  be  manufactured. 
Salt  and  sugar  are  new  artlclee.  Cotton  and  grains  are  the  same  articles  th^  were  when 
on  the  plant  with  itsroots  in  the  earth.  So  hay  is  the  same  article  it  was  when  it  waa 
stalks  of  grass  with  roots  in  the  earth.  It  is  dried,  to  be  sure,  but  the  drying  and  an j  con- 
version of  starch  into  sugar  are  mere  Incidents  of  the  necessary  cutting  to  enaUe  it  to  be 
stored  for  food  in  latitudes  where  grass  cannot  be  found  all  the  year  round.  Where  it  can 
be  8  •  found  no  hay  is  stored.  Dried  apples  would  not  be  called  a  manufaotived  article, 
though  the  apple  is  peeled  and  cored  and  sliced,  and  dried  by  exposure  to  the  sun  and  map- 
nipulatlon .  The  substance  of  dried  apples  is  still  apples.  The  substance  of  dried  grass  or 
hay  is  still  grasi.  Change  of  name  and  manipulation  do  not  neoewari^y  oonatitmte  manor 
l^ura.** 


OooDE  y.  Mabtik. 

(67  Md.  806.) 
Animals  —  negligence  —  notice  of  vidotuneet  —  agenog. 

The  defendant  was  accostomed  penonally  to  tie  his  watch  dogs  by  day  and 
looiie  them  at  night.  Having  overslept  one  morning  and  neglected  to  tie  the 
dogs  they  bit  the  plaintiff,  who  came  lawfully  on  the  premises  by  the 
invitation  of  the  defendant's  daughter,  ffeld^  that  the  defendant's 
knowledge  of  the  dangerous  character  of  the  dogs  might  be  inferred  from 
his  habit  of  tying  them  by  day  ;  but  not  from  his  wife's  asking  the  daugh- 
ter why  she  had  not  tied  them. 

ACTION  of  damages  for  personal  injury  by  bite  of  dogs.     The 
opinion  states  the  facts.   The  defendant  had  judgment  below. 

A.  W,  Perrie  and  John  J.  Yellott,  for  appellant. 

J.  F,  O,  Talbott  and  William  Grason,  for  appellee. 

Grason",  J.  At  the  trial  of  this  case  in  the  court  below,  an 
instruction  was  granted^  at  the  instance  of  the  defendant,  that  there 
was  no  evidence  legally  sufficient  to  entitle  the  plaintiflE  to  recover ; 
and  the  verdict  and  judgment  being  in  favor  of  the  defendant,  the 
plaintiff  appealed,  and  the  only  question  presented  for  our  considera- 
tion is,  whether  there  was  any  evidence  offered  by  the  plaintiff 
legally  sufficient  to  be  left  to  the  determination  of  the  jury. 

The  suit  was  instituted  to  recover  from  the  defendant,  damages 
for  tlie  loss  of  the  services  of  the  plaintiff's  son,  who  had  been 
bitten  by  the  defendant's  dogs,  and  for  medical  attendance  and 
medicines  which  were  rendered  necessary  by  the  son's  injuries.     It 
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was  proYed  thafc  the  defendant,  who  lived  in  a  thickly  settled  neigh- 
borhood, and  was  a  blacksmith,  kept  two  dogs,  a  large  New  Found* 
land  and  a  small  terrier,  for  the  protection  of  his  property,  and 
that  he  kept  them  tied  daring  the  day,  and  turned  them  loose  in 
Us  yard  at  night.  It  was  also  proved  that  the  defendant  sold  milk 
to  some  of  his  neighbors,  when  he  had  more  than  sufficient  for  the 
use  of  his  family,  and  among  others  to  the  plaintiff,  who  was  in  the 
habit  of  sending  for  it  by  his  son,  who  was  about  twelve  years  of 
age,  and  sometimes  by  his  daughter,  who  was  still  younger,  and  that 
on  the  Sunday  morning,  when  the  boy  was  bitten,  he  was  sent  for 
the  milk,  and  found  defendant's  gate  fastened  so  that  he  could  not 
open  it,  and  that  he  shook  and  rattled  the  gate,  in  order  to  attract 
the  attention  of  some  of  the  defendant's  family,  and  that  this 
caused  the  dogs  to  bark  at  him.  Becoming  alarmed  he  turned  to 
leave  the  place,  when  the  defendant's  daughter  made  her  appear- 
ance, and  called  him  back,  and  told  him  that  she  would  not  let  the 
dogs  bite  him.  She  then  put  the  dogs  in  the  blacksmith  shop, 
opened  the  gate  and  the  boy  entered  the  premises,  and  went  with 
her  upon  the  porch  of  the  dwelling  where  she  left  him,  while  she 
entered  the  house  to  get  him  the  milk.  While  he  was  awaiting  her 
return,  the  dogs  came  from  the  shop  and  upon  the  porch,  and  the 
large  dog  began  to  growl  and  jump  at  him.  He  became  frightened 
and  started  to  leave  the  porch,  when  the  dogs  attacked  him,  and 
both  bit  him,  making  wounds  upon  his  hand,  arm  and  hip.  The 
defendant's  daughter  came  out  and  took  the  dogs  off,  and  the  boy 
took  refuge  in  defendant's  kitchen.  The  defendant  and  his  wife, 
hearing  the  noise,  came  down  undressed,  and  the  wife  asked  her 
daughter  why  the  dogs  had  not  been  tied,  and  directed  her  to  tie 
them. 

Th^  defendant  said  that  he  tied  the  dogs  eveiy  morning,  but  that 
he  had  remained  later  in  bed  that  morning,  and  therefore  had  not 
tied  them  as  early  as  usual.  David  Price  proved  that  he  had  worked 
for  defendant  two  months  in  the  spring  of  1880,  and  that  defendant 
bad  two  dogs,  which  he  kept  tied  during  the  day,  but  that  he  did  not 
know  what  he  did  with  them  at  night,  as  witness  was  not  there  at 
night,  nor  did  he  know  for  what  reason  they  were  so  kept  tied.  He  also 
proved  that  when  he  first  went  to  defendant's  to  work,  if  he  went 
into  that  part  of  the  yard  where  the  dogs  were  tied,  and  made  any 
'*  fumbling,"  the  dog  would  bark  and  run  at  him  the  length  of  his 
chain,  until  he  got  acquainted  with  him,  which  was  a  month  or  more 
Vol,  XL-  57 


450  MARYLAND, 


Goode  ▼.  Martin. 


after  he  went  there,  and  that  the  dog  was  rather  fierce.  The  plaint* 
ifF  testified  to  subBtantially  the  same  facts  as  had  been  proved  by 
his  wife ;  that  his  son  was  bitten  on  the  finger,  arm  and  hip,  and 
was  considerably  bmised,  and  his  clothes  much  torn,  and  that  the 
doctor  had  been  to  see  him  four  times,  and  that  medicines  had  been 
procured,  but  that  the  loss  of  his  son's  services  was  nothing.  There 
was  no  proof  tending  to  show  that  the  dogs  had  ever  bitten  any  one 
before,  or  that  the  defendant  had  any  knowledge  that  his  dogs  had 
been  accustomed  to  attack  or  bite,  or  that  they  had  made  any  at- 
tempt to  get  at  the  witness  Price,  in  the  manner  testified  to  by 
him. 

In  order  to  render  the  owner  liable  in  damages  to  any  one  bitten 
by  his  dog,  it  must  be  proved  not  only  that  the  dog  was  fierce,  but 
that  his  owner  had  knowledge  that  he  was  fierce.  To  this  effect  are 
all  the  authorities.  See  Card  v.  Casey  57  Eng.  G.  L.  622  ;  Hogan 
V.  Sharpe,  32  id.  720 ;  Beck  v.  Dyson,  4  Gamp.  198 ;  Morgan  v. 
Thomas,  2  Cromp.  Mees.  &  Roscoe,  388  ;  Brock  v.  Copeland,  1  Esp. 
203  ;  Sarch  v.  Bachburn,  Moody  &  Malkin,  505.  And  to  the  same 
effect  are  the  cases  cited  in  the  appellant's  brief,  and  he  admits  the 
law  80  to  be.  But  he  contends  that  the  question  asked  by  defend- 
ant's wife  of  her  daughter  "  why  she  had  not  tied  the  dogs,"  and 
her  direction  to  her  to  tie  them,  was  evidence  the  wife  knew  that 
the  dogs  were  fierce,  and  that  her  knowledge  of  that  fact  ought  to 
be  imputed  to  her  husband.  He  also  contends  that  as  the  defend- 
ant's daughter  invited  the  plaintiff's  son  into  the  yard,  and  told  him 
that  she  would  not  let  the  dogs  bite  him  ;  drove  them  into  the  shop 
and  had  charge  of  the  milk  department ;  was  the  daughter  and 
servant  of  the  defendant,  and  had  charge  of  the  dogs  and  knew 
that  they  were  fierce,  her  knowledge  also  was  the  knowledge 
of  her  father  and  employer.  It  is  true  that  in  the  case  of  Baldwin 
V,  CaseJla,  26  L.  T.  (N.  S.)  707,  it  was  held  that  where  a  servant 
knew  that  a  dog  was  fierce  and  accustomed  to  bite,  that  the  knowl- 
edge of  the  servant  was  to  be  imputed  to  the  master  and  owner 
of  the  dog  ;  but  it  was  so  held  solely  because  the  dog  was  com- 
mitted to  the  care  and  management  of  the  servant,  who  was  the 
coachman  and  kept  the  dog  at  the  stables.*  In  this  case  there  is 
no  proof  whatever  that  any  one  had  the  care  and  management  of 

*  In  Coriim  w.  Smith,  HA  Vt  639,  hehU  that  when  one  employs  an  agent  to  control  hit 
farm  and  the  property  thereon,  the  agent's  knowledge  of  the  vicious  habits  of  a  dog 
owned  and  kept  by  the  principal  on  the  farm  Is  the  knowledge  of  the  principal. ~-Rap. 
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the  defendant's  dogs  other  than  himself,  as  he  swears  that  he  tied 
them  every  morning  and  assigns  as  a  reason  why  he  had  not  tied 
them  the  morning  the  boy  was  bitten,  that  he  had  remained  in  bed 
longer  than  usual.  Neither  is  there  any  proof  that  defendant's 
daughter  had  charge  of  the  milk  business ;  the  proof  only  showing 
that  on  the  morning  in  question  she  had  yolunteered  to  get  the 
milk  for  the  boy  and  to  keep  the  dogs  from  biting  him,  she  being 
then  the  only  member  of  defendatit's  family  who  was  down  stairs. 
The  proof  docs  not  show  that  the  daughter  was  either  the  servai  t 
or  agent  of  the  defendant  in  the  respects  contended  for  by  the 
appellant's  counsel. 

Nor  is  there  any  evidence  to  prove  that  defendant's  wife  had 
any  knowledge  that  the  dogs  were  fiejce  and  vicious,  further  thim 
what  may  be  inferred  from  what  she  said  to  her  daughter,  after 
finding  that  the  dogs  had  attacked  and  bitten  the  boy.  She  may 
have  very  naturally  asked  her  daughter  why  she  had  not  tied  the 
dogs,  and  given  her  directions  to  tie  them,  without  having  had  any 
previous  knowledge  that  they  would  bite.  But  even  if  she  had  had  such 
knowledge,  her  knowledge  could  not  be  imputed  to  the  defendant. 
In  the  case  of  Oladnian  v.  Johnson,  15  L.  T.  N.  S.  476,  it  was  held 
that  where  a  wife  assisted  her  husband  in  his  milk  business,  and  a 
customer  had  been  bitten  and  had  informed  her  of  the  fact  and  re- 
quested her  to  inform  her  husband,  it  must  be  presumed  that  she 
had  given  the  information  as  requested,  and  that  he  therefore  h:id 
knowledge  that  his  dog  was  accustomed  to  bite.  But  the  case  be- 
fore us  is  very  different  from  that.  Here  we  are  asked  to  presume 
that  the  wife  had  knowledge  of  the  fact,  and  then  further  tj  pr  - 
sume  that  she  had  communicated  such  '^knowledge  to  her  husband  ; 
thus  raising  one  presumption  upon  another.  For  this  no  autliori  l^y 
has  been  or  can  be  furnished. 

But  we  think  the  appellant  is  right  in  his  contention  that  tlio 
defendant  may  be  presumed  to  have  had  a  knowledge  that  his  dogs 
were  fierce  and  dangerous,  from  the  fact  that  he  was  accustomed  to 
keep  them  tied  during  the  day-time.  In  Jones  v.  Perry,  2  Esp. 
482,  Lord  Kenyon  held  that  from  the  fact  that  the  owner  kept 
his  dog  tied  and  did  not  permit  him  to  run  at  large,  it  must  be  pre- 
sumed that  he  had  knowledge  that  the  dog  was  vicious,  unruly  and 
not  safe  to  be  permitted  to  go  abroad.  And  in  Buckley  v.  Leonard, 
4  Denio,  601,  it  was  held  that  the  fact  that  the  owner  usually  in 
the  day-time  kept  his  dog  confined,  and  in  the  night  kert  him  in 
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his  store,  was  eyideaoe  that  he  was  fully  aware  that  the  safety  of  his 
neighbors  would  be  endangered  by  allowing  him  to  be  at  large.  So, 
in  the  case  now  before  us^  we  think  that  the  fact  that  the  appeUee 
kept  his  dogs  tied  during  the  day  and  let  them  loose  at  night, 
furnishes  proof  that  he  knew  it  would  endanger  his  neighbors  to 
pennit  them  to  be  unfastened.  His  statement  that  the  dogs  had 
not  been  chained  at  an  earlier  hour,  on  the  day  the  boy  was  bitten, 
because  he,  the  appellee,  had  remained  in  bed  later  that  day  than 
usual,  is  also  proof  tending  to  show  that  he  knew  that  it  was  unsafe 
to  permit  them  to  be  unchained  at  a  time  when  it  was  likely  that 
persons  would  be  visiting  his  house  ;  and  he  also  knew  that  this 
very  boy  was  in  the  habit  of  coming  to  his  house  about  that  time  of 
the  day  for  the  purpose  of  obtaining  milk.  This  evidence  ought  to 
have  been  left  to  the  jury-as  tending  to  prove  the  temper  and  vicious 
disposition  of  the  dogs,  and  the  knowledge  of  the  appellee  thereof, 
and  it  was  therefore  error  in  the  judge  of  the  Circuit  Court  to  take 
the  case  from  the  jury,  and  the  judgment  appealed  from  will  be  re- 
versed and  a  new  trial  awarded. 

Judgment  reversed,  and  new  trial  ordered. 
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Habquettb,  etc..  Railroad  Gompakt  v.  Ki&kwooh. 

(«Mich.  5t.) 
Carrier  —  sueeesthe — prentrnpUon  m  to  UMlUy. 

Wbeie  ooe  of  a  oontinuous  line  of  carriers  is  sued  for  injury  to  goodfl  en< 
imsied  to  liim  for  carriage,  there  is  no  presamption  that  he  received  them 
in  good  order,  bat  the  fact  mast  be  aflBrmatlTely  proyedby  the  plaintiff.  {See 
note,  p,  457.) 

ACTION  against  a  common  earner  for  injury  to  sroods  carried. 
The  opinion  states  the  facts.    The  plaintiff  had  jadgment 
below. 

W.  P.  Healyy  for  plaintiffs  in  error. 

B.  /.  Mapes,  for  defendants  in  error. 

Campbell,  J.  Defendants  in  error  sued  plaintiffs  in  error  and 
recovered  damages  for  breakage  of  two  marble  soda  fountains  taken 
by  the  railroad  agents  at  Marquette,  and  carried,  one  to  Negaunee 
and  one  to  l8h])cming.     The  fountains  were  packed  in  New  York 
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and  forwarded  by  the  New  York  Central  Bailroad,  and  by  thatoom- 
\)uny,  as  is  claimed,  turned  over  at  Buffalo  to  the  Lake  Superior 
Transit  Company,  which  is  a  connecting  line.  The  Transit  Com- 
pany delivered  the  property  at  Marquette  to  the  plaintiff  in  error, 
with  which  it  had  no  business  arrangements  but  which  was  the  proper 
carrier  from  Marquette  to  the  destination  of  the  articles.  The 
boxes,  which  were  marked  to  be  handled  >vith  care,  were  then  ap- 
parently sound  except  that  a  handle  of  one  consisting  of  a  strip  of 
board  was  injured.  Each  box  when  opened  at  its  destination  was 
found  to  contain  a  fountain  of  which  some  of  the  marble  was 
broken. 

The  testimony  for  plaintiffs  as  well  as  that  for  defendants  in- 
dicates that  there  was  no  appearance  in  either  package  which  would 
indicate  damages  at  any  time  except  the  broken  handle.  There  was 
no  evidence  of  neglect  on  the  part  of  the  railroad  company  and 
there  was  affirmative  evidence  to  the  contrary.  It  was  conceded 
that  the  railroad  company  had  no  means  of  inspecting  the  property. 
Under  these  circumstances  the  Circuit  Court  told  the  jury  that  if 
the  goods  were  delivered  in  New  York  in  good  order  to  the  first 
carrier  they  would  have  a  right  to  infer  that  they  continued  so 
when  received  by  defendants  below,  unless  evidence  was  given 
which  showed  the  contrary. 

[A  minor  consideration  omitted.] 

XJuoM  the  other  question  we  think  that  the  ruling  was  also 
wrong.  The  case  comes  directly  within  the  principle  laid  down  by 
this  court  in  M.  H,  £  0,  R.  R,  v.  Langtoiiy  32  Mich.  251,  where 
if  was  sought  to  hold  these  same  parties  responsible  for  delivering 
hay  in  a  damaged  condition,  by  showing  that  it  was  in  good  con- 
dition when  delivered  to  a  previous  carrier  at  Sheboygan.  In  that 
case  as  in  this  the  court  below  held  that  such  a  showing  shifted  the 
burden  of  proof  upon  the  railroad  company,  and  we  held  that  this 
was  error,  and  that  the  plaintiff  was  bound  to  show  affirmatively 
that  the  hay  was  delivered  in  good  order  at  Marquette  to  the  rail- 
road. 

We  think  this  nile  is  just,  and  are  not  at  all  disposed  to  de- 
part from  it.  A  carrier  has  no  means  in  a  case  like  this  of  open- 
ing packages  and  examining  their  contents.  Unless  there  is  some 
outward  token  which  is  suspicious,  he  may  and  must  take  the  arti- 
cles and  forward  them  on  the  usual  terms.  He  is  bound  in  law  to 
deliver  them  in  the  condition  in  which  he  receives  them.  But  there 
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can  be  no  further  responsibility ;  and  any  rule  of  law  which  would 
make  him  responsible  actually  or  presumptively  for  the  conduct  of 
previous  independent  carriers,  would  be  grossly  unfair,  and  subject 
him  to  losses  against  which  he  could  have  no  protection.  He  has 
nothing  to  do  with  any  of  the  previous  dealings  with  the  pro^rty, 
and  no  means  of  informing  himself  about  them.  We  cannot  see 
how  this  case  is  different  from  what  it  would  have  been  if  the  plaint- 
iffs themselves  had  delivered  the  boxes  to  the  company  at  Marquette. 
In  law  the  Transit  Gompany  acted  merely  as  plaintiffs'  agent  in  turn- 
ing them  over,  and  cannot  be  treated  as  representing  the  Marquette 
Railroad  Gompany  for  any  purpose  without  reversing  the  whole 
order  of  business.     Fitch  v.  Newberry y  1  Doug.  Mich.  1. 

In  view  of  our  previous  decision  we  should  not  feel  justified  in 
going  into  this  question  at  all,  if  it*  did  not  seem  to  be  imagined 
that  if  the  case  of  Laughlin  v.  Railway ,  28  Wis.  204  ;  s.  c,  9  Am. 
Rep.  493,  had  been  fully  called  to  our  attention,  it  might  have 
changed  our  views.  The  other  cases  cited  on  the  argument,  except 
one  from  North  Garolina  following  it,  do  not  have  any  particular 
bearing.  In  that  case  the  court  treating  it  as  a  question  not 
directly  covered  by  previous  precedents,  held  that  it  would  be  more 
convenient  and  less  onerous  to  the  owners  of  goods  to  adopt  such  a 
rule  as  is  contended  for  by  the  plaintiffs  below.  The  only  ground 
discovered  for  it  was  the  presumption  that  things  remain  as  they 
once  have  been  shown  to  exist.  The  cases  cited  as  resting  on  that 
presumption  were  not  at  all  in  point  except  by  some  assumed 
analogy. 

We  certainly  have  the  highest  respect  for  the  decisions  of  the 
court  which  so  decided.  But  we  cannot  convince  ourselves  that 
the  decision  is  well  founded  on  legal  analogies,  or  correct  in  prin- 
ciple. 

The  presumption  that  things  remain  unchanged  applies  in  such 
a  case  as  the  present  just  as  forcibly  backward  as  forward.  It  may 
quite  as  reasonably  be  presumed  that  the  goods  were  delivered  at 
Negaunee  and  Ishpeming  in  the  condition  in  which  they  were  re- 
ceived at  Marquette,  as  that  they  came  to  Marquette  as  they  left 
New  York.  The  goods  were  certainly  damaged  when  they  reached 
their  destination.  To  assume  that  they  were  damaged  after  they 
left  Marquette,  and  not  on  any  of  their  previous  removals,  is  to 
make  a  very  arbitrary  assumption  which  has  no  more  foundation  in 
probability  than  any  other.     If  it  were  worth  while  to  enlarge  on 
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what  is  confessedly  a  presamption  not  resting  on  any  snre  founda- 
tion in  experience,  it  might  yery  well  be  questioned  whether  such  a 
presumption  is  admissible  at  all  as  applied  to  things  the  position  of 
which  does  not  remain  either  iSxed  in  place  or  free  from  disturbance 
by  human  agencies.  But  we  need  not  enlarge  on  this  because  the 
nature  of  the  suit  itself  raises  different  presumptions  which  are  well 
xecognized. 

This  suit  is  based  on  the  negligence  of  the  carrier.  It  can  only 
be  maintained  on  the  theory  that  the  carrier  or  its  servants  did  not 
properly  care  for  or  handle  the  goods.  There  is  no  rule  better  es- 
tablished or  more  righteous  than  the  rule  that  any  one  who  claims 
a  right  to  damages  for  negligence  must  prove  it.  The  presumption 
that  a  party  sued  has  done  no  wrong  must  prevail  till  wrong  is  shown. 
A  carrier's  obligation  to  carry  safely  what  he  received  safely  is  inde- 
pendent of  care  or  negligence.  But  in  the  absence  of  proof  thafc  there 
was  property  delivered  to  him^  or  safely  delivered  to  him,  any  pre- 
sumption that  he  received  it  is  one  which  goes  beyond  and  behind  the 
duty  of  a  carrier  and  enters  into  the  origin  and  making  of  the  con- 
tract. Until  such  property  comes  into  his  hands  there  is  nothing 
for  a  contract  to  act  upon,  and  the  contract  is  not  proved  until  that 
18  proved. 

In  a  somewhat  similar  case,  Muddle  v.  Sirid$y  9  0.  &  P.  380, 
Lord  Dbstmak  told  the  jury  that  if  it  were  left  in  doubt  what  the 
cause  of  damage  was,  the  defendants  were  entitled  to  their  verdict, 
'^  because  you  are  to  see  clearly  that  they  were  guilty  of  negligence 
before  you  can  find  your  verdict  against  them.  If  it  turns  out,  in 
the  consideration  of  the  case,  that  the  injury  may  as  well  be  attrib- 
utable to  the  one  cause  as  the  other,  then  also  the  defendants  will 
not  be  liable  for  negligence. '^ 

In  Oilbart  v.  Dale,  5  Ad.  &  El.  543,  the  same  rule  was  laid  down, 
and  it  was  held  that  there  could  be  no  recovery  without  proof,  and 
that  the  presumption  could  not  be  raised  without  foundation.  And 
in  Midland  Railway  v.  BromUy^  17  0.  B.  372,  the  same  principle 
was  affirmed,  and  it  was  held  that  if  the  evidence  was  as  consistent 
with  the  claim  of  one  side  as  with  that  of  the  other,  the  plaintiff 
must  fail,  because  he  must  make  his  proof  preponderate. 

There  is  no  reason  for  presuming  that  the  Marquette  Railroad 
did  the  mischief,  that  would  not  arise  with  equal  force,  according 
to  the  Wisconsin  decision,  against  either  of  the  previous  carriers, 
had  they  been  sued  instead.     Had  the  first  carrier  been  sued  it 
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would  unqestionablj  have  been  bound  to  show  a  safe  transit^  because 
that  carrier  received  the  articles  in  actual  good  order.  A  presump- 
tion that  has  no  better  foundation,  and  that  applies  U>  one  as  readily 
as  to  another,  ought  not  to  prevail  to  raise  a  farther  presumption 
of  negligence  without  prool 

The  judgment  must  be  reversed  with  costs  and  a  new  trial 
granted. 

The  other  juatices  concurred. 

NoTB  BT  THB  Bbpobteb.—  860  eontro,  Shfiver  ▼.  Sioux  Oity  dt  St.  I\Md  B,  Co,^  A  Minn. 
606 ;  8.  c,  81  Am.  Rep.  868. 

SmUhv.ir.  F.  Clmt.&Cd., 48 Barb. 886, afflrmed 4111.  T.  880.  is  the  earilert  decision 
on  the  pointt  so  fiar  as  we  can  learn.  In  this  case  the  safety  of  the  owner  and  the  access 
to  proof  are  made  the  foundations  of  what  is  conceded  to  be  an  exception  to  the  general 
i«le, that  ^  the  biuden  of  proof  Is  always  npoa  the  partj  who  asserts  the  exiatenoe  of  any 
fact  which  infers  legal  responsibiUty.'* 

The  Laughlin  case,  cited  In  the  principal  case,  was  followed  in  Dixon  v.  Richmond  and 
DanviOe  R.  Oo.^  74  N.  0. 638.  The  oourt  said :  **  If  the  contents  and  condition  are  on- 
Jmown,  liability  may  be  guarded  against  by  a  stipulation,  or  by  an  examination.  It  Is 
Important  that  these  precautions  should  be  observed,  because  by  them  the  shipper  will  be 
able  to  know  and  prove  on  which  line  an  Injary  has  aocmed,  and  only  in  this  way  can  the 
shipper  know  unless  he  aooompany  the  article  all  the  way.  And  It  is  negUgeooe  In  a 
receiving  line  not  to  take  these  precautions.  And  failing  to  take  them  the  receiving  line 
Is  presumed  to  have  receired  the  article  in  good  order.  If  this  were  not  so,  then  shippers 
ipoold  be  at  the  mevoy  of  the  eaiTtors." 

The  pdndpal  case  seems  unsupported  by  authority. 


Tatlob  t.  Lakb  Shore,  bto.,  Bailboad  Oompakt. 

(tf  Mich.  74.) 

NegKgenee  —  custion  of,  for  private  breach  of  municipal  duty. 

Where  a  city  oidinanoe  reqairea  the  dtiienato  keep  their  sidawalka  free  from 
ioe,  no  action  lies  in  favor  of  an  individaal  against  a  dtiaen  for  an  ivixaj  oc- 
casioned by  his  breach  of  that  duty.* 

ACTION  of  damages  for  personal  injury  by  negligence.     The 
opinion  states  the  facts.    The  defendant  had  judgment  below. 

Oriffin  d  Dickinson  and  ffenry  M,   OampbM^  for  plaintiff  in 
error. 

•  8m  Oi^of  ibft^int  T.  mUaU.  oiKa,  18». 
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Ashley  Pond,  lor  defendant  in  error. 

OooLXT,  J.  The  plaintiff  sues  the  railroad  company  to  recoyer 
compensation  for  an  injury  suffered  by  her  in  consequence  of  slip- 
ping and  falling  upon  ice  which  had  formed  on  a  sidewalk  in 
iront  of  premises  occupied  by  defendant  in  the  city  of  Monroe,  and 
which  the  defendant  had  failed  to  remove  as  required  bylaw.  It  is 
not  claimed  that  any  such  action  would  lie  at  the  common  law,  and 
the  right  of  recovery  is  supposed  to  arise  from  certain  State  and 
municipal  legislation. 

The  State  legislation  in  question  is  the  general  act  for  the  incor- 
poration of  cities,  passed  in  1873,  under  which  the  city  of  Monroe 
is  now  organized.  Chapter  23  of  this  act  relates  to  the  side- 
walks. Section  one  gives  the  city  council  control  of  all  sidewalks, 
with  power  to  construct  and  maintain  the  same  and  charge  the  ex- 
pense thereof  upon  the  lots  and  premises  adjacent  to  and  abutting 
upon  such  walks.  Section  2  empowers  the  council  to  require 
the  owners  and  occupants  of  adjacent  lots  to  construct  and  main- 
tain sidewalks,  and  section  3  is  as  follows:  ^^The  council 
fihall  also  have  power  to  cause  and  require  the  owners  and  occu- 
pants of  any  lot  or  premises  to  remove  all  snow  and  ice  from  the 
fiidewalks  in  front  of  or  adjacent  to  such  lot  and  premises,  and 
to  keep  the  same  free  from  obstructions,  encroachments,  incum- 
brances, filth  and  other  nuisances.^' 

Section  4  provides  that  if  any  owner  or  occupant  shall  fail 
to  perform  any  duty  required  by  the  council  in  respect  to  side- 
walks, the  council  may  cause  the  same  to  be  performed,  and  levy  a 
special  assessment  to  meet  the  expense  on  the  lot  or  premises  ad- 
jacent to  and  abutting  on  the  sidewalk. 

Section  5  is  as  follows  :  ''If  any  owner,  occupant  or  person 
in  charge  of  any  lot  or  premises,  shall  neglect  to  repair  any  side- 
walk in  front  of  or  adjacent  to  such  premises,  or  to  remove  any 
snow  or  ice  therefrom,  or  to  keep  the  same  free  from  obstructions 
and  incumbrances,  in  accordance  with  the  requirements  of  the  or- 
dinances and  regulations  of  the  council,  he  shall  be  liable  to  the 
city  for  the  amount  of  all  damages  which  shall  be  recovered 
against  the  city  for  any  accident  or  injury  occurring  by  reason  of 
fluch  neglect. "    General  Laws,  1873,  pp.  244,  325,  326. 

Acting  under  the  authority  conferred  by  this  act,  the  city 
council  adopted  an  ordinance  whereby  it  was  provided  that  the 
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owner  or  occupant  of  any  hoiue  or  building,  or  person  entitled  to 
the  possession  of  any  vacant  lot,  or  person  in  charge  of  any  church 
or  other  public  building,  or  any  street,  alley  or  public  space,  shall 
not  permit  the  sidewalk  and  gutter  adjoining  the  same  to  be  ob- 
structed by  snow,  ice,  filth,  dirt  or  other  incumbrance,  and  where 
ice  is  formed  on  any  sidewalk  and  gutter,  such  owners,  occupants, 
or  persons  having  charge,  or  entitled  to  possession  of  property  ad- 
joining, as  above  provided,  shall  within  twenty-four  hours  after  the 
same  has  formed  remove  the  same,  or  cause  sand,  sawdust  or 
ashes  to  be  strewn  thereon. 

The  defendant,  it  is  alleged,  failed  to  remove  within  twenty- 
four  hours,  as  required  by  this  ordinance,  the  ice  which  had  formed 
on  the  sidewalk  in  front  of  its  premises,  and  the  plaintiff  sustained 
a  severe  injury  by  slipping  and  falling  thereon. 

It  is  said  on  behalf  of  the  plaintifF  that  the  obligation  to  keep 
the  sidewalks  free  from  snow  and  ice  is  imposed  as  a  duty  to  all 
persons  who  may  have  occasion  to  use  the  walks  in  passing  and 
repassing,  and  that  the  neglect  to  do  so,  in  consequence  of  which 
any  one  lawfully  using  the  wfdk  is  injured,  is  a  neglect  of  duty  to 
him,  and  entitles  him  on  well  recognized  principles  to  maintain 
an  action.  Oouch  v.  Sieel,  3  El.  ft  Bl.  402 ;  Aldrich  v.  Hatoard, 
7  R  I.  214. 

To  maintain  this  proposition  it  is  necessary  to  make  it  appear 
that  the  duty  imposed  was  a  duty  to  individuals  rather  than  a 
duty  to  the  whole  public  of  the  city  ;  for  if  it  was  only  a  public  duty 
it  cannot  be  pretended  that  a  private  action  can  be  maintained  for  a 
breach  thereof.  A  breach  of  public  duty  must  be  punished  in  some 
form  of  public  prosecution,  and  not  by  way  of  individual  recovery 
of  damages.  Nevertheless  the  burden  that  individuals  are  required 
to  bear  for  the  public  protection  or  benefit  may  in  part  be  imposed 
for  the  protection  or  benefit  of  some  particular  individual  or  class  of 
individuals  also,  and  then  there  may  be  an  individual  right  of  action 
as  well  as  a  public  prosecution  if  a  breach  of  the  duty  causes  indi- 
vidual injury.     Atkinson  v.  Water  Works  Co.,  L.  R,  6  Exch.  404. 

The  nature  of  the  duty  and  the  benefits  to  be  accomplished 
through  its  performance  must  generally  determine  whether  it  is  a 
duty  to  the  public  in  part  or  exclusively,  or  whether  individuals  may 
claim  that  it  is  a  duty  imposed  wholly  or  in  part  for  their  especial 
benefit.  In  this  case  the  duty  was  to  keep  the  sidewalks  free  from 
obstructions.'    It  will  not  be  claimed  that  this  was  not  a  duty  to 
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the  whole  public  of  the  city,  and  the  disputed  question  is  whether 
it  is  also  a  duty  to  each  indiyidual  making  use  of  the  walks. 

An  obstruction  by  snow  or  ice  may  make  the  use  of  a  walk 
dangerous,  or  may  wholly  preclude  its  use  for  the  purpose  for  which 
walks  are  constructed.  If  the  duty  to  keep  the  walk  free  from  ob- 
structions is  a  duty  to  individual  travelers  desiring  to  use  it,  it  is  aa 
much  broken  when  the  walk  is  wholly  obstructed  as  when  it  is  cap- 
able of  use  but  is  dangerous,  and  an  action  will  as  much  lie  by  one 
who  is  compelled  to  go  around  an  obstruction,  as  by  one  who  slips 
and  falls  in  a  dangerous  place.  Moreover  as  the  lot  owner  is  re- 
quired to  keep  the  walk  free  from  all  nuisances,  an  individual 
traveller  who  can  maintain  the  proposition  that  this  is  a  duty  to 
him  must  be  entitled  to  bring  suit  whenever  the  existence  of  a 
nuisance  diminishes  either  the  comfort  or  the  safety  of  the  use  of 
the  walk  by  him.  This  view  of  the  obligation  of  the  lot  owner 
would  odd  greatly  to  his  common-law  liabilities,  and  it  is  not  easy 
to  draw  the  line  which  should  definitely  limit  and  confine  his  lia- 
bilities. 

But  if  we  look  a  little  further  into  the  statute  under  which  the 
city  is  incorporated,  we  shall  see  that  all  its  provisions  respectin|f 
sidewalks,  so  far  as  they  impose  duties  upon  the  owners  of  adjoin- 
ing or  abutting  lots,  have  one  common  object,  namely  :  to  provide 
suitable  and  safe  passage-ways  for  foot  passengers  by  the  side  of 
the  public  streets,  and  to  keep  these  in  condition  for  safe  use.  The 
expense  of  such  ways  is  imposed  on  the  owners  of  adjacent  lots,  and 
these  owners  must  keep  them  free  from  encroachments.  Will  it  be 
claimed  that  if  the  city  council  shall  require  a  lot  owner  to  con- 
struct a  sidewalk  in  front  of  his  premises,  and  he  shall  fail  to  obey 
the  requirement,  every  person  who  should  come  upon  the  street 
desiring  to  pass  on  foot  where  the  walk  should  be,  and  who  shall 
be  precluded  from  doing  so  by  the  walk  not  being  constructed,  may 
bring  suit  against  the  lot  owner  for  the  neglect  to  build  it  as  a 
neglect  of  duty  to  the  traveller  himself  ?  He  is  damnified  in  that 
case  as  clearly  as  when  he  falls  upon  a  dangerous  walk  and  is  hurt; 
though  the  damage  may  perhaps  be  insignificant. 

But  it  is  clear,  we  think,  that  the  duty  to  build  the  walk  is  only 
a  public  duty,  and  the  duty  to  keep  it  in  condition  for  use  is  also  a 
public  duty.  Exactly  what  force  is  to  be  given  to  the  provision  of 
statute  that  the  lot  owner  shall  be  liable  to  the  city  for  ail  damages 
which  the  city  may  be  compelled  to  pay  for  his  default,  we  need 
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not  consider  in  this  suit  It  is  enough  to  say  here  that  an  action 
grounded  on  that  partiqular  provision  of  the  statute  could  only 
arise  after  the  city  had  been  rendered  liable  in  a  suit  against  it. 

If  the  statute  contemplated  public  duties  only,  the  city  ordinance 
could  not  go  further  and  give  individual  rights  of  action.  But 
neither  we  think  has  it  attempted  to  do  so. 

The  judgment  of  the  Circuit  Court  must  stand  afitened  with 
costs. 

The  other  justices  concurred. 


Palmer  v.  Palmer. 

(46  Mich.  ISO.) 

Marriage  —  diwrce  —  extreme  cnuUy, 

A  wife,  against  her  husband's  objection,  went  to  the  home  of  her  parents  to  be 
confined.  The  busband  at  first  refused  to  go  to  see  ber  after  her  con- 
finement, bat  at  last  went,  and  then  told  ber  that  if  she  did  not  retam  before 
the  next  week'a  newspaper  was  pablished,  he  would  '*  advertise  "  her,  in 
directly  charged  her  with  incest  with  ber  father,  and  intimated  that  the 
child  was  ber  father's  ;  and  the  wife  not  returning,  he  did  "  advertise"  ber 
desertion.  Held^  extreme  and  wanton  cruelty,  warranting  a  divorce.  {See 
note,  p.  468.) 


B 


ILL  for  divorce.    The  opinion  states  the  facts.        The  plaintiff 
had  judgment  below. 


H,  P.  Henderson^  for  complainant. 

J/.   V.  d  R.  A,  Montgomery,  for  defendant. 

GooLEY,  J.  This  is  a  bill  for  divorce  on  the  ground  of  extreme 
cruelty.  The  parties  were  married  in  October,  1874.  In  October, 
1875,  a  child  was  bom  to  them,  and  in  1877  complainant  was 
pregnant  a  second  time,  and  went  to  the  house  of  her  parents  a  few 
miles  away  to  remain  until  after  confinement.  The  husband  seems 
to  have  objected  to  this,  but  nevertheless  went  with  her,  and  then 
returned  to  his  own  residence.  When  the  second  child  was  bom 
she  sent  him  word,  but  he  did  not  come  to  see  her,  and  in  a  few 
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days  she  sent  her  father  over  to  ascertain  why  he  did  not  come. 
The  father  testifies  that  ^'  he  said  we  had  undertaken  to  ran  his 
business^  and  we  might  continue  to  do  so;  he  should  not  ran  after 
her ;  she  might  go  to  the  devil"  This  was  repeated,  and  as  the 
father  was  going  away  he  said  if  his  wife  was  not  back  as  soon  aa 
she  could  come  he  should  commence  legal  proceedings.  When  thia 
was  reported  to  complainant  she  wrote  him  a  reproachful  letter,  and 
he  then  went  to  see  her.  According  to  the  evidence  he  commenced 
the  conversation  by  saying  he  had  just  got  a  letter  from  her  full  of 
lies,  and  he  had  come  to  warn  her  that  if  she  was  not  back  before 
the  next  week's  paper  was  issued  he  should  advertise  her.  He  then 
turned  to  go  away  and  she  called  him  back,  but  this  only  made 
matters  worse,  for  before  he  left,  he  by  indirection  charged  her  with 
incest  with  her  father,  intimated  that  the  child  just  born  was  not  his 
own,  and  said  that  if  it  had  been  it  would  have  been  born  at  home, 
but  now  it  had  been  delivered  where  it  belonged.  At  this  time  the 
wife  was  still  confined  to  the  bed.  He  actuaUy  went  then,  as  he 
had  threatened,  and  advertised  her  in  the  next  issue  of  a  locel  paper 
as  having  deserted  him. 

In  the  evidence  produced  nothing  appears  to  justify  or  excuse 
the  defendant's  conduct,  unless  it  is  to  be  found  in  the  wife's  desire  to 
be  confined  at  her  mother's  notwithstanding  his  wish  that  she  should 
remain  and  be  confined  at  home.  They  were  then  living  with  his 
parents,  and  there  was  nothing  unnatural  or  unreasonable  in  her 
desire  to  be  with  and  have  the  assistance  of  her  own  mother.  Few 
men  under  like  circumstances,  it  is  to  be  hoped,  would  have  made 
objections.  It  put  him  to  httle  or  no  trouble,  and  to  no  cost,  and 
it  did  not  interfere  with  ordinary  household  arrangements.  His 
failure  to  visit  his  wife  immediately  on  receiving  notice  of  her  con- 
finement stands  wholly  unexcused,  and  his  conduct  when  he  did  so 
fully  justifies  us  in  holding  that  it  makes  out  a  case  of  extreme  and 
wanton  craelty,  and  would  entitle  the  complainant  to  a  divorce, 
without  any  aid  from  the  subsequent  insult  in  the  newspaper.  If 
she  was  a  decent  and  self-respecting  woman  — and  there  is  no  evi- 
dence to  the  contrary  —  she  could  not  with  comfort  cohabit  as  wife 
with  the  defendant  afterward.  Brigga  v.  Briggs,  20  Mich.  34. 
The  decree  granting  a  divorce  must  be  aflBrmed. 

An  order  for  temporary  alimony  was  made  before  final  decree, 
and  an  execution  issued  for  its  collection.  This  is  supposed  to  be 
authorized  by  Public  Acts  1877,  p.  32,  but  that  statute  applies  to 


JANUARY  TERM,  1881.  46^ 


Palmer  y.  Palmer. 


pennauent  alimony  only.     The  order,  so  far  as  it  awards  execution, 
will  therefore  be  reyersed.     The  Circuit  Court  reserved  the  question 
of  permanent  alimony,  and  the  custody  of  the  children,  and  the 
record  will  be  remanded  that  they  may  be  dealt  with. 
The  other  justices  concurred. 


NoTB  BT  THB  BxpoBXBL— jDH^  T.  BH009,  SOKIch.  8i,  Is  not  in  point,  for  It  was  a 
of  peratetent  profane  and  indecent  language  on  the  part  of  the  husband  in  presence  of  a 
young  daughter,  coupled  with  acts  of  vlolenoe  and  adultery.  The  court  there  said  that 
such  language  "  partakes  of  cruelty,  e^en  though  it  be  not  of  that  extreme  duuraoter 
which  would  authorise  a  dlToroe."  Bef^nUt  v.  Bennett,  M  id.  48S,  and  Ooodman  ▼.  Good- 
man,  25  id.  417.  dted  by  counsel, were  oases  of  habitual  indulgence  In  obscene  language. 

The  principal  case  thexetore  Is  one  of  a  single  use  in  private  of  foul  language,  and  an 
unfounded  accusation  of  unchasUty,  and  a  public  and  baseless  charge  of  desertion,  with-^ 
out  any  evidence  of  any  previous  cruelty,  or  even  of  disagreement  between  the  parties^ 
nor  of  any  deleterious  effect  upon  the  heslth  of  the  wife,  nor  of  any  probability  or  proa> 
pect  that  the  parties  could  not  live  harmoniously  together  thereafter. 

Whether  a  divorce  may  be  granted  for  a  single  act  of  cruelty  has  been  differently  held. 
Thus  in  HoehaU  v.  HoehaUM  Hd.  73.  s.  c,  34  Am.  Rep.  208,  it  was  held  that  a  single  act 
of  personal  violence  by  husband  to  wife  does  not  constitute  **  cruelty  of  treatment. "  Ta 
the  same  effect,  Barrere  v.  Barrere,  4  Johns.  Ch.  1H7.  But  such  a  cdng^e  act  was  held  in 
Beu^r  V.  Beyer,  SO  Wis.  264 ;  s.  o.,  86  Am.  Rep.  848,  sufficient  to  warrant  a  divorce  if 
accompanied  by  circumstances  indicating  a  probability  of  repetition  of  similar  conduct. 
So  in  Cock  v.  (Jook,  3  Stock 1. 105. 

Harsh,  profane,  and  Indecent  language,  on  a  single  occasion,  even  charging  unchastlty,. 
hue  unaccompanied  by  personal  violence  or  actual  or  implied  threats  of  personal  violence, 
and  not  pn>ducing  bodily  Alness,  has  never  before  to  our  knowledge  been  held  a  sufficient 
basis  for  a  divorce. 

It  has  been  held  that  a  habitual  course  of  such  language,  affecting  the  health,  may- 
warrant  a  divorce.  Poweienn  v.  PoweUon,  28  Cal.  358.  (The  court  here  remarking  upon 
Bice  V.  Rice^  6  Ind.  100«  said:  '*  The  Supreme  Court  of  that  State,  reviewing  an  instruction 
[refused  by  the  court  below]  to  the  effect  that  a  mere  charge  of  adultery  did  not  constitute 
cruelty,  said:  **We  may  remark  of  that  instruction  that  it  seems  to  contemplate  an 
entirely  physical,  sensual  view  of  the  married  relation,**  etc.  This  is  a  mistake.  The 
instruction  was  given  that  a  '*  wanton  and  unfounded  <^rge  of  adultery  •  •  •  may 
itself  constitute  a  cause  of  divorce,*'  and  the  court  said,  this  "seems  to  us  correct,  but  it 
is  not  necessary  that  we  should  so  decide;"  and  the  language  quoted  by  the  California 
court  was  uttered  In  reference  to  habitual  and  persistent  **  silent  neglect.")  So  in  Lewie  v. 
Lewis,  5  Mo.  278,  and  Keily  v.  KeUy,  L.  R.,  8P.  &  D.  81,  where  there  were  repeated  charges 
of  infidelity,  made  in  presence  of  others.  Bray  v.  Bray,  1  Hagg.  Ec.  163,  was  a  case  or 
repeated  changes  of  incest  made  before  and  after  the  birth  of  a  child.  In  SmUh  v.  Smithy 
8  Or.  100,  It  does  not  clearly  appear  whether  the  accusation  had  been  repeated,  but  it  ap- 
pears that  ic  was  made  In  the  presence  of  others, and  we  Infer  that  it  had  been  made  more- 
than  once.  In  Otway  v.  Otway,  2  Fhill.  97,  the  husband  had  been  "In  the  habit  of  follow- 
ing the  wife  "  from  room  to  room, accusing  her  of  infidelity.  This  the  court  held  amounted 
to  menaces. 

In  the  recent  case  of  Kennedy  v.  Kennedy^  73  N.  T.  360,  the  complaint  charged  that  the- 
defendant  had  on  various  occasions  charged  the  plaintiff  with  uni^astity,  had  pointed  a 
pistol  at  her,  had  ordered  her  out  of  the  house,  and  threatened  to  murder  her.  The  ques^ 
tlon  was  whether  alimony  should  be  granted  pendente  lite,  and  the  court  held  that  these 
allegations,  althouirh  not  entirely  unequivocal,  were  not  clearly  InsulBclent  to  constitute  a 
cause  of  action.  On  the  point  in  qnestlon.  Chitbch,  C.  J.,  aaid:  *' Among  many  defin- 
itions  **  (of  **cruel  and  inhuman  treatment ")  **  which  will  be  found  In  the  books,  I  think 
the  following  is  concise  and  comprehensive:  *  There  must  be  actual  violence  committed 
with  danger  to  life,  limb,  or  health,  or  there  must  be  a  reasonable  apprehensdon  of  sucb 
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▼iotence.'  IBish.oaMarr.  &Di7.7n»iiote4.  «  *  If  it  ahaU appear  Uiat  tbe  thraMi 
of  yiolenoe  were  of  such  a  character  as  to  indace  a  reasonable  apprehension  of  bodily  in- 
Joiy,  and  that  the  charges  of  infldelitj  were  mode  in  bad  faith  as  aiudliary  to,  and  in 
aggravation  of,  Use  threatened  violenoe,  1  think  this  plaintiff  maj  be  eotlUed  to  relief  la 
this  action.  If  on  the  other  hand  these  charges  were  made  in  good  faith, and  especially  if 
the  defendant  had  reasonable  grounds  for  believing  them  true,  and  if  the  threats  pro- 
ceeded from  mere  casual  ebullitions  of  passion,  and  were  used  to  emphasise  the  charges 
which  the  defendant  had  reason  to  believe  were  true,  and  without  any  real  intention  to 
inflict  bodily  harm,  and  if  the  plaintiff  had  no  sufficient  reason  for  so  believing,  it  is  clear 
she  would  not  be  eotltied  to  a  divoroa  If  a  husband  has  reason  to  suspect  his  wife  of  iofldt  :• 
ky,  it  is  neither  ouel  nor  inhuman  to  charge  her  with  it,  although  personal  violenoe  is  not 
lustillable."  So  in  Baaiow  v.  BarUno,  8  Abb.  Pr.  (N.  8.)  251),  the  act  of  the  husband  in 
angrily  ezpeUing  his  wife  from  home,  under  suspicion  of  her  unfaithfulness,  was  held  not 
aufflcient  to  justify  a  divorcew    See  also  Davie*  v.  Daoies,  65  Barb,  ISO. 

In  Wheeler  v.  Wheeler,  68  Iowa,  611;  s.  a,  86  Am.  nep.  StO,  there  was  pemonsl  violenoe 
and  verbal  abuse  in  public  The  court  said:  *'No  husband  has  a  right  to  call  his  wife  a 
'  slut '  or  *  whore,'  without  cause  or  provocation.  If  he  does  so  for  a  length  of  time,  in  the 
presence  of  their  children,  who  are  of  age  to  understand  the  meaning  of  such  terms,  and 
also  in  tha  presence  of  their  neighbors  and  othen,  there  can,  it  seems  to  me,  be  but  one 
result,  and  that  would  be  to  grievously  wound  the  feelings  and  utterly  destroy  his  wife*s 
peace  of  mhud  to  such  an  extent  as  to  impair  her  bodily  health.  **  **  A  man  who  persist- 
ently calls  his  wife  a  whore,"  etc. 

In  Famhoun  v.  Famham^Ti  111.  497,  the  court  said :  "Two  distinct  acts  of  physical  vio> 
lence  to  the  person  of  appellee  are  clearly  proved.  It  is  shown  by  testimony  every  wqr 
worthy  of  belief,  outskle  that  of  appellee,  that  appellant  on  two  occasions  struck  his  wife 
in  anger.  This  would  constitute  under  our  statute  technical  cause  for  divorce.  No  great 
phjTsical  injury  was  inflicted  upon  appellee  on  either  occasion.  But  the  Jury  could  very 
properly  consider  the  abusive  language,  which  the  evidence  shows  he  applieil  to  her,  not 
only  in  their  private  room,  but  In  the  presence  of  strangers,  as  characterising  theee  acts 
of  phyftlcai  cruelty,  and  as  giving  to  them  a  poignancy  they  would  not  otherwise  have.  R 
was  proven  he  addressed  her  in  the  coarsest  terms,  language  that  implied  a  want  of 
chastity.  There  is  nothing  that  inflicts  so  deep  and  cm^  a  wound  upon  a  pure  wife  as  a 
false  accusation  of  want  of  chastity,  beside  which  the  physical  injuries  proven  in  this 
case  are  as  nothing.  Tho  law  has  made  the  one  a  cau.<<e  of  divorce,  but  not  the  other.  Tl 
vrould  bo  a  reproach  to  our  laws  if  it  were  not  permissible  for  a  wife  to  abandon  a  hus- 
baiitl  wlio  3houId  continually,  without  just  reason,  reproach  her  with  a  want  of  virtue  and 
fljelity  to  her  marriage  vows.  Happily  the  law  will  not  require  her  to  submit  to  any  such 
degrodntion.  While  such  conduct  vrill  constitute  no  grrounds  for  divorce  under  our 
Bcatutes,  it  nill  justify  her  in  living  separate  and  apart  from  her  husband^  where  such 
cruc  1  accusations  will  add  no  more  to  her  weight  of  sorrow."  The  Illinois  statute  however 
apocifles  * '  repeated  cruelty." 

In  Day  v.  Day,  66  N.  H.  816,  only  two  assaults  were  proved,  and  those  not  of  a  very 
aggravated  nature.  It  was  in  proof  that  the  husband  used  very  violent  language  toward 
the  wife,  cursing  her,  and  applying  indigent  epithets,  and  conducting  himself  so  as  to 
terrify  her  and  the  children, and  make  living  with  him  intolerable.  Heidt  that  these  facta 
famished  evidence  from  which  the  Judge  who  heard  the  cause  was  authorized  to  And  that 
the  charge  of  extreme  cruelty  was  supported. 

In  Black  v  Blacky  80  N.  J.  Eq.  2S1,  the  court  said:  **  Slight  violence  by  a  husband  who 
has  evinced  a  hatred  almost  diabolical  against  his  wife,  in  attempting  to  blast  her  repu'- 
tation,  by  fabricating  a  charge  of  adultery  against  her,  has  been  deemed  sufficient. 
Oraeccn  v.  Oraecen A  Oreen.  Ch.  459  ;  Thnma»  v.  Thomas,  6  C.  E.  Or.  07.  Any  husband 
whose  sense  of  decency  and  Justice  is  so  completely  destroyed  as  to  be  able  deliberately 
to  set  on  foot  a  scheme  to  fasten  upon  his  wife  a  false  charge  of  adultery  Is,  in  my  estim- 
ation .capable  of  doing  any  thing  a  cruel  heart  can  desire  or  a  brutal  mind  invent,  and  any 
woman  whose  life  must  be  spent  in  the  seclusion  of  his  home,  and  whose  person  is  subject 
to  his  power, occupies  a  position  of  such  constant  and  extreme  danger  as  to  hare  a  right 
to  the  protection  of  the  law  whenever  she  demands  It." 

In  Ch^ntdim  v.  Cheatdam,  10  Mo.  996,  it  was  held  that  charges  of  infidelity  are  noC 
*'  indignity  to  the  person." 
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In  Shaw  t.  Shaw^  17  Conn.  189,  the  hoBband  on  Tariom  oocasions  had  called  the  wife 
**  an  old  hypocrite,**  ^  ugly  devil,**  **  old  imp  of  heU,**  *'  wone  than  the  women  at  the  ¥im 
Points,**  and  charged  her  with  having  been  to  New  York  to  hold  illicit  intoroourse.  All 
this  was  held  not  to  amount  to  '*  intolerable  cruelty.**  The  court  said:  '^  They  were  how- 
ever accompanied  by  no  act  or  menace  indicating  violence  to  her  pennn.  Such  language 
If  provoked  cannot  be  Justified;  If  unprovoked,  is  disgraceful;  but  when  we  look  further, 
and  find  that  he  was  Jealous  of  his  wife,  it  is  not  so  much  to  be  wondered  at,  as  we  have 
been  told  by  authority,  that  *  Jealousy  is  the  rage  of  a  man.*  The  unfbrtunate  victim  of  this 
paaaion  is  indeed  to  be  pitied;  but  the  law  furnishes  no  remedy  for  conduct  like  this.  It 
may  be  Intolerable, but  is  not  intulerable  cruelty.*'  **  The  fancies  of  a  jealous  man  are  as 
ungovernable  as  those  of  a  madman.** 

In  Mau  V  May,  82  Penn.  St  906,it  was  held  that  **  a  sfaigle  act  of  indignity,**  as  distin- 
guished from  personal  violence,  **  will  not  be  sufflclent.  There  must  be  such  a  course  of 
conduct  or  continued  treatment  as  renders  the  wife's  condition  intolerable,  and  her  life  a 
burden  to  her.'* 

Mr  Bishop  says  (1  Marr.  ft  Div.,  1 796):  "  A  groundless  and  malicious  charge  by  a  hus- 
band against  hia  wife's  chastity,  or  of  ince8t,though  not  ordinarily  deemed  quite  sufficient 
standing  completely  alone  is,  when  the  foundation  for  its  admission  is  so  Icdd.  i.  e.,  by 
proof  of  acts  tending  to  bodily  harm,  deemed  a  gross  act  of  cruelty,  almost  enough  of 
itjielf .  **  We  bave  looked  at  all  the  cases  cited  by  Mr.  Bishop  to  this  statement,  and  find 
that  none  of  them  warrant  the  holding  in  the  principal  case.  In  every  one  the  language 
Mfon  an  accompaniment  of  violent  acts,  or  was  additional  to  such  acts,  or  was  persistently 
or  frequently  used.  We  must  regard  the  principal  case  as  a  step  in  advance  of  previous 
•dJudlcatloiiB. 


Beecher  v.  Bush. 

(46  Mich.  18B.) 

PairtMrMp  -^  parUdpaHon  in  receipts  of  hotel  oi  rent. 

Where  one  merely  hired  the  use  of  another's  hotel  from  day  to  day,  paying  daily 
a  sameqoal  to  one  third  of  the  gross  receipts  and  gross  earnings,  Ae^d,  no 
partnership. 

ACTION  for  goods  sold.     The  opinion  shows  the  faots.     The 
plaintiff  had  judgment  below. 

Henry  M,  Cheever,  John  Atkinson  and  Jos,  P.  Wkittemore,  for 
plaintiff  in  error. 

William  V.  Jackson  and  0,  L  Walker,  for  defendants  in  error. 

CooLET,  J.  The  purpose  of  the  action  in  the  court  below  was  to 
charge  Beecher  as  partner  with  Williams  for  a  bill  of  supplies  pur- 
chased for  the  Biddlc  House  in  Detroit.  The  facts  are  all  found 
by  special  verdict,  and  are  few  and  simple.  Beecher  was  owner  of 
the  Biddle  House,  and  Williams  proposed  in  writing  to  '^  hire  the 
Vol.  XL—  69 
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use"  of  it  from  day  to  day,  and  open  and  keep  it  as  a  hotel 
Beecher  accepted  his  proposals  and  Williams  went  into  the  honse 
and  began  basiness,  and  in  the  course  of  the  business  made  this 
purchase.     The  proposals  are  set  out  in  full  in  the  special  verdict 

The  question  is  whether  by  accepting  the  proposals  Beecher  made 
himself  a  partner  with  Williams  in  the  hotel  business  ;  and  this  is 
to  be  determined  on  the  face  of  the  writing  itself.  It  is  conceded 
that  Beecher  was  never  held  out  to  the  public  as  a  partner,  and  that 
the  bill  of  supplies  was  purchased  on  the  sole  credit  of  Williams 
and  charged  to  him  on  the  books  of  the  plaintiffs  below.  The  case 
therefore  is  in  no  way  embarrassed  by  any  questions  of  estoppel, 
for  Beecher  has  done  nothing  and  suffered  nothing  to  be  done  which 
can  preclude  him  from  standing  upon  his  exact  legal  rights  as  the 
contract  fixed  them. 

Nor  do  Ave  understand  it  to  be  claimed  that  the  parties  intended 
to  form  a  partnership  in  the  hotel  business,  or  that  they  supposed 
they  had  done  so,  or  that  either  has  ever  claimed  as  against  the 
other  the  rights  of  a  partner.  It  is  perfectly  clear  that  many  things 
which  ai*e  commonly  incident  to  a  partnership,  these  parties  meant 
should  be  wholly  excluded  from  their  arrangement.  Some  of  these 
were  of  primary  importance.  It  is  plain,  for  example,  that  Beecher 
did  not  understand  that  his  credit  was  to  be  in  any  way  involved  in 
the  business,  or  that  he  was  to  have  any  interest  in  the  supplies  that 
should  be  bought,  or  any  privilege  to  decide  upon  them,  or  any 
legal  control  whatever  until  proceeds  were  to  be  divided,  or  any 
liability  to  losses  if  losses  Avere  suffered.  These  are  among  the 
most  common  incidents  to  a  partnership ;  and  while  some  of  them, 
and  possibly  all  of  them,  may  not  be  necessary  incidents,  yet  the 
absence  of  all  is  very  conclusive  that  the  parties  had  no  purpose 
whatever  to  fonn  a  partnership,  or  to  give  to  each  other  the  rights 
and  powers,  and  subject  each  other  to  the  obligations  of  partners. 
In  general  this  should  be  conclusive.  If  parties  intend  no  partner- 
ship the  courts  should  give  effect  to  their  intent,  unless  somebody 
has  been  deceived  by  their  acting  or  assuming  to  act  as  partners  ; 
and  any  such  case  must  stand  upon  its  peculiar  facts,  and  upon 
special  equities. 

It  IS  nevertheless  possible  for  x>arties  to  intend  no  jiartnership 
and  yet  to  form  one.  If  they  agree  upon  an  arrangement  which  is 
a  partnership  in  fact,  it  is  of  no  importance  that  they  call  it  some- 
thing else,  or  that  they  even  expressly  declare  that  they  are  not  to 
be  partners.  The  law  must  declare  what  is  the  legal  import  of  their 
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agreements^  and  names  go  for  nothing  when  the  substance  of  the 
arrangement  show  them  to  be  inapplicable.  But  every  doubt- 
ful case  must  be  solved  in  favor  of  their  intent ;  otherwise  we  should 
*'  carry  the  doctrine  of  constructive  partnership  so  far  as  to  render 
it  a  trap  to  the  unwaryi"  Kent,  C.  J.,  in  Post  v.  Kimberltfy  9 
Johns.  470,  504. 

We  have  then  a  case  in  which  the  party  whom  it  is  sought  to  charge 
has  not  held  himself  out,  or  suffered  himself  to  be  held  out,  as  a  part- 
ner, either  to  the  public  at  large  or  to  the  plaintiff,  and  has  not  in- 
tended to  form  that  relation.  He  is  not  therefore  a  partner  by 
estoppel  nor  by  intent ;  and  if  he  is  one  at  all,  it  must  be  by  con- 
struction of  law. 

What  then  are  the  indicia  of  partnership  in  this  case  ;  the  marks 
which  force  that  construction  upon  the  court  irrespective  of  the  in- 
tent of  the  parties  ;  that  in  fact  control  their  intent,  and  give  to  the 
parties  bringing  suit  rights  Avhich  they  were  not  aware  of  when  they 
sold  the  supplies  ? 

In  the  elaborate  and  able  brief  which  has  been  presented  in  be- 
half of  the  defendants  in  error  it  is  conceded,  that  the  fact  that 
Beecher  was  to  receive  each  day  a  sum  "  equal  to  one-third  of  the 
gross  receipts  and  gross  earnings  "  for  tlie  day,  would  not  necessarily 
make  him  a  partner.  What  is  claimed  is  that  the  fact  is  **  cogent 
evidence "  that  Beecher  wjxs  to  participate  in  tlie  results  of  the 
business  in  a  manner  that  indicated  he  was  a  i)rincipal  in  it,  and 
was  not  receiving  compensation  for  tlie  use  of  property  merely. 
The  view  of  the  law  hcvQ  suggested  is  undoubtedly  correct.  There 
may  be  a  participation  in  the  gross  returns  that  would  make  the 
receiver  a  partner,  and  there  may  be  one  that  would  not.  The 
question  is  in  what  capacity  is  participation  had.  Gross  returns  are 
not  profits  and  may  be  large  wlien  there  are  no  profits,  but  it  cannot 
be  predicated  of  cither  gross  returns  or  profits  that  the  right  to 
participate  is  conclusive  evidence  of  partnership.  This  is  settled 
law  both  in  England  aud  in  this  countiy  at  this  time,  as  is  fully 
shown  by  the  authorities  cited  for  the  defendants  in  error.  It  was 
recognized  in  Hinmaa  v.  Littelly  23  Mich.  484  ;  and  in  New  York, 
where  the  doctrine  that  participation  in  profits  proves  partnership 
has  been  adhered  to  most  closely,  it  is  admitted  there  arc  exceptions. 
Eager  v.  Crawford,  70  N.  Y.  97. 

But  we  quite  agree  with  counsel  for  defendants  in  error  that  no 
case  ought  to  turn  upon  the  unimportant  and  mere  verbal  distinc- 
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tion  between  the  statement  in  the  papers  that  Beecher  was  to  have 
a  snm  ^^  equal  to  **  one-third  of  the  gross  receipts  and  gross  eamiDgB, 
and  a  statement  that  he  was  to  have  one-third  of  these  receipts  and 
earnings.  It  is  perfectly  manifest  it  was  intended  he  should  have 
one-third  of  them  ;  that  they  shonld  be  apportioned  to  him 
regularly  and  daily,  and  not  that  Williams  was  to  appropriate  the 
whole  and  pay  a  sum  ^'  equal  to  ^  Beecher^s  proportion  when  it 
should  be  convenient.  We  can  conceive  of  cases  where  the  differ- 
ence in  phraseology  might  be  important,  because  it  might  give  some 
insight  into  the  real  intent  and  purpose  of  the  parties,  and  throw 
light  upon  the  question  whether  that  which  was  to  be  received 
was"  to  be  received  as  partner  or  only  by  way  of  compensation  for 
something  supplied  to  the  other,  but  the  intent  in  this  case  is  too 
manifest  to  be  put  aside  by  any  mere  ingenuity  in  the  use  of  words. 
Lo^mis  V.  Marnhnll,  1%  Conn.  69,  79  (30  Am.  Dec.  696). 

In  Cozy.  BirkmoH,  8  H.  L.  Cas.  268,  306,  Lord  Cranworth, 
stated  very  clearly  his  views  of  what  should  be  the  test  of  partner- 
ship. "  It  is  often  said,"  he  says,  *'  that  the  test,  or  one  of  the 
tests  whether  ft  jierson  not  ostensibly  a  partner  is  nevertheless  in 
contemplation  of  law  a  partner,  is  whether  he  is  entitled  to  partici- 
pate in  the  profits.  This,  no  doubt,  is  in  general  a  sufficiently  accu- 
rate test ;  for  a  right  to  participate  in  profits  affords  cogent,  often 
conclusive,  evidence  that  the  trade  in  which  the  profits  have  been 
m<ade  was  carried  on  in  part  for  or  on  behalf  of  the  person  setting 
up  such  a  claim.  But  the  real  ground  of  the  liability  is  that  the 
trade  had  been  carried  on  by  persons  acting  on  his  behalf.  When 
that  is  the  case,  he  is  liable  on  the  trade  obligations,  and  entitled 
to  its  profits,  or  to  a  share  of  them.  It  is  not  strictly  correct  to 
say  that  his  right  to  share  in  the  profits  makes  him  liable  to  the 
debts  of  the  trade.  The  correct  mode  of  stating  the  proposition 
is  to  say  that  the  same  thing  which  entitles  him  to  the  one  makes 
him  liable  to  the  other,  namely,  the  fact  that  the  trade  has  been 
carried  on  in  his  behalf,  i.  f.,  that  he  stood  in  the  relation  of  princi- 
pal toward  the  persons  acting  ostensibly  as  the  traders,  by  whom 
the  liabilities  have  been  incurred,  and  under  whose  management  the 
profits  have  been  made."  There  is  something  understandable  by 
the  common  mind  in  this  test ;  there  is  nothing  artificial  or  arbitrary 
about  it ;  it  falls  in  with  reason,  and  enables  every  man  to  know 
when  he  makes  his  business  arrangements  whether  he  runs  the  risk 
of  extraordinary  liabilities  contracted  without  his  consent  or  approval 
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It  is  said^  and  we  believe  justly,  in  Bulien  v.  Sharps  L.  E.,  1 G. 
P.  86,  that  the  decision  in  Cox  v.  Hichnan  brought  back  the  lair  of 
England  to  what  it  should  be,  and  Mr.  Baron  B&ajiwell,  reiernuo^ 
to  what  was  declared  to  be  law  in  WatLgh  v.  Carver,  2  HL  Bl. 
235,  expressed  the  hope  ^^thattliis  notion  is  orverrakd,''  adding 
that  it  is  '^  one  which  I  belieye  has  caused  more  injustice  and  mis- 
chief that  any  bad  law  in  our  books.''  P.  128.  It  is  certainly 
overruled  very  conclusively  in  Great  Britain.  Kil^iqw  v.  JukeSy  3 
B.  &  S.  847  ;  Shaw  v.  OauU,  10  Irish  C.  L.  R.  357  ;  HfOoie  v.  Ham- 
mondy  L.  R.,  7  Exch.  218  ;  Ex  parte  DeTkasse,  7  Ch.  Div.  511.  And 
though  in  New  York,  the  courts,  hampered  somewhat  by  eai-ly  cases, 
have  not  felt  themselves  at  liberty  to  adopt  and  follow  the  decision 
in  Gox  V.  Hickman  to  the  full  extent,  it  would  be  easy  to  show  that 
the  Americaji  authorities  in  tiie  nuiin  are  in  harmony  -with  it.  In- 
deed that  is  very  well  shown  in  Eastvian  v.  Clark,  53  N.  H.  276  ; 
s.  c,  16  Am.  Rep.  192,  where  the  authorities  are  collated.  It  must 
be  admitted  however  that  the  attempts  at  an  application  of  the 
test  to  the  complicated  facts  of  particular  cases  have  not  been  pro- 
ductive of  harmonious  results.  A  few  cases  may  be  mentioned 
which  in  their  facts  have  a  resemblance,  more  or  less  sti'ong,  to  the 
one  before  us. 

ChampionY.  Bosiwick,  18  Wend.  175  (31  Am.  Dec.  376),  was  a  case 
where  parties,  who  were  severally  owners  of  horses  and  sti^s  on  dif- 
ferent parts  of  one  stage  line,  made  an  arrangement  that  tlie  fares  re- 
ceived by  both  should  be  divided  between  them  in  proportions  agreed 
upon.  This  was  held  to  constitute  them  partners,  so  tliat  a  third  per- 
son injured  by  the  carelessness  of  a  driver  employed  by  one  might 
bring  suit  for  the  negligence  of  all.  But  in  the  somewhat  similar  case 
of  Eastman  v.  Clark,  53  N.  H.  276;  s.  c,  16  Am.  Rep.  192,  the  con- 
elusion  of  partnership  or  no  partnership,  it  was  said,  must  be  drawn 
as  one  of  fact.  "The  real  and  ultimate  question,''  cays  Smith,  .L 
(p.  289),  *'  in  all  cases  like  the  present  is  one  of  agency.  Did  the 
person  sought  to  be  charged  stand  in  the  relation  of  principal  to 
the  person  contracting  the  debt  ?  Participation  in  the  profits  is 
not  decisive  of  that  question,  '  except  so  far  as  it  is  evidence  of  the 
relation  of  principal  and  agent  between  the  persons  taking  the 
profits,  and  those  actually  carrying  on  the  business.'  Whether 
aach  relation  existed  is  a  question  of  fact.  ♦  *  ♦  There  is  no 
sound  foundation  for  an  arbitrary  rule  of  law  requiring  courts  or 
juries  to  regard  participation  in  the  profits  as  a  decisive  test  which 
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will  in  all  instances  necessitate  the  conclusion  tliat  the  participator 
is  liable  for  the  debts." 

In  Farmer^  Ins,  Co.  v.  Ross,  29  Ohio  St.  429,  it  appeared  that 
by  arrangement  one  i)arty  furnished  the  ground  and  the  material 
for  making  brick,  and  also  the  fuel,  and  another  was  at  the  expense 
of  burning  the  brick.  The  brick  were  then  to  be  divided,  the 
fonner  receiving  ono-fourth,  and  the  latter  three-fourths,  and  the 
latter  was  also  to  pay  the  former  ten  dollars  on  each  one  hundred 
thousand  bricks.  This  was  held  to  create  a  partnership,  and 
Musier  v.  Trumpbour,  5  Wend.  274,  and  Everid  v.  CJiapman,  6 
Conn.  347,  were  relied  upon  as  authority. 

The  New  York  cases  might  support  this  decision,  but  the  case  of 
Loomis  V.  Marsliall,  12  Conn.  69,  can  hardly  be  considered  in 
accord  with  it.  The  facts  were  these:  B.  had  a  cloth  factory.  A. 
agreed  with  him  to  furnish  a  full  supply  of  wool  for  two  years,  B. 
to  devote  the  factory  for  two  years  exclusively  to  manufacturing, 
and  the  net  proceeds,  after  deducting  the  incidental  expenses  and 
costs  of  sale,  were  to  be  divided  in  the  proportion  of  56  per 
centum  to  A.,  and  45  per  centum  to  B.,  and  the  cost  of  manufac- 
ture was  to  be  shared  in  like  proportion.  This  was  held  no  part- 
nei-ship.  Says  Huntington,  J. :  "  This  community  of  prefit  is 
the  test  to  determine  whether  the  contract  be  one  of  partnership; 
and  to  constitute  it  a  partner  must  not  only  share  in  the  profits, 
but  share  in  them  as  a  principal;  for  the  rule  is  now  well  estab- 
lished that  a  party  who  stipulates  to  receive  a  sum  of  money  in 
proportion  to  a  given  quantum  of  the  profits,  as  a  reward  for  his 
labor,  is  not  chargeable  as  a  partner."  And  of  the  share  set  off 
to  B.  ho  says,  it  **  is  not  expressed  in  terms  to  be  for  such  compen- 
sation; but  this  is  its  legal  meaning."  pp.  77,  79.  Moore  v.  Smith, 
19  Ala.  774;  Bowman  v.  Bailey,  10  Vt.  170,  and  Price  v.  Alexan- 
der, 2  Greene  (Iowa),  427,  may  be  referred  to  for  similar  views. 

One  of  Chief  Justice  Gibson's  short,  but  very  lucid,  opinions  is 
in  ]K)int  here.  Between  Bronson,  a  manufacturer,  and  Dunham, 
a  country  merchant,  there  was  an  agreement  that  the  former  should 
furnish  wooden  handles  made  to  order  to  the  latter,  at  a  tariff  of 
prices  to  be  paid  out  of  the  store,  on  the  proceeds  of  the  handles  ; 
Bronson  finding  the  labor  and  stuff,  and  receiving  a  further  com- 
pensation for  skill,  and  the  rent  of  the  store-house,  in  the  form  of 
a  commission  of  fifty  per  centum  on  the  net  profits  of  the  whole. 
It  was  sought  to  charge  Dunham  as  a  partner  with  Bronson  for  the 
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price  of  raw  material  tlie  latter  had  bought.  Upon  these  facts  it  is 
said:  ''Now  it  has  been  so  often  and  so  invariably  ruled  in  Eng- 
land and  America  that  a  commission  on  profits  is  not  such  an 
interest  in  the  concern  as  constitutes  partnership  that  the  point  is 
at  rest.  What  staggers  the  mind  in  this  instance  is  the  apparent 
shallowness  of  the  distinction,  when  it  is  considered  that  a  com- 
mission of  fifty  per  cent  is  no  more  nor  less  than  an  equal  division 
of  the  promts;  but  it  must  not  be  forgotten  that  the  distinction  is 
an  arbitrary  one,  resting  on  authority,  not  principle  ;  and  that 
whatever  be  the  proportion,  the  relation  produced  by  a  compensa- 
tion in  the  form  of  u  commission  is  in  every  instance  the  same. 
But  by  the  terms  of  the  contract  Bronson,  and  not  Dunham,  was 
to  procure  and  jmy  for  the  stuff;  and  they  were  not  to  be  partners 
in  that  part  of  the  business.  This  provision,  I  admit,  would  be 
inoperative  against  strangers,  if  the  pai^ties  had  held  themselves 
out  to  the  public  as  partners,  both  in  buying  and  seUing;  but 
assuming  for  the  moment  that  there  was  indeed  a  partnership  in 
the  handles  when  furnished,  and  in  the  store  when  stocked  with 
goods,  yet  it  is  to  be  borne  in  mind  that  the  handles,  as  well  as  the 
store  goods,  were  to  be  put  into  the  concern  as  separate  contribu- 
tions to  the  joint-stock;  and  that  as  the  stuff  for  the  handles  was 
to  be  procured  by  Bronson  it  was  consequently  to  be  paid  for  by 
him  just  as  the  store  goods  were  to  be  procured  and  paid  for  by 
Dunham,  having  been  purchased  on  separate  account.  There  may 
be  a  partnership  for  selling  and  not  for  buying;  or  for  buying  and 
not  for  selling;  or  for  both  buying  and  selling,  which  is  the  most 
usual,  as  if  several  put  separate  quantities  of  wheat  into  a  com- 
mon stock  to  be  ground  into  flour,  and  sold  on  joint  account;  or 
agree  to  buy  jointly,  and  divide  the  article  when  bought;  or  agree 
to  buy  and  sell  on  joint  account.  In  the  first  case  each  would  be 
liable  for  his  own  purchases  only;  but  in  the  second  and  third 
cases  each  would  be  liable  for  the  whole.  Now  if  there  were  any 
partnership  in  this  instance  it  would  be  of  the  first  class  ;  and  in 
any  view  of  the  case  the  defendant  would  not  be  liable."  Dunhavi 
v.  Rogers,  1  Penn  St.  255,  262. 

Not  dissimilar  to  this  is  the  case  of  Denny  v.  Cdboty  6  Mete.  82, 
which  was  also  a  case  in  which  one  party  supplied  the  raw  material, 
and  another  manufactured  it,  and  was  to  receive  one-third  part  of 
the  net  profits.  This  proportion,  it  was  found,  was  to  be  received 
by  the  manufacturer  only  as  a  compensation  for  his  labor  and  ser- 
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vices;  and  it  was  held  perfectly  competent  to  provide  for  making 
compensation  by  such  a  standard  without  constituting  a  partner- 
ship. Perrine  v.  ffankinson,  11  N.  J.  181,  is  relied  upon  aa 
autliority  among  other  cases.  The  same  doctrine  was  reiterated  in 
Ilohnes  v.  Old  Colony  R.  R.  Co.y  5  Gray,  58;  Bradley  t.  While,  10 
Mete.  303;  and  by  Day,  J.,  in  a  careful  opinion  in  Harvey  y.  CltildSy 
23  Ohio  St.  319;  s.  c,  22  Am.  Rep.  387,  alrojuly  referred  to. 

It  id  needless  to  cite  other  cases.  They  cannot  all  be  ceconciled, 
but  enough  are  cited  to  show  that  in  so  far  as  the  notion  ever  took 
hold  of  the  judicial  mind,  that  the  question  of  partnership  or  no 
partnership  was  to  be  settled  by  arbitrary  tests,  it  was  erroneous  and 
mischievous,  and  the  proper  corrective  lias  been  applied.  Except 
when  one  allows  the  public  or  individual  dealera  to  be  deceived  by 
the  appearances  of  partnership  when  none  exists,  ho  is  never  to  be 
charged  as  a  partner  unless  by  contract  and  with  intent  he  has 
formed  a  relation  in  which  the  elements  of  partnership  are  to  be 
found.  And  what  are  these  ?  At  the  very  least  the  following  : 
Community  of  interest  in  some  la\vful  commerce  or  business,  for 
the  conduct  of  which  the  parties  arc  mutually  principals  of  and 
agents  for  each  other,  with  general  powers  within  the  scoi^e  of  the 
business,  which  powers  however  by  agreement  between  the  parties 
themselves  may  be  restricted  at  option  to  the  extent  even  of 
making  one  the  sole  agent  of  the  others,  and  of  the  business. 

In  this  case  we  have  the  lawful  commerce  or  business,  namely, 
the  keeping  of  the  hotel.  We  have  also  in  some  sense  a  commu- 
nity of  interest  in  the  proceeds  of  the  business,  though  these  are 
so  divided  that  all  the  profits  and  all  the  losses  are  to  be  received 
and  borne  by  one  only.  But  where  in  the  mutual  arrangement 
does  it  appear  that  either  of  the  parties  clothed  the  other  with  an 
agency  to  act  on  his  behalf  in  this  business  ?  We  speak  now  of 
intent  merely,  and  not  of  any  arbitrary  implication  of  intent  which 
the  law,  according  to  some  authorities,  may  raise  irresi^ective  of 
and  perhaps  contrary  to  the  intent.  Could  Beecher  buy  for  the 
business  a  dollar's  worth  of  provisions  ?  Could  he  hire  a  porter  or 
a  waiter  ?  Could  he  discharge  one  ?  Could  he  say  the  house  shall 
be  kept  for  fastidious  guests  exclusively,  and  charges  made  in  pro- 
portion to  what  they  demand,  or  on  the  other  hand,  that  the  tables 
shall  be  plain  and  cheap,  so  as  to  attract  a  greater  number?  Could 
he  persist  in  lighting  with  gas  if  Williams  chose  something  differ- 
ent, or  reject  oil  if  Williams  saw  fit  to  use  it  ?    Was  a  servant  in 
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the  house  at  his  beck  or  disposal^  or  could  he  turn  off  a  guest 
that  Williams  saw  fit  to  receive,  or  receive  one  that  Williams  re- 
jected as  unfit  ?  In  short  what  one  act  might  he  do  or  authority 
exercise,  which  properly  pertains  to  the  business  of  keeping  hotel, 
except  merely  the  aupervision  of  accounts,  and  this  for  the  pur- 
pose  of  accounting  only  ?  And  how  could  he  be  principal  in  a 
business  over  which  he  had  absolutely  no  control  ?  Nor  must  we 
forget  that  this  is  not  a  case  in  which  powers  which  might 
otherwise  be  supposed  to  exist  are  taken  away  or  excluded  by 
express  stipulation;  but  they  are  powers  which  it  is  plain  from 
their  contract  the  parties  did  not  suppose  would  exist,  and  there- 
fore have  not  deemed  it  necessary  to  exclude. 

On  the  other  hand  what  single  act  are  we  warranted  in  inferring 
the  parties  understood  Williams  was  to  do  for  and  as  agent  of 
Beecher  ?  Not  to  furnish  supplies,  surely,  for  these  it  was  expressly 
agreed  should  be  furnished  by  Williams  and  paid  for  daily.  Not 
to  contract  debts  for  water  and  gas  bills  and  other  running  expenses, 
for  by  the  agreement  there  were  to  be  no  such  debts.  Nor  was  thia 
an  agreement  merely  that  expenses  incurred  for  both  were  to  be 
met  without  the  use  of  credit,  but  it  was  expressly  provided  that 
they  were  to  be  the  expenses  of  one  party  only,  and  to  be  met  by 
him  from  his  own  means.  There  was  to  be  no  employment  of 
credit,  but  it  was  the  credit  of  Williams  alone  that  was  in  the  minda 
of  the  parties. 

It  is  difficult  to  understand  how  the  element  of  agency  could  be 
more  perfectly  eliminated  from  their  arrangements  than  it  actually 
was.  Beecher  furnished  the  use  of  the  hotel  and  a  clerk  to  super- 
vise the  accounts,  and  received  for  so  doing  one-third  the  gross  re- 
turns. It  was  not  understood  that  he  was  to  intermeddle  in  any 
way  with  the  conduct  of  the  business  so  long  as  Williams  adhered 
to  the  terms  of  his  contract.  If  the  business  was  managed  badly 
Beecher  might  be  a  loser,  but  how  could  he  help  himself  ?  He  had 
reserved  no  right  to  correct  the  mistakes  of  Williams,  supply  his 
deficiencies  or  overrule  his  judgments.  He  did  indeed  agree  to 
take  and  account  for  whatever  furniture  should  be  brought  into  the 
house  by  Williams,  but  the  bringing  any  in  was  voluntary,  and  so 
far  was  Beecher  from  undertaking  to  pay  to  the  sellers  the  purchase 
price,  that  on  the  contrary  the  value  was  to  be  offset  against  the 
deterioration  of  that  which  Beecher  supplied,  and  it  was  quite 
possible  that  as  between  himself  and  Williams,   there  might  be 
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nothing  to  pay.  And  while  Williams  was  not  compellable  to  pat 
any  in^  Beecher  on  the  other  hand  had  no  authority  to  put  any  in 
at  the  cost  of  Williams. 

It  is  plain  therefore  that  if  there  is  any  agency  in  this  case  for 
Beecher  to  act  for  Williams,  or  Williams  to  act  for  Beecher,  it  is  an 
agency  implied  by  law,  not  only  without  having  expressed  a  purpose 
that  an  agency  shall  exist,  but  in  spite  of  their  plain  intent  that 
none  shall  exist.  If  therefore  we  shall  say  that  agency  of  each  to 
4ict  for  the  other,  or  agency  of  one  to  act  for  both  in  the  common 
business,  is  to  be  the  test  of  partnership,  or  to  be  one  of  the  tests, 
but  that  the  law  may  imply  the  agency  irrespective  of  the  intent, 
and  then  imply  the  partnership  from  the  agency,  we  see  at  once  that 
the  test  disappears  from  all  our  calculations.  To  imply  something,  in 
order  that  that  something  may  be  the  foundation  whereupon  to  erect 
An  implication  of  something  else,  is  a  mere  absurdity.  The  test  of 
partnership  miist  be  found  in  the  iutent  of  the  parties  themselves. 
They  may  say  they  intend  none  when  their  contract  plainly  shows 
the  contrary,  and  in  that  case  the  intent  shall  control  the  contra- 
dictory assertion  ;  but  here  the  intent  is  plain. 

We  have  not  overlooked  any  one  of  the  circumstances  which  on 
the  argument  were  pointed  out  as  peculiar  to  this  case.  None  of 
them  is  inconsistent  with  the  intent  that  Beecher  was  to  be  paid  for 
the  use  of  his  building  and  furniture  merely.  He  retained  posses- 
sion ;  but  a  reason  for  this  appears  in  the  power  lie  reserved  to  ter- 
minate the  arrangement  whenever  the  contract  was  broken  by 
Williams.  Being  in  possession  he  might  suppose  he  could  eject 
Williams  without  suit.  He  might  also  think  it  important  to  the 
reputation  of  the  hotel  that  no  landlord  should  be  in  debt  for  sup- 
plies or  for  servants'  wages,  and  for  that  reason  require  cash  pay- 
ments. It  is  easy  to  see  that  as  lessor  he  might  have  had  an  interest 
in  all  the  stipulations  to  which  Williams'  assent  was  required. 

There  is  another  view  of  this  case  that  seems  to  use  conclusive. 
It  is  urged  on  behalf  of  defendants  in  error  that  Beecher  was  a 
dormant  partner.  Now  a  dormant  partner  is  a  secret  partner ;  one 
who  becomes  such  by  a  secret  arrangement,  while  his  associate  is 
held  out  to  the  world  as  sole  proprietor  and  manager  of  the  business. 
Was  this  the  case  here  ?  Nothing  in  the  record  indicates  it 
Beecher  was  in  possession  of  the  hotel,  and  we  must  suppose  had  his 
clerk  there.  These  were  facts  open  and  patent  to  the  whole  world 
that  had  occasion  to  go  there  or  deal  with  Williams.  They  naturally 
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saggested  the  inquiry  what  was  the  arrangement  between  the 
parties^  and  there  is  nothing  in  the  case  to  indicate  that  plaintiff  in 
error  would  not  have  learned  all  the  details  of  the  arrangement  had 
they  made  the  necessary  inquiries.  There  is  no  indication  anywhere 
of  intended  secrecy.  If  therefore  there  was  any  partnership  at  all, 
it  existed  because  the  contract  and  the  open  and  public  conduct  of 
business  under  it  created  one^  and  the  right  of  the  defendants  in 
error  to  recover  must  depend  upon  whether  they  had  a  right,  with 
tho  contract  before  them,  to  understand  that  they  were  furnishing 
supplies  on  the  credit  of  Beecher  ?  Would  they  have  had  this  right  ? 
If  so,  no  interference  of  Beecher,  and  no  notice  to  them  not  to  sell 
to  Williams  relying  on  Beecher's  credit,  would  have  been  of  the  least 
,Hvail.  If  he  had  said  to  them,  ^'  Gentlemen,  by  our  contract  Mr. 
Williams  furnishes  all  the  supplies ;  I  do  not  and  cannot  control  in 
respect  to  quality,  quantity  or  cost ;  he  alone,  by  our  under- 
standing, is  to  pay  for  them,  and  I  forbid  you  to  sell  on  my  credit ;" 
it  would  all  have  been  useless.  On  their  view  of  the  case  he 
was  bound  by  an  iron  rule  of  the  law,  from  which  it  would  have 
been  impossible  to  rescue  his  credit  until  the  arrangement  with 
Williams  should  in  some  manner  be  terminated.  And  this  would 
have  been  the  case  also  even  if  the  arrangement  with  Williams  had 
been  a  secret  one,  and  Beecher  had  attempted  to  protect  himself  by 
disclosing  its  terms.  This  is  as  much  as  to  say  that  parties  are  not 
at  liberty  to  contract  as  they  please,  even  when  they  propose  nothing 
wrong  and  do  nothing  unfair  to  any  one.  But  we  cannot  bring  our 
minds  to  this  result. 

Our  conclusion  is  that  Beecher  and  Williapis,  having  never  in- 
tended to  constitute  a  partnership,  are  not  as  between  themselves 
partners.  There  was  to  be  no  common  property,  no  agency  of 
either  to  act  for  the  other  or  for  both,  no  participation  in  profits, 
no  sharing  of  losses.  If  either  had  failed  to  perform  his  part  of  the 
agreement,  the  remedy  of  the  other  would  have  been  a  suit  at  law, 
and  not  a  bill  for  an  accounting  in  equity.  If  either  had  died,  the 
obligations  he  had  assumed  would  have  continued  against  his  rep- 
resentatives. We  also  think  there  can  be  no  such  thing  as  a  part- 
nership as  to  third  persons  when  as  between  the  parties  themselves 
there  is  no  partnership,  and  the  third  persons  have  not  been  misled 
by  concealment  of  facts  or  by  deceptive  appearances. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial  or- 
dered. 

The  other  justices  concurred. 
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WiNFiELD  V.  Dodge. 

(46  Mich.  866.) 
Sunday — eowtrad  —  ratiJicaUon  — rppiemn. 

Replevin  lies  for  a  horse  sold  and  deliTered  on  Sunday,  althoagh  the  contract 

was  ratified  on  a  week  day.* 

REPLEVIN.    The  opinion  states  the  facts.     The  defendant  had 
judgment  below. 

Hewlett  Bros,  and  Austin  Bair,  for  plaintiff  in  error. 

Thomas  A.  Wilson,  for  defendant  in  error. 

Graves,  J.  The  parties  traded  horses  on  Sunday.  The  exchange 
was  even  and  there  was  immediate  delivery.  The  plaintiff  became 
dissatisfied  and  wishing  to  trade  back,  went  the  next  morning  to  the 
defendant's  place  and  made  several  offers  of  money  to  induce  him  to 
do  so,  but  he  refused.  After  some  bantering  however  the  defend- 
ant gave  the  plaintiff  five  dollars  and  a  tobacco  pipe,  for  the  pur^ 
pose,  as  explained  at  the  time,  of  averting  ill  feeling.  The  plaintiff 
then  returned  home,  but  wishing  on  further  consideration,  to  undo 
what  had  been  done,  he  again  called  on  the  defendant  and  peremp- 
torily insisted  on  trading  back,  and  he  offered  to  restore  the  money 
he  had  received  and  something  more  than  the  value  of  the  pipe* 
The  defendant  refused  to  listen  to  any  overture. 

The  plaintiff  then  brought  replevin  before  a  justice  and  obtained 
judgment  and  the  defendant  appealed.  The  Circuit  judge,  on  the 
close  of  the  evidence,  took  the  case  from  the  jury  and  ordei^  a 
verdict  for  the  defendant.  This  ruling  went  on  the  theory  that  the 
transaction  on  Monday  amounted  to  a  new  contract  by  which  the 
title  became  established  in  defendant,  and  that  no  room  from  any 
other  view  existed. 

We  think  this  was  error.  The  case  made  by  the  evidence  was  not 
necessarily  of  the  character  assumed.  The  transaction  on  Sunday 
passed  no  title.     Asa  trade  it  was  void,  and  the  evidence  of  what 

*  See  Kinntey  v.  McDermoii  ^  Iowa,  674),  89  Am.  Rep.  19i.    Contra  Van  Hoven  r, 
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took  place  on  Monday  was  not  conclusive  that  there  was  any  thing 
more  than  an  attempt  to  ratify  and  validate  the  Sunday  negotia- 
tion ;  and  of  course  a  ratification  of  that  trade  was  impossible  ;  un- 
less there  was  a  new  contract  the  plaintiff  was  entitled  to  reclaim 
his  horse  against  the  void  negotiation.  No  new  contract  could  be 
made  without  a  mutual  assent  of  the  parties^  and  unless  the  plaint- 
iff intended  to  make  one  the  title  was  not  affected  by  the  occurrences 
subsequent  to  the  transaction  on  Sunday,  and  whether  there  was 
such  new  contract  was  a  question  for  the  jury  on  the  whole  evidence 
under  proper  instructions. 
The  judgment  must  be  reversed  with  costs  and  a  new  trial 

granted. 

Judgment  reversed. 

All  the  other  justices  concurred. 


WiEHAN  y.  Mabee. 

(46  Mich.  484.) 

Lfbd  — primleged  eommunieaUon  —  * '  bad  moral  eharaeter.** 

To  prevent  a  town  superintendent  of  schools  from  licensing  an  applicant  as  a 
teacher,  persons  interested  in  the  school  in  question  represented  to  tlie 
superintendent,  in  a  petition  and  affidavit,  that  the  applicant  was  a  person 
of  had  moral  character  and  unfit  to  have  charge  of  a  school.  Being  sued 
hy  him  for  libel  they  justified,  and  showed  that  he  was  habitually  profane 
and  a  Sabbath  breaker.  Held,  (1)  that  the  justification  was  made  out ;  (2) 
that  the  communication  was  privileged.* 

ACTION  of  libel.     The  opinion  states  the  facts.     The  defendant 
had  judgment  below. 

Irving  D.  Hanscom  and  A,  B,  Maynardy  for  plaintiff  in  error. 

James  B,  Eldredge,  for  defendant  in  error. 

OAMPBELLy  J.  Plaintiff  sued  defendants  for  libel  in  publishing 
of  him  that  he  was  a  man  of  bad  moral  character,  and  wholly  unfit 
to  teach  and  have  the  care  of  a  district  school.     This  charge  was 

made  in  an  affidavit  made  by  some  of  the  defendants,  and  a  petition 

■■  ■  ■  —  ■ 

'  See  Kirkpatriek  ▼.  EagU  Lodge,  ante,  810. 
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of  others  directed  to  the  superintendent  of  schools  of  the  township 
of  Lenox,  in  Macomb  county,  and  the  papers  were  intended  to  pre- 
vent the  licensing  of  Wieman  as  a  teacher  in  the  district  where  the 
signei-s  lived.  The  declaration,  in  addition  to  general  damages, 
averred  that  the  plaintiff  was  thereby  deprived  of  getting  such 
license. 

The  defense  rested  on  the  privileged  character  of  the  publication 
and  also  averred,  by  way  of  justification,  that  Wieman  was  a 
habitual  blasphemer  and  profane  person,  and  an  open  violater  of 
the  Sabbath  by  hunting,  sports  and  in  other  ways. 

On  the  trial  there  was  no  testimony  tending  to  prove  that  these 
papers  were  got  up  for  any  purpose  or  used  for  any  purpose  except 
to  be  laid  before  the  superintendent  of  schools  to  prevent  hie  grant- 
ing a  license  to  Wieman.  It  also  appeared  that  the  papers  were 
drawn  by  counsel  as  expressing  properly  the  result  of  the  charges 
of  the  parties,  which  were  detailed  to  him  in  full,  and  related  mainly 
to  the  bad  language  and  Sabbath-breaking  acts  of  plaintiff,  and  that 
they  were  informed  the  papers  were  shaped  as  they  should  be  for 
that  purpose.  It  appeared  further  that  in  laying  the  papers  before 
the  superintendent  they  explained  to  him  fully  that  their  objections 
were  the  same  before  referred  to  and  no  other,  and  were  accompanied 
with  manifestations  of  an  entire  absence  of  personal  ill  will. 

There  was  evidence  of  his  general  good  character  in  other  respects. 
There  was  also  evidence  of  his  habitual  use  of  profane  and  bad 
language  before  his  scholars  as  well  as  elsewhere,  and  of  such  open 
and  conspicuous  Sabbath-breaking  aa  offended  his  neighbors.  There 
was  some  dispute  concerning  one  or  two  acts,  but  none  upon  the 
general  result. 

The  court  below  held  the  communication  was  privileged  unless 
both  false  and  expressly  malicioas.  It  was  also  held  that  a  man 
who  habitually  violated  his  duty  by  profanity  and  Sabbath-break- 
ing was  of  bad  moral  character. 

If  this  had  been  a  libel  published  generally,  and  without  refer- 
ence to  any  particular  purpose,  it  is  very  probable  that  its  meaning 
might  be  regarded  as  covering  a  kind  of  conduct  different  from  that 
proved  against  plaintiff  here,  and  that  by  reason  of  the  difference 
a  justification  might  not  be  complete  that  went  no  further.  Lan- 
guage does  not  always  and  in  all  places  convey  the  same  impression, 
and  a  person  is  liable  for  the  meaning  that  is  most  natural,  and  is 
actually,  by  his  own  fault,  fairly  accepted  under  the  circumstances. 
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But  OB  the  other  hand,  where  the  meaiiing  intended  to  be  con- 
Teyed,  and  actually  understood,  is  shown,  there  can  be  no  responsi- 
bility incurred  for  any  other.  In  the  present  case  the  writings  were 
understood  by  the  superintendent  precisely  as  they  were  meant  to 
be.  It  was  his  duty  by  law  to  give  no  license  to  any  one  unless 
such  as  ''he  shall  deem  qualified  in  respect  to  moral  character, 
learning,  and  ability  to  instruct  and  govern  a  school."  Laws  1875, 
p.  36.  We  do  not  think  any  superintendent  would  need  vindica- 
tion for  being  dissatisfied  with  the  moral  character  of  a  teacher  who 
has  the  faults  complained  of  by  these  parties  who  opposed  the 
hcensing  of  plaintiff.  A  superintendent  who  should  subject  young 
children  to  such  influences,  would  be  very  censurable. 

In  the  present  case  the  communication  was  fully  privileged.  It 
was  made  by  persons  interested  in  the  school,  to  the  person  qualified 
to  receive  and  act  on  the  petition,  for  an  honest  purpose,  and  with 
an  honest  belief  in  the  justice  of  their  action.  In  such  cases  no  ac- 
tion can  be  maintained  even  if  the  complaint  is  untrue,  if  not 
maliciously  made.  Foster  v.  Scripps,  39  Mich.  376 ;  Dicheaon  v. 
Hilliard,  L.  R.,  9  Exch.  79  ;  Harrison  v.  Bush,  6  El.  &  Bl.  344. 

There  is  no  error  in  the  proceedings  and  the  judgment  must  b« 

affirmed  with  costs. 

Judgment  afflrmed. 
The  other  justices  concurred. 


Oampbell  v.  Kuhk. 

(45  Mich.  6ia) 

Deed — hinaeif  cf  grantee — administrator'e  right  to  avoid. 

The  nnoondltlonal  delivery  of  a  deed  to  a  third  person  for  the  use  of  a  lanati« 
grantee  not  ander  gaardianship,  followed  by  circumstanoee  indicating  ac 
oeptance  by  the  grantee,  Ih  a  valid  delivery.* 

The  administrator  of  an  insane  grantee  cannot  avoid  a  deed  to  him  and  recovei 
the  consideration  paid. 

ACTION  for  money  deposited.     The  opinion  states  the  facta 
The  defendant  had  judgment  below. 

*  Bee  ByoTB  v.  Speneer,  ante,  21& 
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Chas.  M.  Swift  and  Alfred  RussM,  for  plaintiff  in  eiror. 

Otto  Kirehtier,  for  defendant  in  error. 

Graves,  J.  The  court  below,  after  hearing  the  evidence^  di- 
rected a  verdict  for  defendant,  and  the  general  question  is  whether 
the  plaintiff  is  entitled  to  complain  of  this  ruhng. 

Margaret  Hack,  otherwise  called  Margaret  Taufkirch  died  in 
March,  1870,  and  the  plaintiff  was  appointed  administrator  in 
August,  1880.  As  shown  by  his  testimony  the  plaintiff's  case  pre- 
sents in  substance  the  following  state  of  facts  : 

In  1863  decedent  placed  $1,276  in  defendant's  hands  and  re- 
ceived his  note  therefor ;  that  she  drew  the  amount  down  to  $910  ; 
that  in  the  summer  of  1868  she  fell  into  a  state  of  dementia  border- 
ing on  idiocy,  and  that  whilst  she  was  in  that  condition  an  arrange- 
ment was  made  by  defendant  with  her,  by  which  he  was  to  deed  to 
her  a  house  and  lot  on  Sherman  street  in  Detroit  for  the  $910  re- 
maining in  his  hands,  the  property  being  fairly  worth  that  amount ; 
that  on  the  fourth  of  January,  1869,  and  in  accordance  with  this 
arrangement,  the  defendant  executed  the  deed  and  acknowledged 
it  before  Eugene  Fecht  and  then  delivered  it  to  that  gentleman  to 
be  by  him  delivered  to  decedent,  and  the  note  held  by  decedent  for 
the  money  was  returned  to  defendant ;  that  the  deed  was  placed  on 
record,  and  decedent,  together  with  two  of  her  children  and  Mr. 
and  Mrs.  Cuff,  immediately  proceeded  to  occupy  the  place,  the 
latter  acting  as  decedent's  nurse  ;  that  after  some  few  weeks  dece- 
dent wanted  to  return  to  her  former  residence,  and  on  this  account 
such  occupation  was  discontinued  ;  that  at  her  death  in  1870  she 
left  three  children  her  sole  heirs-at-law,  and  that  two  of  them  sub- 
sequently deeded  their  interest,  more  or  less,  to  the  defendant  for 
a  money  consideration  which  he  paid.  There  are  some  other  inci- 
dents, but  they  are  not  important  on  this  inquiry. 

The  action  is  claimed  to  be  for  the  recovery  of  the  residue  of  the 
old  deposit,  and  plaintiff's  counsel  has  ingeniously  arrayed  the  facts 
and  has  sought  to  place  the  defendant  in  the  attitude  of  a  debtor 
who  is  called  on  to  make  proof  of  payment  by  means  of  a  regular 
transfer  of  land.  The  defendant,  it  is  argued,  must  acquit  himself 
by  satisfactory  proof  of  payment  and  hence  must  show  that  the 
transfer  of  the  house  and  lot  in  exchange  for  the  $910  was  binding 
on  the  decedent.     But  this  is  scarcely  a  just  theory.     The  plaintiff 
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has  f oand  it  to  be  impossible  to  get  his  case  before  the  court  without 
showing  a  state  of  facts  not  in  unison  with  such  view.  When  all 
refinements  and  all  technicality  are  put  aside,  it  seems  to  be  the 
meaning  of  the  proceeding  to  evade  all  questions  of  liability  respect- 
ing the  re-establishment  of  rights  and  interests  as  they  were  prior 
to  the  giving  of  the  deed,  and  by  means  of  an  action  at  law  simul- 
taneously avoid  the  conveyance  and  compel  the  defendant  to  refund 
the  consideration. 

In  passing  it  occurs  to  observe  that  any  attempts  to  deal  with  a 
transaction  of  this  nature  and  which  is  complicated  by  such  inci- 
dents as  are  here  manifest,  in  an  ordinary  suit  at  law,  must  be  at- 
tended by  very  serious  difficulties,  and  that  in  case  of  the  existence 
of  any  substantial  cause  for  judicial  interference  it  might  be  well  to 
consider  whether  the  remedy  should  not  have  to  be  sought  in  a 
court  of  equity  where  all  persons  interested  could  be  made  parties 
and  all  rights  and  liabilities  be  equitably  and  safely  adjusted.  For 
the  purpose  of  this  review  the  decedent's  state  of  imbecility,  as 
represented  by  the  plaintiff,  must  be  admitted. 

The  first  point  requiring  notice  relates  to  the  delivery  of  the  deed ; 
and  in  regard  to  this  it  is  argued  that  if  the  facts  are  viewed  apart 
from  the  circumstance  that  decedent  was  imbecile,  the  law  will  not 
consider  them  as  amounting  to  a  delivery.  Upon  this  question  the 
authorities  are  decisive  against  the  plaintiff.  Hosley  v.  Holmes^  27 
Mich.  416  ;  Latham  v.  Udell,  38  id.  238 ;  Gardner  v.  Collins,  3 
Mas.  398 ;  Gould  v.  Day,  94  XJ.  S.  405  ;  CTiurch  v.  Gilman,  15 
Wend.  656  (30  Am.  Dec.  82) ;  Lady  Superior  of  Cong,  Nunnery  of 
Montreal  y.  McNamara,  3  Barb.  Ch.  375;  Concord  Banky.  Bellis,  10 
Cush.  276;  Regan  y.  Howe,  121  Mass.  424;  Hastings  y.  Merriam,  117 
id.  245  ;  Buffum  v.  Green,  5  N.  H.  71  (20  Am.  Dec.  562);  Merrills y. 
Swift,  18  Conn.  257;  Frost  v.  Peacock,  4  Edw.  Ch.  678;  Tompkinsy. 
Wheeler,  16  Pet.  106  ;  Tihhals  v.  Jacobs,  31  Conn.  428  ;  Jones  v. 
Swayze,  42  N.  J.  279 ;  Mitchell  v.  Ryan,  3  Ohio  St.  377 ;  Bmry 
V.  A  nderson,  22  Ind.  36,  39  ;  Kingsbury  v.  Burnside,  58  111.  310 ; 
8.  c,  11  Am.  Rep.  67;  Robiiison  v.  Gould,  26  Iowa,  89;  Kerry. 
Bimie,  25  Ark.  225  ;  Farrary,  Bridges,  5  Humph.  411 ;  Wesson 
V.  Stephens,  2  Ired.  Eq.  557  ;  Doe  v.  Knight,  5  B.  &  C.  671. 

It  is  next  contended  that  the  deed  was  pn  rented  from  taking 
effect  in  consequence  of  the  want  of  proper  understanding  by  de- 
cedent to  make  an  intelligent  acceptance.     The  final  meaning  and 
effect  of  this  argument  is  that  an  idiot  or  lunatic  cannot  take  at 
Vol.  XL  —  61 
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all  by  deed.  Such  must  be  the  result  if  an  intelligent  acceptance 
by  the  donee  or  grantee  is  necessary  for  the  vesting  of  the  title  when 
the  gift  or  grant  runs  to  one  in  that  condition.  But  the  law  is 
otherwise.  Lord  Coke  says  that  "  a  man  of  non-sane  memory  may^ 
without  the  consent  of  any  other,  purchase  lands  "  (lib.  1,  c.  1,  § 
1,  2b)  and  that  '^persons  deformed  having  human  shape^  ideots, 
madmen,  lepers,  deafe,  dumbe,  and  blinde,  minors,  and  rU  other 
reasonable  creatures,  have  power  to  purchase  and  retaine  lands  or 
tenements**  (3b)  ;  and  see  2  Bl.  Com.  291 ;  1  Stephen's  Com.  441, 
442  ;  2  Broom  &  Had.  Com.  (Am.  ed.)  714  ;  2  Washb.  R.  P.  (Ist 
ed.)  567;  3  Bac.  Ab.  Idiots  and  Lunaticks,  D ;  Touchstone,  Feoff- 
ment, 204 ;  Grant,  235.  Alluding  to  this.  Chief  Justice  Shaw 
observed  that  a  good  conveyance  could  be  made  by  a  deed-poll  to  a 
lunatic  although  the  grantee  would  be  under  a  legal  disability  to 
make  a  conveyance,  and  that  the  delivery  to  a  third  person  uncon- 
ditionally for  the  use  of  the  grantee  would  give  effect  to  the  deed. 
Concord  Bank  v.  Bellis,  supra. 

The  rule  of  course  may  not  apply  to  an  instrument  which  goes 
further,  and  assumes  to  impose  a  burden,  liability  or  obligation  on 
the  grantee,  and  there  is  no  occasion  to  inquire  whether  a  deed 
would  operate  in  case  the  incapable  grantee  were  under  guardianship. 
The  transaction  in  question  is  the  simple  case  of  a  deed-poll  lawfully 
delivered  to  a  third  person  unconditionally  for  the  use  of  decedent  and 
followed  by  circumstances  inclining  toward  actual  acceptance. 
The  objection  that  the  deed  was  wholly  void  is  substantially  an- 
swered by  what  has  been  said.  It  could  not  be  so,  and  at  the  same 
time  take  effect  as  a  conveyance.  The  authorities  last  cited  are 
sufficient.  The  rule  contended  for  would  cause  great  hai-dship  a8 
well  as  mischief.  A  gift  or  grant  unfettered  by  any  condition,  and 
however  just  and  beneficial  in  itself  (not  being  for  necessaries), 
would,  if  made  to  a  person  not  capable  of  expressing  acceptance  by 
intelligent  action,  be  nugatory  and  totally  unavailable  to  him.  No 
grant  or  gift  except  for  necessaries  could  vest  in  such  a  person  in 
the  abaeiice  of  trust  or  guardianship. 

The  general  rule  is  that  transactions  which  are  not  necessarily 
binding  are  yet  to  be  considered  as  standing  until  regularly  assailed 
by  some  one  whose  position  or  interests  entitle  him  in  the  view  of 
policy  or  justice  to  assail  them,  and  the  cases  where  transactions 
are  regarded  as  having  no  force  at  all  us  between  any  persons  or  any 
parties  for  any  time  whatever,  arc  comparatively  few  and  the  pres- 


APRIL  TERM,  1881.  485 


Campbell  v.  Eahn. 


ent  IS  not  one.  The  title  vested  in  decedent  and  at  her  death  de- 
scended to  her  heirs,  and  admitting,  though  not  deciding,  that  she 
might  have  maintained  an  action  of  this  kind  had  she  regained  un- 
derstanding, or  that  her  guardian  as  lawful  manager  of  her  property 
and  interests,  in  case  one  had  been  appointed,  might  have  done  so, 
and  in  each  case  on  the  ground  that  the  action  prosecuted  by  such 
a  plaintiff  to  regain  the  consideration  would  in  itself  be  a  waiver  or 
rejection  of  the  grant,  the  circumstances  are  now  wholly  different. 
It  will  be  conceded  probably  that  the  right  to  have  back  the  money 
cannot  exist,  unless  the  transaction,  which  at  the  utmost  is  only 
voidable  and  not  void,  is  actually  avoided. 

No  one  can  at  the  same  time  insist  that  a  contract  is  in  force  and 
is  not  in  force,  nor  recover  on  a  basis  which  his  proceedings  con- 
tradict ;  and  whilst  a  voidable  transaction  remains  unavoided,  it 
operates  as  one  that  is  binding  ;  and  no  action  that  contemplates  it 
as  one  which  has  been  avoided  can  be  maintained.  The  re- 
sult is  that  if  the  arrangement  with  decedent  has  been  suffered  to 
remain,  which  is  a  fact  unquestioned,  and  if  this  action  has  no  force 
to  avoid  it,  a  complete  denial  is  necessarily  implied  of  all  right  to 
recover  what  is  sued  for.  Is  there  then  any  efficacy  in  this  case 
to  avoid  that  arrangement  ?  The  answer  is  obvious.  The  admin- 
istrator has  no  power,  either  directly  or  indirectly,  to  waive  the  con- 
veyance. The  law  casts  the  right  on  the  heirs  who  have  the  title 
by  descent  (Coke  on  Litt.  2b,  and  Bac.  Ab.  supra)  two  of  whom 
seem  to  have  dealt  with  the  premises  in  a  manner  wholly  at  variance 
with  any  right  of  avoidance. 

An  administrator  has  no  commission  from  the  law  to  intervene 
and  by  his  election  unsettle  the  landed  possessions  held  by  the 
heirs  through  inheritance,  on  the  specific  ground  that  the  ances- 
tor, at  the  time  when  the  property  vested  in  him,  was  not  of 
sound  mind.  Neither  is  it  his  province  to  proceed  in  disregard  of 
the  fact,  whether  the  heirs  have  or  have  not  elected  to  abide  by 
the  grant,  and  sue  to  reclaim  the  purchase  money. 

As  something  has  been  said  about  the  defendant's  mode  of 
dealing  with  the  two  heirs  in  obtaining  their  deeds,  it  may  bo 
proper  to  observe  that  whether  he  acted  fairly  and  justly  tlierein 
does  not  concern  the  administrator,  and  is  not  a  question  to  be 
adjudicated  in  this  action.  Whatever  grievance  the  heirs  may 
have  in  that  regard  must  be  redressed  on  their  complaint. 
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While  disagreeing  with  the  plaintiff,  we  do  not  fail  to  recog« 
mxe  the  skill  displayed  by  his  counsel. 
Judgment  must  be  affirmed  with  costs. 


Habstok,  0.  J.^  and  Ooolet,  J.  concurred. 
Oaxpbell,  J.,  did  not  sit  in  this  case. 
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Febbis  v.  Gabsok  Water  Oompakt. 

(16Kev.  44.) 
€<mtraet — toaiU  of  privUy  —  amgnment  of  claim, 

A  water  company,  oontracting  to  sapply  a  manidpal  corporation  with  watat 
to  eztingnish  fires,  is  not  liable  to  a  citizen  for  breach  of  that  contracti 
whereby  his  property  was  burned,  nor  is  it  liable  to  the  city  in  damages  by 
reason  of  diminution  of  taxable  property . 

ACTION  for  breach  of  contract.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

JV.  Soderberg,  for  appellant. 

B.  if.  Clarke,  for  respondent. 

Belknap,  J.  The  complaint  in  this  case  contains  two  counts, 
to  each  of  which  the  defendant  demurred  generally.  The  demurrer 
was  sustained  by  the  District  Court,  and  the  case  comes  before  us 
upon  an  exception  to  this  ruling.  In  one  count  it  is  alleged  that 
the  defendant  entered  into  a  contract  with  the  town  of  Carson 
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City,  a  municipal  corporation,  on  behalf  of,  and  for  the  benefit  of 
its  inhabitants,  to  supply  it  with  water  for  the  extinguishment  of 
fires.  That  for  this  purpose  fire  plugs  were  established  at  various 
places  in  the  town,  and  among  other  places,  at  a  point  within  a 
convenient  distance  of  plaintiff's  building.  That  a  fire  occurred 
in  premises  adjoining  plaintiff's,  and  by  reason  of  the  failure  of 
defendant  to  keep  the  pipes  connecting  with  the  fire  plugs  charged 
with  water  under  sufficient  pressure,  as  was  its  duty  under  the  con- 
tract, the  fire  communicated  to  plaintiff's  building  and  destroyed 
it.  That  in  consideration  of  the  contract  and  of  moneys  paid 
thereunder  by  the  town  of  Carson  City  to  defendant,  it  became 
liable  unto  plaintiff  for  the  damages  arising  from  the  neglect  above 
mentioned. 

The  question  presented  by  this  count  is  whether,  upon  a  breach 
of  contract  between  the  municipality  and  the  water  company,  the 
plaintiff,  whose  property  was  destroyed  through  the  failure  of 
defendant  to  perform  its  obligation,  has  a  right  of  action  for  damages. 

It  will  be  observed  that  plaintiff  is  not  a  party  to  the  contract. 
It  is  a  general  rule  of  law  that  a  stranger  to  a  contract  cannot  claim 
its  benefits  in  an  action  upon  it.  An  exception  to  the  rule  exists 
in  favor  of  persons  for  whose  benefit  a  contract  has  been  made, 
and  it  is  urged  in  support  of  the  declaration  that  as  this  contract 
was  made  for  the  benefit  of  plaintiff  and  the  other  tax-payers  and 
residents  of  the  town,  the  case  falls  within  the  exception. 

But  a  third  person,  not  a  party  to  a  contract,  and  for  whose  bene- 
fit it  may  have  been  made,  does  not  in  all  cases  have  a  right  of 
action  upon  it.  To  entitle  liim  thereto  there  must  be  some  privity 
between  him  and  the  promisee,  and  some  obligation  or  duty  owing 
from  the  latter  to  him,  which  would  give  him  a  legal  or  equitable 
claim  to  the  benefit  of  the  promisee,  or  an  equivalent  from  him 
personally.  "  A  legal  obligation  or  duty  owing  from  the  promisee 
to  him"  (the  person  for  whose  benefit  the  contract  is  made)  **  will 
BO  connect  him  with  the  transaction  as  to  be  a  substitute  for  any 
privity  with  the  promisor,  or  the  consideration  with  the  promisee, 
the  obligation  of  the  promisee  furnishing  an  evidence  of  the  inter- 
est of  the  latter  to  benefit  him,  and  creating  a  privity  by  sub- 
stitution with  the  promisor."  Vrooman  v.  Turner^  69  N.  Y.  284; 
s.  c,  25  Am.  Rep.  195. 

Other  exceptions  doubtless  exist,  but  the  plaintiff's  case  is  within 
none  of  them. 
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The  board  of  trustees  of  the  town,  in  the  exercise  of  a  dis- 
cretionary power  conferred  upon  them  by  the  legislature,  con- 
tracted for  a  supply  of  water  for  the  extinguishment  of  fires.  The 
plaintiff,  in  common  with  the  other  residents  of  the  town,  en- 
joyed the  advantages  of  this  contract.  He  had  an  indirect 
interest  in  the  performance  of  the  contract  by  the  water  company, 
as  had  all  of  the  property-holders  of  the  town,  but  such  an  in- 
terest is  not  sufficient  to  constitute  the  privity,  either  directly  or 
by  substitution,  which  must  exist  in  order  to  give  him  a  right  of 
action  upon  the  contract.  Davis  v.  Clinton  Water  Works,  54  Iowa, 
59;  Nickerson  v.  Bridgeport  Hydraulic  Co,,  46  Conn.  24;  s.  c,  33 
Am.  Rep.  1. 

The  other  count  sets  forth,  in  addition  to  the  matter  above 
stated,  that  prior  to  the  destruction  of  the  plaintiff's  premises  he 
had  been  accustomed  to  pay,  and  but  for  defendant's  negligence 
aforesaid  would  have  continued  to  pay  a  large  amount  of 
money  annually  for  taxes  to  the  town  of  Carson  City.  That  by 
reason  of  the  failure  of  defendant  to  perform  its  obligation  the 
town  of  Carson  City  was  damnified  in  the  sum  of  one  thousand 
dollars  by  diminution  of  its  taxable  property. 

An  assignment  and  ownership  in  plaintiff  of  the  demand  and 
right  of  action  of  the  town  against  the  defendant  is  set  forth. 
The  question  presented  by  this  count  is  whether  the  municipality 
had  such  an  interest  in  tlie  property  destroyed  as  to  give  it  a  right 
of  action  against  the  defendant.  We  have  not  been  referred  to 
any  authority  supporting  this  declaration,  and  we  apprehend  none 
can  be  found.  The  cases  to  which  we  have  been  referred  in  sup- 
port of  the  theory  that  the  town  had  such  an  interest  in  the 
property  as  would  entitle  it  to  recover  upon  this  count  are  insur- 
ance cases,  and  are  inapplicable  to  the  question  here  presented. 
There  is  a  wide  difference  between  the  interest  that  will  entitle  a 
party  to  recover  in  an  action  for  a  tort  and  an  insurable  interest. 

"An  insurable  interest,"  said  the  Supreme  Court  of  Iowa,  in 
Warre7i  v.  Davenport  Fire  Ins.  Co,  31  Iowa,  468;  s.  c,  7  Am.  Rep. 
160,  "is  sui  generis,  and  peculiar  in  its  texture  and  operation.  It 
sometimes  exists  where  there  is  not  any  present  property,  or  jus  in 
re,  or  jus  ad  rem.  Yet  such  a  connection  must  be  established  be- 
tween the  subject  matter  insured  and  the  party  in  whose  behalf 
the  insurance  has  been  effected,  as  may  be  sufficient  for  the  purpose 
of  deducing  the  existence  of  a  loss  to  him  from  the  occurrence  of 
the  injury  to  it." 
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In  actions  of  the  character  of  the  present  one  the  interests  in 
the  property  destroyed,  in  order  to  be  the  basis  of  an  action,  should 
be  certain  and  substantial.  The  right  of  taxation  vested  in  the 
authorities  of  the  city  by  the  legislature  did  not  create  an  interest, 
but  rather  an  expectation,  which  was  subject  to  have  been  defeated 
by  contingencies  that  may  have  arisen,  and  was  altogether  too  re- 
mote to  be  the  foundation  of  a  right  of  action. 

The  order  and  judgment  of  the  District  Court  are  affirmed. 

Judgment  afirmed. 


Statb  v.  Ah  Chew. 

a6NeT.60.) 

(hruUttUumal  law — prohibUion  of  opium  —  exelurion  of  Chinese  Jurors. 

A  statute  prohibiting  the  sale  of  opiam  is  oonstitutional. 

Chinese  may  be  hi wf ally  excluded  from  juries  on  the  ground  of  alienage. 

/^ONVICTION  of  selling  opium.     The  opinion  states  the  case. 

E.  R,  Oarber  and  Alexander  Wilson^  for  appellant. 

M,  A,  Murphy,  attorney-general,  for  respondent. 

Hawley,  J.  Appellant  was  indicted,  tried,  and  convicted  of  a 
felony  for  a  violation  of  section  1  of  the  "act  to  regulate  the  sale 
or  disposal  of  opium,"  etc.  Stat.  1877,  69.  This  section  provides 
that  "  it  shall  be  unlawful  for  any  person  or  persons,  as 
principals  or  agents,  to  sell,  give  away,  or  otherwise  dispose 
of  any  opium  in  this  State,  except  druggists  and  apothecaries, 
and  druggists  and  apothecaries  shall  sell  it  only  on  the 
prescription  of  legally  practicing  physicians."  The  charging  part 
of  the  indictment  reads  as  follows:  *'  The  said  defendant.  Ah  Chew, 
on  the  30th  day  of  April,  A.  D.  1880,  or  thereabouts,  and  before 
the  finding  of  this  indictment,  at  the  county  of  Eureka,  in  the 
State  of  Nevada,  did  unlawfully  and  feloniously  sell  and  dispose 
of  opium,  of  the  value  of  fifty  cents,  United  States  silver  coin,  to 
one  Frank  Connor,  contrary  to  the  form  of  the  statute  in  such 
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cases  made  and  provided,  and  against  the  peace  and  dignity  of  the 
State  of  Nevada. 

[Omitting  a  point  of  pleading.] 

2.  Section  1  of  the  statute  above  referred  to  does  not  conflict 
with  any  of  the  provisions  of  the  Constitution  of  this  State.  It 
does  not  interfere  with  the  existing  rights  of  property.  It  does 
not  impair  the  obligation  of  any  contract,  and  is  not  special  legis- 
lation in  the  interest  of  a  designated  class. 

It  has  universally  been  held  to  be  the  duty  of  every  State  to  pro- 
tect its  citizens,  and  advance  the  safety,  happiness,  and  prosperity 
of  its  people;  and  there  is  no  doubt  as  to  the  power  of  the  legisla- 
ture to  pass  laws,  like  the  one  under  consideration,  designed  to 
promote  the  health  and  protect  the  morals  of  the  community  at 
large.  Statutes  to  regulate  the  sale  of  intoxicating  liquors;  to  pre- 
vent and  prohibit  their  sale  to  minors,  to  Indians,  to  habitual 
drunkards;  and  to  close  saloons  on  the  Sabbath  and  on  election 
days,  have  been  passed  in  many,  if  not  all,  of  the  States,  and  have 
always  been  upheld  and  sustained  by  the  several  State  courts,  and 
by  the  Supreme  Court  of  the  United  States.  License  Cases,  5 
How.  604. 

It  is  not  denied  that  the  indiscriminate  use  of  opium  by  smoking 
or  otherwise  tends  in  a  much  gi*eater  degree  to  demoralize  the  per- 
sons using  it,  to  dull  the  moral  senses,  to  foster  vice  and  produce 
crime,  than  the  sale  of  intoxicating  drinks.  If  such  is  its  ten- 
dency it  should  not  have  unrestrained  license  to  produce  such  dis- 
astrous results.  A  law  prohibiting  the  indiscriminate  traffic  in  this 
poisonous  drug,  and  placing  the  trade  under  such  regulations  as 
to  prevent  abuses  in  its  sale,  violates  no  constitutional  restraints. 
Under  the  police  power,  recognized  in  the  theory  and  asserted  in  the 
practice  of  every  State  in  the  Union,  in  the  interest  of  good  morals^ 
the  good  order  and  peace  of  society,  for  the  prevention  of  crime, 
misery,  and  want,  the  legislature  has  authority  to  place  such  re- 
strictions upon  the  sale  or  disposal  of  opium  as  will  mitigate  if  not 
suppress  its  evils  to  society. 

Wynehamer  v.  People,  13  N.  Y.  378,  upon  which  appellant  relies, 
is  not  opposed  to  the  views  we  have  expressed.  The  decision  in 
that  case  was  based  upon  tlie  ground  that  the  act  there  under 
consideration  confiscated  and- destroyed  property  lawfully  acquired 
by  the  citizen  in  intoxicating  liquors,  and  provided  for  its  seizure 
and  destruction  without  due  process  of  law.  The  opinions  of  the 
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various  justices  iu  that  case  expressly  recoguized  the  right  of 
the  legislature  to  regulate  the  sale  and  disposal  of  intoxicating 
liquors,  "upon  such  views  of  policy.,  of  economy  or  morals,  as 
may  be  addressed  to  its  discretion.''  The  subsequent  decisions  in 
that  State  have  always  recognized  the  right  of  the  legislature  to 
control  and  regulate  the  traffic  in  intoxicating  drinks. 

Wright,  J.,  in  delivering  the  opinion  of  the  court  in  Meiropoli- 
tan  Board  of  Excise  v.  Carrie,  34  N.  Y.  666,  upon  this  subject,  says: 
*'  The  right  to  legislate  on  a  subject  so  deeply  affecting  the  public  wel- 
fare and  security  has  not  heretofore  been  questioned  or  denied,  and  it 
could  not  well  be,  for  it  would  have  been  to  deny  the  powers  of  gov- 
ernment inherent  in  every  sovereignty  to  the  extent  of  its  dominions. 
A  State  is  not  sovereign  without  the  power  to  regulate  all  its  in- 
ternal commerce  as  well  as  police.  The  legislature  exercises  and 
wields  these  sovereign  police  powers  as  it  deems  the  public  good 
to  require.  It  is  a  bold  assertion  at  this  day  that  there  is  any 
thing  in  the  State  or  United  States  Constitutions  conflicting  with 
or  setting  bounds  upon  the  legislative  discretion  or  action  in  direct- 
ing how,  when,  and  where  a  trade  shall  be  conducted  in  articles 
intimately  connected  with  the  public  morals  or  public  safety  or 
public  prosperity;  or  indeed  to  prohibit  and  suppress  such  traffic 
altogether,  if  deemed  essential  to  effect  those  great  ends  of  good 
government.  *  *  *  Is  it  not  an  absurd  proposition  that  such 
a  law,  by  its  own  mere  force,  deprives  any  person  of  his  liberty  or 
property  within  the  meaning  of  the  Constitution,  or  that  it  in- 
fringes upon  either  of  these  secured  private  rights  ?  Yet  this  is 
the  only  ground  its  violators  can  occupy  to  raise  any  question  as 
to  its  validity.  They  are  restrained  of  no  liberty,  except  that  of 
violating  the  law  by  engaging  in  a  forbidden  traffic ;  and  the 
assumption  is  not  even  plausible  that  the  act  works  a  depriva- 
tion of  property  to  any  one." 

The  Supreme  Court  of  Delaware,  in  Stale  v.  AUmond,  2  Houst. 
612,  declared  the  act  (for  the  suppression  of  intemperance)  pro- 
hibiting the  sale  of  intoxicating  liquor  for  any  other  than  "  me- 
chanical, chemical,  and  medicinal  purposes  only,  and  pure  wines 
for  sacramental  use,"  to  be  constitutional. 

The  Wy?iehamer  case  was  there  elaborately  reviewed,  and  it  was 
shown  that  each  of  the  justices  who  decided  against  the  constitu- 
tionality of  the  prohibitory  liquor  law  of  New  York  based  his 
opinion  on  grounds  of  objection  that  were  not  applicable  to  the 
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Delaware  act>  aiid  sustaiued  the  principle  of  restrictive  legislation 
to  the  full  extent  required  to  support  its  validity.  After  an 
examination  of  many  authorities  upon  the  subject  under  consider- 
ation, we  are  j^repared  to  reiterate  and  indorse  the  statement  of 
Wright,  J.,  in  the  opinion  from  which  we  have  quoted,  that : 
"  No  one  heretofore  has  questioned,  on  constitutional  grounds,  the 
validity  of  such  an  enactment,  or  called  upon  the  judiciary  to  de- 
clare it  void,  and  perhaps  would  not  at  this  time,  except  as  em- 
boldened by  the  inconsiderate  dicta  of  some  of  the  judges  in  the 
case  of  Wynehamer  v.  The  People." 

3.  Appellant  contends  that  the  court  erred  in  overruling  his 
challenge  to  the  panel  of  trial  jurors,  "  because  the  law  under  which 
the  venire  was  drawn  is  unconstitutional  and  void  in  this,  that  it 
conflicts  with  the  fourteenth  amendment  of  the  Constitution  of 
the  United  States,  with  sections  1977  and  1978,  Rev.  Stats.  U.  S., 
and  article  6  of  the  treaty  between  the  United  States  and  China,  of 
July  28,  1868. 

This  position  is  wholly  untenable.  It  cannot  be  maintained  upon 
any  sound  reasoning,  and  is  not  supported  by  any  authority.  In 
construing  the  constitutional  amendments  and  the  Civil  Rights 
Bill  courts  have  always  considered  the  history  of  the  times  when 
they  were  adopted,  the  general  objects  sought  to  be  accomplished, 
and  the  evils  tliey  were  designed  to  remedy.  Their  object  was  to 
secure  to  the  African  the  civil  rights  which  the  white  persons  of 
the  United  States  enjoyed,  and  to  give  to  that  race  the  protection 
of  the  general  government  in  that  enjoyment  whenever  it  should 
be  denied  by  any  State. 

The  amendments  were  primarily  designed  to  give  freedom  to  all 
persons  of  the  African  race  within  the  United  States,  to  prevent 
their  future  enslavement,  to  make  them  citizens,  to  prevent  dis- 
crimination against  their  rights  as  freemen,  and  to  secure  to  them 
the  privileges  of  the  ballot.  The  language  used  necessarily  ex- 
tends some  of  the  provisions  to  all  persons  of  every  race  and 
color;  but  their  general  purpose  is  so  clearly  in  favor  of  the  Afri- 
can race  that  it  would  require  a  very  strong  case  to  make  them 
applicable  to  any  other.  Slaughter-house  cases,  16  Wall.  37  ; 
Strauder  v.  West  Virginia,  100  U.  S.  303;  Virginia  v.  Rives,  id. 
313;  Ex  parte  Virginia,  id.  339. 

The  amendments  did  not  confer  the  right  of  citizenship  upon 
the  Mongolian  race,  except  such  as  are  bom  within  the  United 
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States.  The  treaty  between  the  United  States  and  China  did 
not  confer  upon  the  Chinese  coming  to  this  country  the  right  of 
citizenship.  The  same  section  which  guaranteed  to  the  Chinese 
subjects  certain  '^priyileges,  immunities,  and  exemptions  in  re- 
spect to  travel  or  residence/*  contains  the  following  proviso:  **But 
nothing  herein  contained  shall  be  held  to  confer  naturalization 
upon  *  ♦  *  the  subjects  of  China  in  the  United  States."  Sec- 
tion VI. 

The  statute  of  this  State  provides  that  **  every  qualified  elector 
of  the  State  *  *  ♦  is  a  qualified  juror  of  the  county  in  which 
he  resides.''  1  Comp.  L.  1051.  The  statute  does  not  deprive 
appellant  of  any  right  secured  to  him  by  the  Constitution,  laws, 
or  treaty.  The  Mongolian  or  yellow  race,  to  which  appellant  be- 
longs, are  denied  the  right  to  serve  as  jurors,  because  they  are 
aliens,  and  noton  account  of  their  color.  There  is  no  discrimina- 
tion in  the  statute  against  any  person  because  of  his  race  or  color. 

Appellant  had  all  the  privileges  guaranteed  to  the  subjects  of  the 
most  favored  nation.  He  had  the  same  rights  as  an  unnaturalized 
white  person  from  England,  Germany,  or  any  other  foreign  country. 
'No  greater  rights  could  have  been  secured  to  him  in  the  Circuit 
Court  of  the  United  States.  The  qualification  of  jurors  is  the  same 
in  the  United  States  Courts  as  in  the  State  Courts.  Rev.  Stat.  U. 
S.,  §  800;  Stats.  U.  S.,  1874-5,  p.  336,  §  4.  The  privilege, 
or  duty,  of  being  a  juror  is  not  always  an  incident  of  citizenship. 
There  are  citizens  of  the  United  States  that  are  in  the  respective 
States  denied  the  right  to  sit  as  jurors  in  the  trial  of  civil  or  crim- 
inal eases. 

Women  are  citizens,  but  they  are  not  under  the  Constitution  and 
laws  of  tliis  State,  "qualified  electors."  They  have  no  right  to 
vote  or  hold  any  oftice.  Yet  they  have  the  same  right  to  a  fair  and 
impartial  trial  by  jury  as  any  other  peraon.  Some  of  the  States 
limit  the  age  of  male  citizens  who  are  declared  competent  to  serve 
as  jurors.  Yet  it  has  never  been  held  that  a  citizen  over  or  under 
the  prescribed  age  wiis  denied  any  right  secured  to  him  by  the 
Constitution  and  laws  of  the  United  States.  All  persons,  -whether 
male  or  female,  old  or  young,  citizens  or  aliens,  white,  black, 
or  yellow,  are  equally  protected  in  the  right  of  trial  by  a  fair 
and  impartial  jury,  indifferently  selected,  without  discrimination 
because  of  their  race  or  color. 

The  statute  of  West  Virginia,  which  was  called  in  question  in 
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Straudmr  t.  West  Virginia,  supra,  reads  as  follows :  "  All  white 
male  persons,  who  are  citizens  of  this  State^  shall  be  liable  to 
serve  as  jurors."  The  Supreme  Court  of.  the  United  States  de- 
clared this  law  to  be  unconstitutional,  because  it  singled  out  and 
expressly  denied  to  the  colored  race  ^'all  right  to  participate  in 
the  administration  of  the  law  as  jurors,  because  of  their  color, 
though  they  are  citizens  and  may  be  in  other  respects  fully  quali- 
fied." # 

In  the  discussion  of  the  questions  there  involved,  the  court 
expressly  recognized  the  general  principles  we  have  announced, 
and  declared  that  every  State  has  the  right  to  prescribe  the  qual- 
ifications of  its  jurors,  provided  it  does  not  discriminate  against 
persons  because  of  their  race  or  color.  This  is  the  language 
used  :  "We  do  not  say  that  within  the  limits  from  which  it  is 
not  excluded  by  the  amendment  a  State  may  not  prescribe  the 
qualifications  of  its  jurors,  and  in  so  doing  make  discriminations. 
It  may  confine  the  selection  to  males,  to  freeholders,  to  citizens, 
to  persons  within  certain  ages,  or  to  persons  having  educational 
qualifications.  We  do  not  believe  the  fourteenth  amendment 
was  ever  intended  to  prohibit  this.  Looking  at  its  history,  it  is 
clear  that  it  had  no  such  purpose.  Its  aim  waa  against  discrim- 
ination because  of  race  or  color.  As  we  have  said  more  than 
once,  its  design  was  to  protect  an  emancipated  race,  and  to  strike 
down  all  possible  legal  discrimination  against  those  who  belong 
to  it." 

The  argument  that  equal  protection  to  persons  can  only  be  se- 
cured by  allowing  persons  of  the  same  race  or  color  to  act  as 
jurors  in  cases  affecting  their  interests,  is  fully  answered  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Virginia  \. 
Rives,  supra,  in  reply  to  the  application  of  two  colored  persons 
to  have  their  cause  removed  from  the  State  Court  to  the  Circuit 
Court  of  the  United  States.  The  statute  of  Virginia  provided 
that  all  male  citizens  twenty-one  years  of  age,  and  not  over  sixty, 
who  are  entitled  to  vote  and  hold  office  under  the  Constitution 
and  laws,  are  liable  to  serve  as  jurors.  The  law  of  that  State, 
like  the  law  of  this  State,  did  not  discriminate  against  any  per- 
son because  of  his  race  or  color.  Petitioners  alleged  that  the  grand 
jury  that  indicted  them,  and  the  petit  jury  that  tried  them,  were 
composed  wholly  of  the  white  race,  and  that  no  one  of  their  race 
had  ever  been  allowed  to  serve  as  jurors,  in  the  county  where 
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they  were  tried,  in  any  case  in  which  a  colored  man  was  interested. 
The  court  say  that  these  assertions  "fall  short  of  showing  that 
any  civil  right  was  denied,  or  that  thei-e  had  been  any  discrimina- 
tion against  the  defendants  because  of  their  color  or  race.  The 
facts  may  have  been  as  stated,  and  yet  the  jury  which  indicted 
them,  and  the  panel  summoned  to  try  tUem,  may  have  been  impar- 
tially selected.  Nor  did  the  refusal  of  the  court,  and  of  the  counsel 
for  the  prosecution,  to  allow  a  modification ^f  the  venire,  by  which 
one-third  of  the  jury,  or  a  portion  of  it,  should  be  composed  of 
persons  of  the  petitioners*  own  race,  amount  to  any  denial  of  a  right 
secured  to  them  by  any  law  providing  for  the  equal  civil  rights  of 
citizens  of  the  United  States.  The  privilege  for  which  they 
moved,  and  which  they  also  asked  from  the  prosecution,  was  not 
a  right  given  or  secured  to  them  or  to  any  person,  by  the  law  of 
the  State,  or  by  any  act  of  Congi-ess,  or  by  the  fourteenth  amend- 
ment of  the  Constitution.  It  is  a  right  to  which  every  colored 
man  is  entitled,  that  in  the  selection  of  jurors  to  pass  upon  his  life, 
liberty,  or  proj^erty,  there  shall  be  no  exclusion  of  his  race  and  no 
discrimination  against  them  because  of  their  color.  But  this  is  a 
different  thing  from  the  right  which  it  is  asserted  was  denied  to  the 
petitioners  by  the  State  Court,  viz.,  a  right  to  have  the  jury  com- 
posed in  pai't  of  colored  men.  A  mixed  jury  in  a  particular  case  is 
not  essential  to  the  equal  protection  of  the  laws,  and  the  right  to 
it  is  not  given  by  any  law  of  Virginia  or  by  any  Federal  statute. 
It  is  not  therefore  guaranteed  by  the  fourteenth  amendment  or 
within  the  purview  of  section  641." 

The  question  whether  any  person  of  the  Mongolian  race  can  be- 
come a  naturalized  citizen  of  the  United  States  is  not  involved  in 
this  case,  and  does  not  tlierefore  merit  any  discussion. 

4.  The  evidence  in  this  case  was  very  slight  and  in  some  respects 
very  unsatisfactory.  But  we  are  not  prepared  to  say  that  there  waa 
no  evidence  to  sustain  the  verdict  of  the  jury. 

The  judgment  of  the  District  Court  is  affirmed. 

Judgment  affirmed. 
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CarutUiUianal  law^^  eommuiaUon  of  seiUeneefor  good  behcmar  —  retraapective 

effect, 

A  statate  granting  a  dedaction  from  the  term  of  sentence  of  conyicta  for 
good  behavior,  is  void  as  to  sentences  imposed  before  the  statute  takes  effect* 

TT  ABEAS  CORPUS.     The  opinion  states  the  case. 

M,  A.  Murphy y  attorney-general,  for  State. 

Hawley,  J.  Petitioner  is  held  in  confinement  in  the  State 
prison  under  a  commitment,  issued  on  the  sixteenth  day  of  No- 
yember,  1872,  ordering  him  to  be  imprisoned  for  the  term  of  ten 
years.  He  claims  that  he  is  entitled  to  his  discharge  under  the 
amended  act  *'  for  the  government  of  the  State  prison"  approved 
March  1,  1881,  which  provides  that  every  convict  faithfully  per- 
forming such  labor  as  may  be  required  of  him  by  the  rules  and 
regulations  of  the  prison  "  shall  be  allowed  from  his  term,  instead 
and  in  lieu  of  the  commutation  heretofore  allowed  by  law,  a  deduc- 
tion of  two  months  in  each  of  the  first  two  years,  three  months  in 
each  of  the  next  two  years,  and  four  months  in  each  of  the  re- 
maining years  of  said  term."     Stats.  1881,  109. 

The  act  is  in  terms  retroactive.  It  was  evidently  intended  by  the 
legislature  to  apply  to  cases  before,  as  well  as  after,  the  first  day  of 
April,  1881,  when  the  act  takes  effect.  This  is  made  clear  by  the 
language  of  the  proviso  :  "  That  of  those  prisoners  entitled  to 
their  discharge  at  the  date  of  the  passage  of  this  act,  by  virtue  of 
the  provisions  hereof,  not  more  than  one  shall  be  discharged  on 
any  one  day."  Is  this  portion  of  the  act  constitutional  ?  Does  it 
not  interfere  with  the  judiciary  ?  The  Constitution  divides  the 
powers  of  the  government  of  this  State  into  three  separate  depart- 
ments ;  the  legislative,  execut\ve,  and  judicial.  It  declares  in  clear 
and  explicit  terms,  that  "  no  persons  charged  with  the  exercise  of 
powers  properly  belonging  to  one  of  these  departments  shall 
exercise  any  functions  appertaining  to  either  of  the  others,  except 
in  the  cases  herein  expressly  directed  or  permitted."  Const.,  art.  3. 
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The  judicial  power  of  this  State  is  vested  iu  the  courts.  The 
trial,  conviction  and  sentence  of  prisoners  who  have  violated  the 
laws  of  this  State  are  well-known  judicial  duties.  Neither  the 
legislative  nor  the  executive  department  can  interfere  with  the 
courts  in  the  exercise  of  these  or  other  duties  which  pertain  ex- 
clusively to  the  judicial  department. 

Section  21  of  article  5  of  the  Constitution,  creating  a  board  of 
State  prison  commissioners,  and  giving  to  it  ''  such  supervision  of 
All  matters  connected  with  the  State  prison  as  may  be  provided  by 
law,"  does  not  direct  or  permit  the  legislature,  under  the  pretense 
of  regulating  the  discipline  of  the  prison,  to  wipe  out  and  destroy 
the  previous  sentences,  or  any  portion  thereof,  imposed  upon  the 
prisoners  by  the  courts.  The  legislature  can  only  pass  such  acts  as 
are  authorized  by  the  Constitution.  It  cannot  infringe  upon  any  of 
its  provisions. 

It  may  be  admitted  for  the  sake  of  the  argument,  that  the  act 
was  framed  and  beYieficially  designed  to  improve  the  discipline  of 
the  prison,  and  that  it  would,  if  allowed  to  be  carried  into  effect, 
produce  that  happy  result.  If  so,  this  argument  might  have  had 
some  force  with  the  framers  of  the  Constitution  had  it  then  been 
presented,  but  is  not  entitled  to  any  weight  with  us  if  the  Constitu- 
tion is,  as  we  think  it  is,  clear  and  explicit.  We  have  only  to  deal 
with  the  question  of  power.  We  have  nothing  to  do  with  the 
wisdom  or  expediency  of  the  statute.  We  are  of  opinion  that  the 
act  in  question,  in  so  far  as  it  attempts  to  commute  any  portion  of 
the  sentence  imposed  by  the  courts  prior  to  the  time  the  act  took 
effect,  is  inoperative  and  void,  because  it  interferes  with  the  judi- 
ciary. 

A  similar  law  was  declared  unconstitutional  by  the  Supreme 
Court  of  Pennsylvania,  and  for  the  same  reasons.  The  court,  in 
passing  upon  this  question,  said :  "  The  whole  judicial  power  of 
the  Commonwealth  is  vested  in  courts.  Not  a  fragment  of  it  be- 
longs to  the  legislature.  The  trial,  conviction,  and  sentencing  of 
criminals  are  judicial  duties,  and  the  duration  or  period  of  the 
sentence  is  an  essential  part  of  a  judicial  judgment  in  a  criminal 
record.  Can  it  be  reversed  or  modified  by  a  board  of  prison  inspect- 
ors acting  under  legislative  authority  ?  If  it  can,  what  judicial 
decree  is  not  exposed  to  legislative  modifications  ?  From  what 
judicial  sentence  may  not  the  legislature  direct  ^  deductions  '  to  be 
mule  if  this  act  bo  constitutional  ?    What  they  may  do  indirectly 
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they  may  do  directly.  If  they  may  authorize  boards  of  inspectors 
to  disregard  judicial  sentences,  why  may  they  not  repeal  them  as 
fast  as  they  are  pronounced,  and  thus  assume  the  highest  judicial 
functions  ? 

''  It  is  to  be  observed  that  these  questions  have  no  reference  to 
the  power  of  the  legislature  to  prescribe  a  general  rule  of  law  that 
shall  be  inconsistent  with  a  previous  judicial  decree.  Such  a  rule, 
when  it  operates  on  future  cases  and  not  retrospectively,  is  quite 
legitimate.  Their  power  to  legislate  in  that  manner  is  not  to  be 
doubted.  But  under  the  act  in  question  the  good  conduct  of  a 
particular  individual,  under  judicial  sentence,  is  to  work  out  for 
him  an  abatement  of  a  part  of  his  sentence.  In  respect  to  one  of 
the  relators  who  was  convicted  and  sentenced  before  the  law  was 
passed,  it  is  considered  very  clear  that  it  is  a  legislative  impairing 
of  an  existing  legal  judgment^'  Commonwealth  v.  HalloiDayy  42 
Penn.  St.  448. 

The  prisoner  is  renuknded  into  custody. 

Judgment  reversed. 

Belkkap,  J.,  did  not  participate  in  this  decision* 


Strait  v.  Bbowk. 

ao  Ner.  817.) 

Water  and  wUer-^ourss — dh&rting  spring  — percolation. 

One  maj  not  divert  a  spring  on  his  land  to  the  injary  of  a  prior  appropriator 
to  whom  the  water  natarally  oomea  through  a  creek  by  percolation  from  the 
spring. 

SUIT  to  establish  right  to  water.      The  opinion  states  the  case. 
The  defendants  had  judgment  below 

R.  M.  Clarkey  for  appellants. 

C,  J.  Lansing^  for  respondents. 

Belkn'ap,  J.     This  is  a  suit  in  equity  to  establish  the  right  of 
the  plaintiflE  to  the  waters  of  Duck  water  creek.     The  sources  of 
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this  creek  are  springs^  known  as  the  ^'  Warm  springs/'  the  waters 
of  which^  after  running  a  short  distance  through  a  natural  surface 
channel,  are  discharged  into  a  large  slough.  This  slough  has  no 
natural  surface  outlet.  Its  wetfterly  border  consists  of  concretionary 
limestone,  formed  by  the  waters,  and  this  formation  extends  to  the 
defined  surf  ace  channel  of  the  creek,  a  distance  of  about  half  a  mile. 
The  land  thereby  embraced  is  a  portion  of  the  unoccupied  public 
domain,  and  is  unfitted  for  agricultural  or  other  purposes.  Its  sur- 
face gradually  slo})es  from  the  lake  to  the  creek.  The  waters  of  the 
creek  i^ere  appropriated  by  the  plaintiffs  during  the  years  1867, 
1868  and  1869,  for  the  purpose  of  irrigating  their  farming  lands  ad- 
jacent thereto,  and  ever  since  then  plaintiffs  have  used  the  waters 
for  the  purpose  of  their  appropriations,  except  when  deprived 
thereof  by  the  acts  of  the  defendants  hereinafter  stated. 

In  the  year  1875,  the  defendants,  in  order  to  obtain  water  for  the 
purpose  of  irrigating  their  lands,  which  are  so  situated  that  they 
can  not  be  irrigated  by  waters  from  the  creek,  diverted  tlie  waters 
of  the  Warm  springs  for  this  purpose.  The  principal  object  of 
this  suit  is  to  restrain  defendants  from  diverting  these  waters. 

The  court,  before  whom  the  cause  was  tried,  was  assisted  in  the 
determination  of  the  questions  of  fact  involved,  by  a  jury  to  whom 
certain  interrogatories  were  submitted.  The  court  adopted  the 
answers  of  the  jury  to  the  interrogatories,  and  in  connection  there- 
with made  further  findings  of  facts.  Many  of  the  interrogatories 
submitted  to  the  jury,  as  well  as  the  findings  made  by  the  court, 
were  addressed  to  tlie  question  of  the  mode  by  which  the  waters  of 
the  springs  reach  the  creek.  Upon  this  subject  there  is  a  conflict 
in  the  findings.  For  instance  :  The  following  interrogatory  was 
submitted  to  the  juiy  :  "Is  there  any  subterranean  stream  or  per- 
colation of  water  from  Warm  springs  to  Duckwater  creek  ?'  To 
which  the  jury  responded,  "No."  Afterward  they  answered, 
"Yes,"  to  the  following  interrogatory:  "Do  the  waters  of  the 
Warm  springs  connect  with  Duckwater  creek  and  furnish  part  of 
the  waters  usually  flowing  therein  by  subterranean  channels  ?"  But 
throwing  out  of  view  the  question  of  conflict  in  the  findings,  and 
considering  all  of  them  together,  we  think  we  are  justified  in  as- 
suming that  at  an  indefinite  time  the  waters  of  the  springs  flowed 
through  a  natural  surface  channel  to  the  creek  ;  that  the  calcareous 
properties  of  the  waters  of  the  springs  have  formed  a  light,  porous 
limestone,  by  which  the  natural  channel  from  the  slough  to  the 
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creek  has  been  closed,  and  that  by  some  subterranean  meauB,  which 
do  not  appear  to  have  been  satisfactorily  established  to  the  court  or 
jury,  the  waters  of  the  springs  find  their  way  to  the  creek.  Thera 
18  no  conflict  with  the  finding  that  the  springs  are  the  source  of  the 
creek,  and  that  the  diversion  of  the  defendants  appreciably  dimin- 
ishes the  Yolume  of  water  naturally  flowing  in  the  creek.  Upon 
these  facts  the  District  Court  rendered  judgment  in  favor  of  de* 
fendants. 

No  question  of  riparian  proprietorship  arises  in  this  case.  Both: 
parties  claim  by  virtue  of  appropriations  of  the  waters.  The  doc- 
trine of  appropriation  of  surface  waters,  as  established  in  the? 
Pacific  States,  is  conceded  by  respondent.  This  doctrine  declares 
that  prior  appropriation  gives  the  better  right  to  running  water 
upon  the  public  lands  to  the  extent  of  the  appropriations.  If  this 
law,  as  thus  established,  is  applicable  to  the  facts  of  this  case,  the 
judgment  must  be  i*eversed. 

Counsel  for  respondents  contend  that  the  judgment  should  bo 
sustained,  because  there  is  no  known  or  defined  channel  through 
which  the  waters  of  the  springs  reach  the  creek ;  that  if  these 
waters  at  all  reach  the  creek,  they  do  so  by  percolation  or  other  un- 
known means,  and  that  to  such  cases  the  law  of  water-courses  does 
not  apply. 

It  has  been  conclusively  established  by  a  long  line  of  decisions 
that  percolating  water  existing  in  the  earth  is  not  governed  by  the 
same  laws  that  have  been  established  for  running  streams.  No 
distinction  exists  in  the  law  between  waters  running  under  the  sur- 
face in  defined  channels  and  those  running  in  distinct  channels 
upon  the  surface.  The  distmction  is  made  between  all  waters  run- 
ning in  distinct  channels,  whether  upon  the  surface  or  subterranean^ 
and  those  oozing  or  percolating  through  the  soil  in  varying  quan- 
tities and  uncertain  directions.  The  grounds  for  the  distinctions 
are  clearly  pointed  out  in  the  authorities. 

The  subject  was  carefully  considered  in  the  case  of  Chatfield  v. 
Wilson,  28  Vt.  64.  The  court  there  said  :  **The  secret,  changeable 
and  uncontrollable  character  of  underground  water,  in  its  opera- 
tions, is  so  diverse  and  uncertain  that  we  cannot  well  subject  it  to 
the  regulations  of  law,  nor  build  upon  it  a  system  of  rules,  as  is 
done  in  the  case  of  surface  streams.  Their  nature  is  defined,  and 
their  progress  over  the  surface  may  be  seen  and  known,  and  is 
uniform.     They  are  not  in  the  earth  and  a  part  of  it,  and  no  se- 
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erct  influences  move  them,  but  they  assume  a  distinct  character 
from  that  of  the  earth,  and  become  subject  to  a  certain  law — the 
great  law  of  gravitation." 

There  is  then  no  difficulty  in  recognizing  a  right  to  the  use  of 
water  flowing  in  a  stream  as  private  property,  and  regulating  that 
use  by  settled  principles  of  law. 

We  think  the  practical  **  uncertain  ties  which  must  ever  attend  sub- 
terranean watersisreasonenough  why  it  should  not  be  attempted  to 
subject  them  to  certain  and  fixed  rules  of  law,  and  that  it  is  better  to 
leave  them  to  be  enjoyed  absolutely  by  the  owner  of  the  land,  as 
one  of  its  natural  advantages,  and  in  the  eye  of  the  law  a  part  of 
it,  and  we  think  we  are  warranted  in  this  view  by  well-considered 


cases." 


In  Haldeman  v.  Bruckharty  45  Penn.  St.  519,  upon  this  subject 
the  court  said  :  "In  case  of  an  underground  supply  to  a  spring  or 
well,  or  a  stream  emerging  upon  land  of  a  lower  proprietor,  the 
water  does  not  flow  openly  in  the  sight  of  the  owner  of  the  soil 
under  wliich  it  passes,  there  is  therefore  no  reason  for  implying 
consent  or  agreement  between  the  proprietors  of  the  adjoming 
lands  beneath  which  underground  currents  exist,  which  is  one  of 
the  foundations  upon  which  the  law  as  to  surface  streams  is  sup- 
posed to  be  built ;  and  for  the  same  reason  no  trace  of  positive  law 
can  be  inferred.  Again,  if  the  lower  proprietor  has  a  right  to  the 
undisturbed  flowage  of  water  through  subterranean  passages  in  his 
neighbor's  land,  he  has  the  power  of  preventing  that  neighbor  from 
using  the  water  on  his  own  soil,  for  he  cannot  use  it  and  return  it 
to  its  old  passage-way,  which  he  may  do  in  the  case  of  a  surface 
stream.  Such  a  right,  if  it  exists,  also  exposes  the  upper  proprietor 
to  the  hazard  of  incurring  fruitlessly  heavy  expenditures  in  efforts 
to  improve  or  use  his  land,  since  he  can  have  no  knowledge,  until 
after  his  outlay  is  made,  that  his  contemplated  use  will  interfere 
with  any  rights  or  interests  of  an  adjoining  owner.  A  surface 
stream  cannot  be  diverted  without  knowledge  that  the  diversion 
will  affect  a  lower  proprietor.  Not  so  with  an  unknown  subter- 
ranean percolation  or  stream.  One  can  hardly  have  rights  upon 
another's  land  whicli  are  imperceptible,  of  which  neither  himself 
or  that  other  can  have  any  knowledge.  No  such  right  can  be  sup- 
posed to  have  been  taken  into  consideration  when  either  the  uppei 
or  lower  tract  was  purchased.  The  purchaser  of  lands  on  which 
there  are  unknown  sub-surface  currents,  must  buy  in  ignorance  of 
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any  obstacle  to  the  full  enjoyment  of  his  purchase  indefinitely 
downward,  and  the  purchaser  of  land  upon  which  a  spring  rises, 
ignorant  whence  and  how  the  water  comes,  cannot  bargain  for  any 
right  to  a  secret  flow  of  watei  in  another's  land.  It  would  seem 
therefore  most  unreasonable  that  the  latter  should  have  a  right  to 
prevent  his  neighbor  from  enjoying  his  own  land  in  the  ordinary 
way,  either  by  digging  wells,  cellars,  drains,  or  by  quarrying  and 
mining." 

Because  of  these  reasons  courts  have  treated  percolating  waters 
as  part  of  the  soil,  and  upon  the  principle  that  the  owner  has  the 
land,  even  to  the  sky  and  to  the  lowest  depths,  have  permitted  him  to 
dig  as  deep  and  build  as  high  as  he  pleased. 

Accordingly  in  Mosier  v.  Caldwell,  7  Nev.  363,  a  case  involving 
the  rights  of  adjoining  owners  of  land  to  water  percolating  through 
the  soil,  this  court  followed  the  general  current  of  authority.  In 
that  case  plaintiffs  appropriated  the  waters  of  a  spring  upon  their 
own  lands.  Afterward  the  defendants,  owning  adjoining  lands, 
dug  a  well  thereon.  The  excavation  caused  the  spring  to  dry  up, 
but  there  was  no  visible  connection  between  the  spring  and  the 
well,  the  flow  of  water  being  by  percolation.  It  was  held  that  the 
damage  done  by  defendants  sinking  their  well  was  not  the  subject 
of  legal  redress. 

We  fail  however  to  appreciate  the  force  of  the  argument  that 
undertakes  to  make  the  law  of  percolating  waters  applicable  to  the 
facts  of  the  case  under  consideration.  One  of  the  defendants,  it 
is  true,  is  the  owner  of  the  land  upon  which  the  Warm  springs 
are  situated,  and  it  is  also  true,  as  a  general  principle,  that  the 
owner  of  land  in  its  proper  enjoyment  may  cut  off  or  divert  with 
impunity  the  water  percolating  through  his  soil ;  but  the  difficulty 
of  defendants'  position  is  that  they  have  not  been  sued  for  divert- 
ing percolating  waters.  It  is  not  charged  that  in  digging  drains, 
sinking  wells,  or  working  mines,  or  otherwise  improving  their 
property,  they  have  interfered  with  waters  percolating  through  the 
earth,  as  was  the  fact  in  the  cases  to  which  we  have  been  referred. 
On  the  contrary,  they  have  gone  to  the  source  of  the  creek  and  di- 
verted living  surface  waters. 

To  these  waters  plaintiffs  had  acquired  a  prior  right  by  virtue  of 
an  earlier  appropriation.  But  because  in  passing  from  the  springs 
to  the  creek  the  waters  either  percolate  through  the  earth  or  are 
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conveyed  by  unknown  subterranean  channels^  it  is  urged  that  the 
law  relating  to  percolating  waters  should  be  applied. 

It  seems  clear  that  none  of  the  reasons  upon  which  the  law  of 
percolating  water  is  based  exist  in  this  case.  Here  there  is  no  un- 
certainty, either  as  to  the  existence  of  the  water  or  the  amount  of 
water  which  defendants  have  taken  from  plaintiffs.  Nor  is  it 
areasonable  to  suppose  that  defendants  could  have  been  ignorant  of 
the  effect  which  their  diversion  of  the  waters  would  produce  upon 
the  plaintiffs  lower  down  the  creek.  It  may  fairly  be  assumed  that 
plaintiffs  acquired  their  lands  from  the  fact  that  the  waters  of  the 
creek  could  be  made  available  for  irrigation ;  and  having  appropri- 
ated the  waters  prior  to  the  appropriation  made  by  def  endants,  such 
prior  appropriation  should  be  protected. 

It  would  be  a  mere  pretense  of  protection  of  the  rights  acquired  by 
the  earlier  appropriators  of  the  waters  of  the  creek  to  say  that  later 
appropriators  could  lawfully  acquire  rights  to  the  springs  which 
constitute  the  source  of  the  creek,  simply  because  the  means  by 
which  the  waters  are  conveyed  from  spring  to  creek  are  subter- 
ranean and  not  well  understood.  For  these  reasons  we  are  of  the 
opinion  that  the  judgment  is  against  law  and  should  be  reversed. 
As  there  may  be  a  retrial  of  the  case  we  consider  it  advisable  to  add 
that  under  the  facts  established,  plaintiffs  were  entitled  in  their 
pleadings  and  evidence  to  treat  the  waters  of  the  springs  as  a  part  of 
the  creek. 

Judgment  reversed* 
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Bbumheb  y.  Gohk. 

(86N.  Y.  U.) 

InturanM  —  l{fs  —  htubandfor  totfe  —  "  endawmefU  "  poUoif. 

Under  the  statute  permittiDg  a  wife  to  insure  Ler  husband's  life  for  hei 
benefit,  he  paying  the  premiums,  and  to  hold  the  proceeds  as  against  big 
ereditoTB,  the  insurance  may  be  on  the  "endowment  *'  plan. 

ACTION  for  a  re-assignment  of  a  policy  of  life  insurance.     The 
head  note  and  opinion  show  the  facts.     The  plaintiff  had 
judgment  below. 

Julien  T.  Davies,  for  appellant. 

A.  Blumensteil,  for  respondent. 

Andrews,  J.  [Omitting  other  matter.]  It  is  claimed  that  the 
policy  in  question  is  not  within  the  act  of  1840,  and  is  not  there- 
fore subject  to  the  rule  of  non-assignability  established  in  Fadie  v. 
Shminoyij  "Z^  N.  Y.  9,  for  the  reason  that  it  is  an  endowment  policy— 
that  is,  a  contract  by  the  insurer,  m  the  alternative,  in  consideration 
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of  the  payment  by  the  insured  of  an  annual  premium,  to  pay  the  sum 
insured  at  the  expiration  of  a  term  of  years,  or  on  the  death  of  the 
husband,  at  any  eai'lier  period.  The  husband  insured  by  the  policy 
in  this  case  is  still  living,  and  the  period  has  not  arrived  when  the 
obligation  of  the  insurer  to  pay  has  become  absolute  ;  and  it  is 
insisted  that  the  assignment  of  the  wife  sought  to  be  annulled  in 
this  action  was  valid,  so  far  at  least  as  to  convey  her  contingent 
interest,  m  the  event  of  the  husband  surviving  the  time  when  the 
policy  becomes  payable.  This  contention  is  based  on  the  claim  that 
only  contracts  for  life  insurance  strictly — that  is,  insurance  pay- 
able in  the  event  of  death,  are  within  the  purview  of  the  act  of  1840, 
and  that  the  reason  assigned  in  Eadie  v.  Slimmotiy  for  holding  that 
policies  of  life  insurance  payable  to  wives  are  non-assignable,  viz. : 
that  the  legislature  had  in  view  the  protection  of  widows  and 
orphans,  which  would  or  might  be  frustrated,  if  a  wife  was  per- 
mitted to  assign  the  policy  during  her  husband's  life,  has  no  appli- 
cation to  the  endowment  feature  of  a  life  policy,  which  contemplates 
the  maturity  of  the  contract  during  the  husband's  life.  There  is 
considerable  force  in  the  argument  that  an  endowment  policy  was 
not  in  the  mind  of  the  legislature  when  the  act  of  1840  was  passed. 
The  original  act  provides  that  a  married  woman  may  cause  her  hus* 
band's  life  to  be  insured  for  her  use,  '*  for  any  definite  period  or  for 
the  term  of  his  natural  life  ;"  and  fiui;h3r  provides  that  the  insur- 
ance shall  be  payable  to  her  *M'n  case  of  her  surviving  her  husband, '* 
and  refers  to  no  other  event  upon  the  happening  of  which  she  is 
entitled  to  receive  it.  It  seems  reasonable  therefore  to  suppose  that 
the  words  ^^  any  definite  period  "  in  the  original  section,  referred  to 
an  insurance  for  a  limited  period,  but  nevertheless  to  an  insurance 
payable  only  in  the  event  of  death.  This  construction  justifies  the 
remark  of  Denio,  J.,  in  Eadis  v.  Slimmony  that  the  statute  '*  looked 
to  a  provision  for  a  state  of  widowhood  and  for  orphaned  children.'* 
The  policy  in  that  case  was  issued  in  1852.  But  the  act  of  1840 
was  amended  by  chapter  656  of  the  Laws  of  1866,  by  striking  out 
the  words  in  the  first  section  of  the  original  act,  which  made  the 
insurance  payable  to  the  wife  "  in  case  of  her  surviving  her  hus- 
band," and  inserting  in  their  place  the  words,  "  in  case  of  her 
surviving  such  period  or  term. "  This  amendment  seems  to  have 
been  intended  to  bring  within  the  act  insurances  of  the  precise 
character  of  the  one  in  question. 

An  endowment  policy  is  an  insurance  into  v*liijh  enters  the  ele- 
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ment  of  life.  In  one  aspect,  it  is  a  contract  payable  in  the  event  of 
a  continuance  of  life  ;  in  the  other,  in  the  event  of  death  before 
the  period  specified.  The  amendment  of  1866  entitles  the  wife  to 
the  insurance,  whenever  she  survives  the  period  or  term  of  insur- 
ance, and  her  right  is  not  limited,  as  in  the  act  of  1840,  alone  upon 
the  event  of  her  surviving  her  husband,  and  seems  to  contemplate 
as  well  the  case  of  an  insurance  payable  before  the  death  of  the  hus- 
band, as  one  payable  on  his  death. 

[Omitting  other  matter.] 

We  think  the  judgment  is  right  and  should  be  affirmed. 

Judgment  afflrmed. 
All  concur. 


Van  Voorhis  v.  Bruttnall. 

(88  N.  Y.  18.) 

Marrioffe  —  dvoores  —  remarriage  in  another  StaU  —  ekUtUe, 

A  marriage  between  E.  and  B.  was  dieaolved  in  New  York  on  the  gronnd  of 
B.'8  adultery,  and  6.  was  forbidden  to  remarry  daring  E/s  lifetime,  in  accord- 
ance with  the  statute  declaring  such  remarriages  void.  Afterward  and  dar- 
ing E.'s  life  B.  went  with  I.,  a  resident  of  this  State,  to  Ck>nnecticat,  and 
there  married  I. ,  returning  the  same  day  to  New  York  and  thereafter  living 
m  New  York.  The  marriage  in  Connecticut  was  valid  there,  but  was  re- 
sorted to  for  the  purpose  of  evading  the  prohibition  in  the  decree  of  divorce. 
/feid,  that  a  child  of  B.  and  I.,  snhsequently '  bom  in  New  York,  was 
legitimate.* 

ACTION  for  construction  of  a  will.     The  opinion  states  tho 
facts.     Cross  appeals. 

George  W.  Stephens  and  Z>.  Jf.  Porter,  for  appellants. 

Richard  Busteed,  Jr.,  for  respondents. 

Danporth,  J.  By  this  action  the  plaintiffs  seek  a  construction 
of  the  will  of  Elias  W.  Van  Voorhis,  deceased,  and  an  adjudication 
as  to  the  right  under  it  of  the  defendant,  Rose  Van  Voorhis.  The 
questions  turn  upon  these  facts.  The  testator  died  in  1869,  leav- 
ing a  widow  and   three  children,  Elias,  Sarah  and   Barker.     The 

*  FnUnwed  In  Moorc  v.  Hef/ema?},  27  Hun.  60. 
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iiridow  and  Elias  were  appointed  executors.  By  the  will  a  specific 
devise  was  made  to  his  wife,  and  the  residue  of  the  estate  given  to 
the  executors  in  trust,  '^  so  long  as  his  wife  should  live,"  for  the 
accumulation  of  income  and  payment  by  them  as  therein  directed. 
By  its  second  clause  two-ninths  parts  of  this  income  was  to  be  paid 
for  the  benefit  of  Barker,  as  follows  :  Four  hundred  dollars  annu- 
ally for  the  support  of  Ella  Van  Voorhis,  and  the  same  amount  for 
the  support  of  Elias  William  Van  Voorhis,  children  of  Barker,  until 
they  should  respectively  reach  the  age  of  twenty-one  years,  the 
remainder  or  said  two-ninths  to  Bai'ker.  Before  the  commence- 
ment of  this  action  Ella  reached  the  age  of  twenty-one  years.  The 
sixth  clause  of  the  will  provided  that  upon  the  death  of  the  testa- 
tor's wife  all  his  property  should  be  divided  equally  between  his 
children  above  named,  share  and  share  alike,  and  the  issue  of  any 
deceased  child  should  take  the  share  his,  her  or  their  parent  would 
have  taken  if  then  living.  Elizabeth  wjis  then  the  wife  of  Barker 
and  mother  of  Ella  and  Elias,  his  children.  Afterward  and  on  the 
19th  of  April,  1872,  in  consequence  of  proceedings  begun  by  her, 
the  Supreme  Court  of  this  State  dissolved  the  marriage  of  Elizabeth 
and  Barker,  on  the  ground  of  his  adultery,  and  also  adjudged  that 
it  should  not  be  lawful  for  him  to  maiTy  again  until  her  death. 
That  event  has  not  happened,  but  on  tlio  10th  of  June,  1874,  he 
married  Ida  L.  Baron  Schroeder  at  the  city  of  New  Haven,  in  the 
State  of  Connecticut.  Both  parties  then  resided  in  this  State,  and 
the  trial  court  found  as  a  fact  **  that  tliey  went  to  New  Haven  for 
the  purpose  of  evading. the  New  York  law,  for  the  reason  that  the 
said  Barker  Van  Voorhis  wiis  prohibited  from  marrying  again  in 
this  State."  On  the  same  day  they  returned  to  New  York  and  con- 
tinuea  to  reside  there  until  the  death  of  Barker  in  1880.  Defend- 
ant Rose  Van  Voorhis  was  a  child  of  that  marriage,  born  in  this 
State,  April  2,  1875.  The  trial  court  also  found  that  the  marriage 
was  valid  under  the  laws  of  Connecticut,  but  from  the  facts  above 
stated,  that  it  was  null  and  void  by  the  laws  of  this  State.  Rose 
therefore  was  adjudged  illegitimate  and  not  entitled  to  take  under 
the  will.  It  was  also  declared  that  the  two-ninths  of  the  income 
appropriated  for  the  benefit  of  Barker  (after  deducting  $400  annu- 
ally during  the  minority  of  Elias)  were  undisposed  of  and  went  by 
force  of  the  statute  of  distributions  to  Elizabeth,  his  former  wife, 
and  her  children.  The  plaintiffs,  and  Rose  Van  Voorhis  and  Sarah 
Brintnall,  defendants,  appealed  to  the  General  Term  of  the  Supreme 
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Goart,  where  the  judgment  was  affirmed.  They  now  appeal  to  this 
court. 

The  plaintiffs  and  the  defendant  Sarah  Brintnall  ohject  to  so 
much  of  the  judgment  as  disposes  of  the  income  set  apart  by  the 
second  clause  of  the  will.  They  insist  that  Elizabeth^  the  former 
wife  of  Barker,  has  no  concern  with  it.  On  the  contrary,  they  say 
it  should  go  to  the  testator's  son  Elias,  and  Sarah,  his  daughter, 
each  taking  one-third,  and  the  remaining  third  to  the  children  of 
Barker.  This  question  was  not  presented  by  the  complaint  as  one 
concerning  which  the  executors  had  any  doubt,  and  they  now  claim 
that  it  was  by  inadvertence  passed  upon  by  the  trial  court.  It 
would  seem  therefore  that  the  attention  of  that  court  should  have 
been  called  to  it  in  some  other  way  than  by  exception  and  ap- 
peal. As  the  case  stands  there  is  such  a  defect  of  parties  as  would 
make  unavailing  our  decision  if  it  should  accord  with  the  plaintiff's 
views.  Elizabeth,  the  mother,  is  not  before  us  and  would  yet  have 
a  right  to  be  heard.  Whether  one  released  without  fault  on  her 
part  from  the  obligations  of  marriage  may,  upon  the  death  of  her 
former  husband,  have  a  share  of  his  personal  estate,  and  if  so, 
whether  it  is  to  be  measured  by  its  condition  at  the  time  of  the 
divorce  or  at  his  death,  should  not  be  determined  in  her  absence. 
Our  conclusion  however  upon  the  remaining  question  will  lead  to 
a  new  trial  ;  and  in  the  meantime  such  steps  can  be  taken  as  the 
parties  think  fit  to  complete  the  record. 

That  question  involves  the  civil  status  acquired  by  Barker  Van 
Voorhis  and  Ida  by  tlie  marriage  in  Connecticut.  First,  it  is  a 
general  rule  of  law  that  a  contract  entered  into  in  another  State  or 
country,  if  valid  according  to  the  law  of  that  j^lace,  is  valid  every- 
where {King  of  Spain  v.  Machado,  4  Kuss.  225  ;  Polter  v.  Brown, 
5  East,  130  ;  Story's  Conll.  of  Laws,  §  242)  ;  and  tliis,  says  Kent 
(2  Com.  454),  *' is  jure  fjentivm  and  by  tacit  assent,"  and  Lord 
Brougham  in  Warrenilcr  v.  Warrender,  2  CI.  &  Fin.  529,  530, 
declares  that  the  courts  of  the  country  where  the  qiiostion  arises 
resort  to  the  law  of  the  country  where  the  contract  was  made,  not 
ex  comitati,  but  exdebitojustiticB.  And  coming  to  the  case  in  hand, 
the  rule  recognizes  as  valid  a  marriage  considered  valid  in  the  place 
where  celebrated.  Story's  Confl.  of  Laws,  §§  G9,  70  ;  Connelly  v. 
Connelly,  2  Eng.  L.  &  Eq.  570.  ''  We  all  know,"  say  tlio  court 
in  that  case,  'Hiiat  in  questions  of  marriage  contract,  the  lex  loci 
contractus  is  that  which  is  to  determine  the  status  oi  the  parties," 
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and  also  declare  that  this  by  consent  of  all  nations  ia  jus  gentium. 
In  Dalrymple  v.  Dalry?nple,  2  Uagg.  Const.  54,  it  was  held  that  a 
marriage,  good  in  Scotland,  though  otherwise  by  the  law  of  England, 
is  valid  in  that  country ;  and  this  was  put  iipon  the  ground  that 
the  rights  of  the  parties  must  be  tried  by  reference  to  tlie  law  of  the 
country  where  they  originated.  In  Srrimshire  v.  Scrimshire,  2 
Hagg.  Const.  395,  the  same  principle  is  stated  in  different  words. 
The  court  say,  "  All  parties  contracting  gain  a  forum  in  the  place 
where  the  contract  is  entered  into."  WarrsTiderY.  Warrcnder, 
supra  ;  Lacon  v.  Hlggin.^,  1  Dow.  &  Ry.  38  ;  Butler  v.  Freeman, 
1  Amb.  303^  Not  only  is  this  the  result  of  English  decisions, 
but  is  believed  to  state  the  principle  upon  which  the  courts  of 
many  of  our  sister  States  have  acted  (Greenwood  v.  Curtis,  6  Mass. 
358  (4  Am.  Dec.  145) ;  Medway  v.  Needham,  16  Mass.  157  (8  Am. 
Dec.  131)  ;  Parton  v.  Hervey,  1  Gray,  119 ;  Putnam  v.  Putnavi, 
8  Pick.  433 ;  Dickson  v.  Dickson,  1  Yerg.  110  (24  Am.  Dec.  444)  ; 
Stevenson  v.  Gray,  17  B.  Monr.193  ;  Fornshill  v.  Murray,  1  Bland. 
Ch.  479  (18  Am.  Dec.  344) ;  and  by  which  our  own,  with  few  excep- 
tions, have  been  governed.  In  Decouche  v.  Savetier,  3  Johns.  Ch. 
210  (8  Am.  Dec.  478),  Chancellor  Kent  says  :  "  There  is  no  doubt  of 
the  general  principle  that  the  rights  dependent  upon  nuptial  contracts 
are  to  be  determined  by  the  lex  hci.^^  In  Cropsey  v.  Ogden,  11 K.  Y. 
228,  Johnson,  J.,  says,  p.  236:  "  By  the  universal  practice  of  civil- 
ized nations  the  permission  or  prohibition  of  particular  marriages  of 
right  belongs  to  the  country  where  the  marriage  is  to  be  celebrated." 
The  court  had  before  it  the  case  of  one  who,  having  a  former  wife 
living,  from  whom  he  tlien  had  been  divorced  for  adultery  by  him 
committed,  married  a  second  time  in  this  State.  His  last  marriage 
was  held  to  be  void  under  our  statute  prohibiting  a  second  or  other 
subsequent  marriage  of  any  person  "  during  the  life-time  of  any 
former  husband  or  wife  of  such  person."  There  the  former  mar- 
riage, his  adultery,  and  the  existence  of  his  first  wife  established 
the  condition  or  quality  of  the  man.  They  were  facts  in  his  history, 
and  brouglit  him  within  the  terms  of  our  law.  The  general  rule 
above  stated  was  applied.  The  lex  loci  governed.  But  the  court 
said  it  was  not  necessary  for  them  to  consider  what  would  have  been 
the  effect  of  a  marriage  celebrated  out  of  this  State.  Its  attention 
was  however  directly  brought  to  the  statute  relating  to  marriages, 
and  the  circumstances  under  which  the  remarks  above  quoted,  and 
others  seeming  to  discriminate  between  a  marriage  in  this  State  and 


OCTOBER  TERM,  1881.  ^09 

Van  VoorUis  v.  Brintnall. 

out  of  it,  were  made,  render  tliem  the  more  significant.  In  Havi- 
laml  V.  Halsteady  34  N".  Y.  643,  a  person  divorced  for  the  samo 
offense  in  this  State  promised  in  Kew  Jersey  to  marry  the  plaintiff. 
He  married  another,  and  an  action  for  the  breach  of  this  promise 
was  brought  here  and  failed.  The  parties  resided  in  this  State  and 
contemplated  the  performance  of  the  contract  here.  The  court  care- 
fully distinguish  tlie  case  so  presented  from  one  where  a  marriage 
had  taken  place  in  a  foreign  State.  They  assume  that  the  latter 
would  be  treated  as  valid,  although  the  parties  had  gone  there  with 
intent  to  evade  the  laws  of  this  State,  and  citing  Medway  v.  Need- 
harHy  supra y  say  the  doctrine  *Mn  favor  of  marriage  so  contracted 
is  founded  on  principles  of  policy,  to  prevent  the  great  inconvenience 
and  cruelty  of  bastardizing  the  issue  of  such  marriages,  and  to 
avoid  the  public  mischief  which  would  result  from  the  loose  state 
in  which  people  so  situated  would  live."  Indeed  the  general  doctrine 
is  so  well  settle!  by  th3  decisions  of  all  courts  and  the  reiteration  of 
text  writers  as  to  become  a  maxim  in  the  law,  that  one  rule  in  these 
cases  should  be  followed  by  all  cjiintries  ;  tli:it  ii  the  Liw  of  the 
country  where  the  contract  is  made.  Story,  supra,  84 ;  2  Kent 
Com.  91-92.  There  are  no  doubt  exceptions  to  this  rule  ;  cases, 
first, of  incest  or  polygamy  coming  within  tha  prohibitions  of 
natural  law  ( Wijhtman  v.  Wightmi  t,  4  Jolms.  Ch.  343  ;  ffutchins 
V.  Kimmell,  31  Mich.  133  ;  s.  c,  18  Am,  Rep.  164 ;  Story,  supra, 
§  113  rt  [7th  ed.])  ;  second,  of  prohibition  by  positive  law.  It  is 
contended  by  the  learned  counsel  for  the  respondent  that  the  judg- 
ment may  be  upheld  upon  the  ground  that  the  marriage  is  one  of  the 
latter  class.  The  assertion  however  is  left  unsupported  by  argument 
or  the  citation  of  authorities.  Its  truth  is  not  so  self-evident  as  to 
dispense  with  either,  and  the  omission,  coupled  with  our  own 
examination,  leads  us  to  think  that  the  courts  have  not  yet  spoken 
with  a  controlling  voice  in  its  favor.  It  is  to  be  bo  m  lintained,  if 
at  ail,  upon  the  prohibition  in  the  judgment  of  divorce  alrejidy  re- 
ferred to,  and  the  provisions  of  the  statute  which  made  the  judg- 
ment proper.  Graves  v.  Graves,  2  Paige,  62.  The  question  is 
not  one  of  ethics  or  morality,  but  the  extent  of  the  authority  of 
the  statute  as  a  rule  of  conduct.  As  a  direct  inquiry  it  is  here  for 
the  first  time.  There  are  dicta  and  expressions  having  relation  to 
it  ir.  Cropsey  v.  Ogden,  and  Ilaviland  v.  Halstead,  supra,  tending 
to  confine  the  effect  of  the  statutory  prohibition  and  declaration  of 
invalidity  to  second  marriages  within  this  State ;  but  in  neither 
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case  was  the  precise  question  before  the  court  for  judgment.  In 
other  courts  of  this  State  it  has  met  with  differing  answers.  In  the 
Supreme  Court,  first  department,  Marshall  v.  Marsluilly  2  Hun,  238, 
by  a  divided  court,  and  Thorpe  v.  Thorpe,  Superior  Court  of  New 
York  city,  following  it,  a  marriage  under  similar  circumstances 
was  held  void.  The  judgment  now  before  us  went  upon  the  princi- 
ple of  stare  decisis,  the  court  below  also  following  Marshall  y.  Mar- 
sJmU,  supra ;  Kerrison  v.  Kerrison,  Special  Term,  fourth  depart- 
ment, 8  Abb.  N.  C.  444,  and  Matter  of  Webb,  1  Tucker,  372  (Surr. 
Ct.)  are  to  the  contrary.  To  the  latter  class  may  be  added  Pons- 
ford  V.  Johnson,  before  Nelsok  and  Betts,  JJ,,  2  Blatchf.  51. 
These  decisions  are  irreconcilable,  and  any  determination  reached 
by  us  must  overrule  one  class  or  the  other.  We  are  therefore  at 
liberty  to  treat  the  subject  as  res  Integra,  unaffected  by  any  para- 
mount authority,  although  greatly  assisted  by  the  reasoning  of  the 
learned  judges  who  have  taken  part  in  those  judgments. 

The  statutory  provisions  relied  upon  by  the  respondent  are  found 
in  part  2,  chap.  8  of  the  R.  S.,  entitled  "Of  the  domestic  rela- 
tions,'' and  especially  in  those  articles  which  treat  "  of  husband  and 
wife.''  Tit.  1,  arts.  1  to  5,  vol.  2,  p,  138.  The  statute  does  not 
define  marriage  or  introduce  a  new  formula  for  the  relation,  but 
treats  it  as  existing,  and  declares  it  shall  continue  "in  this  Qtate" 
a  civil  contract  (§  1,  chap.  8,  tit.  1,  art.  1,  part  2),  adopts  the  prin- 
ciples of  the  common  law  which  renders  invalid  marriages  between 
persons  connected  by  certain  lines  of  consanguinity  (§  3,  id. )  or  who 
for  want  of  age  or  understanding  are  incapable  of  consent,  or  who 
if  capable  have  been  induced  to  give  it  by  fraud  or  force.  §  4,  id. 
It  then  declares  tliat  no  second  marriage  shall  be  contracted  by  any 
person  during  the  life-time  of  any  former  husband  or  wife  of  such 
person,  unless  the  marriage  with  such  former  husband  or  wife  shall 
have  been  dissolved  for  some  cause  other  than  the  adultery  of  such 
person,  and  that  every  marriage  contracted  contrary  to  this  provis- 
ion shall  be  absolutely  void.  §  5,  id.  These  circumstances  are  re- 
stated as  grounds  of  divorce,  and  it  is  enacted  that  "  whenever  a 
marriage  shall  be  dissolved  pursuant  to  the  provisions  of  this  ar- 
ticle, the  complainant  may  marry  again  during  the  life-time  of  the 
defendant,  but  no  defendant  convicted  of  adultery  shall  marry  again 
until  the  death  of  the  complainant."  §  49,  id.  art  3.  As  originally 
enacted  the  same  statute  tit.  1,  supra,  §  2,  not  only  made  the  con- 
sent of  parties  essential,  but  limited  the  class  to  those  "  capable  in 
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law  of  contracting/'  and  by  its  definition  excluded  males  under 
seyenteen  and  females  under  fourteen  years  of  age.  Although  this 
proyision  has  been  repealed,  it  throws  some  light  upon  the  legisla- 
tive intent  in  devising  the  system  of  laws  concerning  husband  and 
wife.  Conditions  wei;p  annexed  not  only  to  the  duration,  but  the 
creation  of  this  relation,  and  the  frequency  with  which  it  might  be 
formed.  Certain  persons  are  declared  capable,  others  incapable  of 
forming  it,  and  still  others  must  submit  to  its  dissolution.  In  one 
instance,  as  in  the  case  before  us,  it  cannot  be  contracted  with  an- 
other while  the  first  co-contractor  is  living.  It  is  obvious  that  this 
last  condition  is  in  the  nature  of  a  penalty.  Wait  v.  Wait,  4N.  Y. 
101 ;  Oofn.  V.  Lane,  113  Mass.  471 ;  s.  c,  18  Am.  Bep.  509.  It 
forms  no  part  of  the  relief  sought  by  the  injured  party,  has  no  ten- 
dency toward  compensation,  nor  is  it  imposed  to  that  end.  It  is 
restraint  or  punishment.  West  Cambridge  v.  Lexington,  1  Pick. 
606-508  (11  Am.  Dec.  231);  Clark  v.  Clark,  8  Cush.  386.  The  fact  of 
adultery  is  in  the  language  of  the  statute  an  '^  offense,''  the  person 
committing  if  a  guilty  person ;"  and  when  established  by  judgment 
he  is  said  to  be ''  convicted. "  He  is,  in  consequence  of  it,  deprived  of 
a  natural  right  or  privilege  which  others  enjoy.  Moreover  for  violat- 
ing this  statutory  provision  he  is  at  least  rendered  liable  to  fine  and 
imprisonment,  as  for  a  misdemeanor  (2  R.  S.,  part  4,  chap.  1,  tit. 
6,  p.  696,  §§  39,  40) ;  if  not  for  felony  under  the  provisions  of 
article  2  of  the  same  statute.  2  R.  S.  687.  The  opinion  of  Wal- 
woBTH,  chancellor,  went  to  that  extent  in  Graves  v.  Craves,  2 
Paige,  62 ;  and  although  People  v.  Hovey,  5  Barb.  121,  is  to  the 
contrary,  the  measure  of  the  offense  is  not  now  important,  and  the 
last  case  holds  to  the  misdemeanor.  To  that  extent  the  law  is  plain. 
The  real  question  is  whether  such  a  statute  furnishes  an  exception 
to  the  maxin  ^^  Leges  extra  territorium  non  obligant"  It  is  not 
necessary  to  assert  that  the  power  of  the  legislature  is  so  limited 
that  no  law  passed  by  it  would  accompany  a  citizen  into  other 
countries  and  there  control  or  modify  the  legal  effect  of  his  actions. 
Nor  need  we  deny  that  it  might  be  so  framed  as  to  affect  his  person 
and  subject  him  in  this  State  to  punishment  for  its  violation  else- 
where, upon  his  return  to  the  jurisdiction  of  our  courts.  On  the 
contrary,  it  is  to  be  regarded  as  settled  law  that  as  all  persons  within 
its  borders,  whether  citizens  or  aliens,  are  liable  to  be  punished  foi 
any  offense  committed  in  this  State  against  its  laws,  its  citizens 
may  also  be  punished  for  acts  committed  beyond  its  borders  where 
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there  is  a  special  provision  of  law  declaring  the  act  to  be  an  offense, 
although  committed  out  of  the  State.  Maxwell  on  Stat.  119-128 ; 
Cope  V.  Doherty,  2  De  G.  &  J.  624 ;  1  Burge's  Col.  &  For.  Laws, 
196.  So  also  may  an  act  committed  out  of  the  State  be  made  to 
affect  an  individual,  whether  citizen  or  foreigner,  when  he  comes 
within  its  borders  and  does  some  other  act  of  which  our  laws  take 
notice.  Nor  are  examples  of  legislation  effecting  these  results 
wanting.  The  statute  defining  acts  which  constitute  treason,  tit. 
1,  pt.  4,  ch.  1,  p.  657,  vol.  2  R  S.,  §  2,  illustrates  the  first :  It 
subjects  the  offender  to  punishment,  whether  the  act  prohibited  is 
done  ''  in  this  State  or  elsewhere."  That  against  duelling  is  an  ex- 
ample of  the  second  :  It  makes  one  who  by  previous  engagement 
fights  a  duel  without  the  jurisdiction  of  this  State,  and  in  so  doing 
inflicts  a  wound  upon  any  person,  '^  whereof  he  shall  die  within 
this  State,"  and  every  second  engaged  in  such  duel,  guilty  of  mur- 
der within  this  State.  And  still  more  in  point,  as  illustrating  its 
manner  of  expression  where  the  legislature  intends  to  take  cogni* 
zance  of  an  act  committed  outside  the  limits  of  the  State,  or  to  im- 
press upon  the  stcUus  of  its  citizens  a  condition  of  liability  for  such 
an  act,  are  the  provisions  of  the  statute  treating  of  offenses  against 
'Hhe  public  peace  and  public  morals."  Tit.  5,  pt.  4,  ch.  1,  art.  1, 
vol.  2,  K.  S.  After  providing  punishment  for  fighting  duels, 
sending  challenges,  etc.,  in  the  most  general  terms,  excluding  no 
one  from  its  condemnation,  but  within  the  general  maxim  above 
quoted  having  no  extra-territorial  force,  comes  a  provision  which 
by  its  special  language  attaches  to  the  citizen,  goes  with  him  as  he 
crosses  the  line  of  his  State,  and  binds  him  with  an  obligation  in 
what  place  soever  he  is.  '*  If,"  it  says,  §  5,  id.,  "  any  inhabitant  of 
this  State  shall  leave  the  same  for  the  purpose  of  eluding  the 
operation"  of  these  provisions,  and  *' shall  give  or  receive  any  such 
challenge"  *  *  *  without  this  State,  he  shall  be  deemed 
guilty  and  subject  to  the  like  punishment  as  if  the  offense  had  been 
committed  within  this  State."  And  we  shall  see  later  a  provision 
similar  to  this,  now  forming  part  of  the  law  relating  to  marriages 
in  the  State  of  Massachusetts.  Another  instance  well  shows  by 
contrast  the  necessity  of  a  declaration  that  the  arm  of  the  law  shall 
be  so  extended.  In  proximity  to  the  provisions  I  have  quoted,  in 
the  next  article,  §  8,  is  the  statute  "of  unlawful  marriages,"  defining 
bigamy  and  declaring  its  punishment ;  saying  in  general  terms, 
**  every  person  having  a  husband  or  wife  living  who  shall  marry  any 
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other  person ''  (with  exceptions  of  no  moment  here)  shall  be  ad- 
judged guilty  of  bigamy,  providing,  §  10,  that  ^^an  indictment  may 
be  found  against  any  peraon  for  a  second,  third  or  other  marriage 
herein  prohibited,  in  the  county  in  which  he  shall  be  apprehended, 
and  the  same  proceedings  had  thereon  as  if  the  offense  had  been 
committed  therein."  Yet  there  are  no  enlarging  words  affixing 
themselves  to  the  person  of  the  citizen  as  in  the  statute  before 
quoted,  or  bringing  within  its  purview  "a  second  or  other  mar- 
riage "  contracted  out  of  the  State.  And  therefore  on  the  trial  of 
one  who  was  indicted  for  bigamy,  the  second  marriage  having  taken 
place  in  Canada,  it  was  held,  as  early  as  1855,  by  a  court  presided 
over  by  the  late  Judge  W.  F.  Allen,  then  a  justice  of  the  Supreme 
Court,  that  this  statute  had  no  application,  that  the  second  mar- 
riage was  not  an  offense  against  the  laws  of  this  State,  because  they 
had  no  **  extra-territorial  force."  People  v.  Mosher,  2  Par.  Cr. 
195.  In  like  manner,  if  Barker  Van  Voorhis  had  on  his  return  to 
this  State,  after  accomplishing  his  second  marriage,  been  indicted 
under  the  statutes  to  which  I  have  referred,  either  for  bigamy  or 
for  doing  a  prohibited  act,  it  would  necessarily  follow  that  the  in- 
dictment would  fail.  Yet  the  words  of  tlic  statute  are  general ;  in 
themselves  they  contain  no  limitation.  But  we  have  been  referred 
to  no  case,  and  I  think  none  can  be  found,  where  such  general 
words  have  been  interpreted  so  as  to  extend  the  action  of  a  statute 
beyond  the  territorial  authority  of  the  legislature  ;  and  it  is  only 
by  extending  it  that  our  courts  can  take  cognizance  of  acts  there 
•committed.  Of  the  third  class,  an  example  is  afforded  by  our 
statute  defining  punishment  for  a  second  offense,  §  8,  p.  699,  vol. 
2,  R.  S.,  pt.  4,  ch.  1,  tit.  7.  "If  any  person,"  it  says,  convicted 
of  any  offense  punishable  by  imprisonment,  etc.,  shall  afterward 
be  convicted  of  any  offense,  he  shall  be  punished  in  a  mode  pre- 
scribed. It  is  evident  that  these  words  are  general  and  taken  lit- 
erally would  apply  to  "any  person"  committing  an  offense  in  or 
out  of  the  State.  Applying  the  mode  of  construction  contended 
for  by  the  respondent,  nothing  more  would  be  necessary.  But  the 
legislature  show  that  such  is  not  its  meaning.  By  section  10  they 
declare  that  "every  person  who  shall  have  been  convicted  in  any 
of  the  United  States,  or  in  any  district  or  territory  tliereof ,  or  in  any 
foreign  country,  of  an  offense,  which  if  committed  within  this 
State,  would,"  etc.,  "shall  upon  conviction  of  any  subsequent  of- 
fense committed  witliiu  this  State  be  subject "  to  punishment  in. 
Vol,   XL— 65 
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the  same  manner  and  to  the  same  extent  ''as  if  the  first  conviction 
had  taken  place  in  a  court  of  this  State."    Thus  by  implication  is 
expressed  the  opinion  of  the  legislature  that  the  general  words  of 
the  eighth  section,  supra,  would  not  meet  the  case  provided  for  in 
the  tenth  section.     In  Massachusetts,  after  a  statute  extending  the 
prohibition  against  a  second  marriage  under  circumstances  before 
stated  to  inhabitants  of  that  State  going  out  of  it  to  evade  the  law, 
it  was  held  that  if  in  any  event  the  foreign  marriage  could  be  in- 
validated, it  could  not  be  without  proof  of  the  intent  made  necessary 
by  statute.     Nor  without  it  could  there  be  a  conviction  for  jwly- 
gamy.     Com,  v.   Lane,  113  Mass.  458;  a.  c,  18  Am.   Rep.  509. 
A  similar  distinction  exists  under  the  English  law.     In  1  Hale's 
P.  C.  662,  the  case  is  stated  of  a  woman  who  married  in  England 
and  afterward  married  abroad  during  her  husband's  life.     It  was 
held  she  was  not  indictable  under  the  statute  of  the  former  country 
for  bigamy,  for  the  offense  was  committed  out  of  the  kingdom,  and 
the  act  did  not  in  express  terms  extend  its  prohibition  to  subjects 
abroad.     It  is  otherwise  however  in  regard  to  certain  offenses  com- 
mitted in  other  countries  by  Englishmen  against  their  government, 
viz.  :    Murder  and  slave-trading,  because  the  statutes  have  so  pro- 
vided.     Warrender  v.    Warrender,  supra.    Now  if  the  criminal 
court  has  no  jurisdiction  to  punish  the  act  when  committed  out 
of  the  State,  how  has  the  civil  court  jurisdiction  to  prohibit  the 
doing  of  the  act  out  of  the  State  ?    The  consequences  are  the  same 
in  either  case,  and  are  prescribed  by  the  same  statute.     Whether  a 
man  is  punished  by  fine  and  imprisonment,  or  by  the  disgrace  of 
himself  and  the  woman  he  married  —  the  bastardy  of  his  children 
—  is  a  difference  in  degree  only.     The  severer  punishment  is  in  the 
last  alternative.     Can  the  court  imply  the  power  to  inflict  it  ?    Can 
it  exist  unless  given  by  express  language  ?    I  think  not. 

The  statute  docs  not  in  terms  prohibit  a  second  marriage  in  an- 
other State,  and  it  should  not  be  extended  by  construction.  The 
mode  of  construction  contended  for  by  the  respondent,  if  applied 
to  the  statutes  of  treason  and  duelling  and  the  punishment  of  second 
offenses,  would  make  useless  those  provisions  which  relate  to  the 
condutjt  of  a  citizen  out  of  the  State  and  tlic  commission 
of  crime  in  this  State  by  one  convicted  in  another  State.  Can 
they  be  disregarded,  or  the  legislature  charged  with  useless 
enactments  ?  On  the  contrary,  we  must  give  wciglit  and  mean- 
ing to  them  ;  to  their  presence  in  those  laws  and  their  absence  in 
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the  one  of  marriages.  The  difference  is  essential^  and  the  varying 
language  cannot  be  disregarded.  There  is  first  a  prohibition  broad 
as  in  the  act  before  us,  wide  enough  to  take  in  all  persons  within 
the  State,  and  prohibiting  certain  axjts  —  a  personal  prohibition. 
Not  content  with  that,  the  statutes  go  further  and  extend  the  same 
consequences  to  those  acts  when  committed  out  of  the  State. 
These  provisions  are  lacking  in  the  law  before  us.  When  therefore 
we  consider  the  legislation  of  this  State  before  referred  to,  and  tlie 
general  rules  regulating  the  territorial  force  of  statutes,  we  cannot 
but  regard  the  omission  to  provide  by  law  for  cases  like  the  present 
as  intentional,  but  if  not  in  the  language  of  Lord  Ellekborough, 
in  Rex  v.  Skofie,  6  East,  518,  "  we  can  only  say  of  the  legislature 
quod  voluit  non  rfmV."  This  view  is  sustained  by  the  course  of  de- 
cision and  legislation  in  Massachusetts.  In  Medway  v.  Needham^ 
supra,  the  plaintiff  sued  for  the  support  of  certain  paupers  —  one 
Coffee  and  his  wife  —  alleged  to  have  their  legal  settlement  with 
the  defendant.  The  only  question  on  the  trial,  or  the  subsequent 
hearing  before  the  whole  court,  respected  the  validity  of  his  mar- 
riage. He  was  a  mulatto  and  his  supposed  wife  a  white  woman. 
They  were  inhabitants  and  residents  of  Massachusetts  at  the  time 
of  their  marriage,  and  the  statement  is  that  "  as  the  laws  of  the 
province  at  that  time  prohibited  all  such  marriages,  they  went  into 
the  neighboring  province  of  Rhode  Island  and  were  there  married 
according  to  the  laws  of  that  province,"  and  returned  immediately 
to  their  home.  Both  courts  held  the  marriage  good.  The  statute 
regulating  marriages  in  Massachusetts  was  at  that  time  like  our 
own,  but  the  court  placed  their  decision  upon  the  general  principle 
that  a  marriage  good  according  to  the  laws  of  the  country  where  it 
is  entered  into  shall  be  valid  in  any  other  country,  Parker,  C. 
J.,  saying:  *^This  principle  is  considered  so  essential  that  even 
where  it  appears  that  the  parties  went  into  another  State  to  evade 
the  law  of  their  own  country,  the  marriage  in  the  foreign  State 
shall  be  valid  in  the  country  where  the  parties  live  ;"  and  referring 
to  the  statute  which  declares  second  marriages  absolutely  void, 
says  :  **  They  are  only  void  if  contracted  within  this  State."  West 
Cambridge  Y.  Lexington^  1  Pick.  506  (11  Am.  Dec.  231),  involved 
the  rights  of  infant  children  of  Samuel  Bemis,  paupers,  to  public  sup- 
port in  that  State.  The  question  turned  upon  the  validity  of  liLs  sec 
ond  marriage;  the  first  had  been  dissolved  for  his  adultery.  Af :  i  i-wurd 
and  while  his  former  wife  was  living,  he  married  in  New  Hampshire, 
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and  the  children  were  from  that  union.  The  court  held  that  if  the  mar- 
riage had  been  contracted  in  Massachusetts,  it  would  be  unlawful  and 
Toid,  but  that  the  laws  of  no  country  have  force  outside  of  its  own 
jurisdiction,  and  therefore  one,  who  by  reason  of  his  oifense  agamst 
it  is  disabled  from  contracting  another  marriage,  may  lawfully  marry 
again  in  a  State  where  no  such  disability  is  attached  to  the  offense ; 
and  further,  having  a  right  to  marry  there,  he  could  not  while  there 
violate  the  statutes  of  Massachusetts  against  polygamy.  It  was 
therefore  held  that  the  children  were  legitimate,  their  settlement 
to  be  where  that  of  their  father  was,  and  the  town  entitled  to  re- 
cover for  their  support.  The  circumstances  of  Putnam  v.  Putnam, 
8  Pick.  433,  are  singularly  like  those  before  us  ;  and  it  was  held 
that  although  the  second  marriage  was  a  clear  case  of  evasion  of 
the  laws  of  the  Commonwealth,  it  was  valid  upon  the  general  rule 
referred  to  in  the  cases  already  cited.  The  court  also  say  :  "  If  it 
shall  be  found  inconvenient  or  repugnant  to  sound  principle,  it  may 
be  expected  that  the  legislatui^e  will  explicitly  enact  that  marriages 
contracted  within  another  State,  which  if  entered  into  here  would 
be  void,  shall  have  no  force  within  this  Commonwealth."  There 
is  thus  recognized  a  necessity  discussed  earlier  in  this  opinion,  for 
express  legislation,  if  the  citizen  is  to  be  held  bound  by  the  laws  of 
his  State  for  acts  performed  by  him  outside  its  limits.  Legislation 
.0  this  end  was  afterward  had.  Rev.  Stat,  of  Mass.,  ch.  75,  §  6  ; 
Gen.  Stat.,  ch.  106,  §  6.  Referring  to  provisions  of  the  act  making 
void  marriages  between  certain  parties,  or  by  persons  in  prescribed 
conditions  or  under  certain  circumstances,  it  declares,  *^  where 
persons  resident  in  this  State,  in  order  to  evade  the  preceding 
provisions  and  with  an  intention  of  returning  to  reside  in  this 
State,  go  into  ariotlier  State  or  country  and  there  have  their  mar- 
riage solemnized,  and  afterward  return  and  reside  here,  the  mar- 
riage shall  be  deemed  void  in  tliis  State."  It  is  not  necessary  to 
consider  the  extent  or  scope  of  this  statute.  It  has  been  discussed 
by  the  courts  of  that  State,  and  it  is  said  by  Dewey,  J.,  in  Com. 
V.  Hiini,  4  Cush.  49,  **  to  have  been  intended  to  meet  this  class  of 
cases,  that  is,  of  individuals  fraudulently  attempting  to  evade  the 
law  of  Massachusetts,  so  far  as  respects  persons  divorced  for  the 
crime  of  adultery,  and  to  declare  such  marriages  by  the  guilty  party 
to  be  void  in  this  Commonwealth  ;"  or  as  Hubbard,  J.,  says,  in 
Sutton  V.  WarreHy  10  Mete.  453  :  *'  Tlie  only  object  of  this  provis- 
ion is,  as  stated  by  the  commissioners  in  tlieir  report,  to  enforce 
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the  observance  of  our  own  laws  upon  our  own  citizens,  and  not  suf- 
fer them  to  violate  regulations  founded  in  a  just  regard  to  good 
morals  and  sound  policy.*'  We  have  no  law  in  relation  to  this  sub- 
ject similar  to  that  of  Massachusetts  or  our  statutes  before  cited  in 
reference  to  duellmg  and  treason.  There  is  nothing  in  the  statute 
to  indicate  an  intention  of  the  legislature  to  reach  beyond  the  State 
to  inflict  a  penalty.  Nor  can  I  discover  an  intent  so  to  impress  the 
citizen  with  the  prohibition  as  to  make  an  act,  which  is  innocent 
and  valid  when  performed,  an  offense  wlien  he  returns  to  this  State 
and  himself  a  criminal  for  performmg  it.  Every  presumption  id 
against  such  intention.  The  respondents  rest  their  case  upon  the 
general  words  of  the  statute.  These  taken  in  their  natural  and 
usual  sense  would  undoubtedly  embrace  the  case  of  the  appellant. 
**  No  second  ♦  ♦  ♦  marriage  shall  be  contracted  by  any  person 
during  the  life-time  of  any  former  wife  of  such  person.*'  "  Every 
such  marriage  shall  be  absolutely  void."  "No  defendant  con- 
victed of  adultery  shall  marry  again  until  the  death  of  the  com- 
plainant. "  Equally  broad  are  the  provisions  of  the  criminal  law  de- 
claring the  punishment  of  the  offender.  They  would  comprehend 
every  second  marriage  wherever  celebrated,  and  take  in  the  citizens 
of  every  State.  It  cannot  be  denied  that  they  are  subject  to 
explanation  and  restraint.  Mosher  v.  People,  supra,  and  the 
principle  on  which  it  rests,  shows  the  criminal  law  to  have  no  ap- 
plication to  a  marriage  out  of  the  State.  The  same  rule  was  ap- 
plied in  Sims  v.  Sims,  75  N.  Y.  466,  where  after  a  very  full  discus- 
sion of  the  question  involved,  it  was  decided  that  the  provision  of 
the  Revised  Statutes,  2R.  S.  701,  §  23,  declaring  a  person  sentenced 
upon  a  conviction  for  felony  to  be  incompetent  as  a  witness,  does 
not  apply  to  a  conviction  in  another  State  ;  that  it  has  reference 
only  to  a  conviction  in  this  State.*  The  conviction  was  in  Ohio  ;  it 
was  assumed  that  the  convict  would  have  been  incompetent  as  a 
witness  in  this  State.  Suppose  a  judgment  here  followed  his  evi- 
dence, and  it  was  afterward  prosecuted  in  Ohio.  Would  it  be  com- 
petent in  defense  to  show  that  it  was  obtained  upon  evidence  inad- 
missible by  the  laws  of  Ohio  ?  Clearly  not.  And  the  reason  is 
stated  in  the  case  cited  :  '*  The  disqualification  is  in  the  nature  of 
an  additional  penalty  following  and  resulting  from  the  conviction 
and  cannot  extend  beyond  the  territorial  limits  of  the  State  wlicre 
judgment  was  pronounced."     He  was  therefore  a  competent  wit- 

—    -  -    -       ■  _  -  -  -  _     _ 

*  See  Nal,  Tniti  Co.  ▼.  Oleamn,  77  N.  Y.  400 ;  s.  c,  83  Am  Bep.  632,  and  note.  (P)9. 
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ness  in  the  State  of  New  York.  There  is  in  principle  a  close  an- 
alogy between  the  case  I  have  supposed  and  the  one  before  us.  In 
each  there  is  a  personal  disqualification.  In  one,  to  marry  ;  m  the 
other,  to  testify.  In  neither  case  does  the  disqualification  arise 
from  any  law  of  nature  or  of  nations,  but  simply  from  positive  law. 
Each  deprives  the  offender  of  a  civil  right.  Now  in  case  of 
the  witness,  his  testimony  m  New  York  results  in  a  judgment,  a 
contract  of  record,  to  which,  when  it  reaches  Ohio,  full  effect  must 
be  given,  and  for  its  enforcement  the  machinery  of  the  law  of  that 
State  put  in  motion.  In  the  other  case  —  that  in  hand  —  aeon- 
tract  is  entered  into  by  the  offender,  which  is  a  good  contract  under 
the  laws  of  the  State  where  made.  If  so,  it  should  also  follow  that 
to  each  party  thereto  and  to  their  issue  every  right  and  privilege 
growing  out  of  the  relation  so  established  must  attach.  When 
therefore  they  return  to  this  State  with  the  evidence  of  that  con- 
tract, can  the  courts  do  more  than  in  the  other  case  ?  Are  they  not 
limited  to  the  inquiry  whether  the  contract  was  valid  m  the  State 
where  made  ?  And  if  it  was,  how  can  they  deny  to  the  child  its 
inheritance  ?  Let  me  go  a  little  further.  Suppose  on  the  day  the 
decree  of  divorce  was  granted.  Barker  had  also  been  convicted 
and  sentenced  for  a  felony.  He  would  then  have  been  subject  not 
only  to  the  statutes  above  cited,  but  to  that  other  which  declares 
"that  no  person  sentenced  upon  a  conviction  for  felony  shall  be 
competent  to  testify  in  any  cause."  2  R.  S.  701,  §  23.  Disqualified 
therefore  to  marry  or  to  testify,  he  does  both  in  Connecticut,  brings 
back  to  tliis  State  the  judgment  record  and  the  marriage  contract. 
If  the  first  cannot  be  impeached  because  of  his  sentence,  neither  as 
it  seems  to  me,  can  the  other,  because  of  his  "conviction."  And 
for  the  same  reiison,  viz.  :  that  stated  by  Greenleaf  as  the 
result  of  the  weiglit  of  modern  opinion,  sanctioned  by  this  court  in 
Sinis  v.  Sims,  supra,  that  personal  disqualifications  arising,  not 
from  the  laws  of  nature,  but  from  positive  laws,  es}>ecially  such  as 
are  of  a  i)enal  nature,  are  strictly  territorial  and  cannot  be  enforced 
in  any  country  other  tlian  that  in  whicli  they  originated.  1  Qreenl. 
Ev.,  §  376. 

Second.  Nor  are  we,  in  tlie  absence  of  express  words  to  tliat 
effect^  to  infer  that  the  legishiture  of  this  State  intended  its  laws  to 
contravene  the  jus  gentium  under  which  the  question  of  the  validity 
of  a  marriage  contnict  is  referred  to  the  lex  loci  contractus,  and 
which  is  made  binding  by  consent  of  all  nations.     It  professedly 
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and  dikt^otly  operates  on  all.  To  impugn  it^  is  to  impugn  public 
policy.  And  while  each  country  can  regulate  the  status  of  its  own 
citizens,  until  the  will  of  the  State  finds  clear  and  unmistakable  ex- 
pression that  must  be  controlling.  "Where,"  says  Mashall,  0. 
J.,  Z7.  S.  V.  Fisher,  2  Cr.  389,  "  rights  are  infringed,  where  funda- 
mental principles  are  overthrown,  where  the  general  system  of  the 
laws  is  departed  from,  the  legislative  intention  must  be  expressed 
with  irresfstible  clearness  to  induce  a  court  of  justice  to  suppose  a 
design  to  effect  such  objects." 

Our  conclusion  is,  that  as  the  marriage  in  question  was  valid  in 
Connecticut,  the  appellant  Bose  Van  Voorhis  is  a  legitimate  child 
of  Barker,  and  as  such  entitled  to  share  in  the  estate  of  the  tes- 
tator. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with- 
out costs  to  the  plaintiffs  or  Sarah  A.  Brintnall,  but  with  costs  to  the 
appellant  Rose  Van  Voorhis  and  the  respondents  Ella  and  Elias,  to 
be  paid  out  of  the  estate. 

All  oonoar,  except  Folgeb,  G.  J.,  not  voting. 

Judgment  reversed. 


Barelet  v.  Wilcox. 

(85  N.  Y.  140.) 

Water  andwUer-eeuru — surface  wO&r^--  obstrueUen  of. 

The  partiefl  owned  adjacent  lots  on  a  street.  Surface  water  natarallj  and 
lunally  aocumalated  in  the  street  in  front  of  the  plaintiff's  lot,  and  some- 
times ran  off  through  a  natural  depression  over  defendant's  lot  and  other 
low  land  to  a  river.  Defendant  built  a  house  on  his  lot,  filling  in  the  lot 
and  grading  it  up  to  the  level  of  the  sidewalk  on  the  street,  thereby  cutting 
off  the  flow  of  the  surface  water  and  causing  it  sometimes  to  flow  on  plaint- 
iff's lot  and  flood  his  cellar.    Held,  that  no  action  would  lie  therefor.* 

ACTION  of  damages  for  obstructing  flow  of  surface  water.     The 
opinion  states  the  facts.     The  plaintiff  had  judgment  below. 

0,  K  OuddebacJk,  tor  Ajp^lltknt. 

*  Qt^CtOonmorr.  V\ondduLac,  ete., Ry.  Co. (80  Wis.  606), 88 Am. Bep.  783;  CSalro,  ete.,  R, 

Co,  ▼.  Stevene  (78  Ind.  278),  88  Am.  Bep.  180. 
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^     

cT*.  M,  il2f0r/o/>^  for  respondent. 

Andrews,  J.  This  is  not  the  case  of  a  natural  water-conise.  A 
Natural  water-course  is  a  natural  stream,  flowing  in  a  defined  bed  or 
channel,  with  banks  and  sides,  having  j^ermanent  sources  of  supply. 
It  is  not  essential  to  constitute  a  water-course,  that  the  flow  should 
be  uniform  or  uninterrupted.  The  other  elements  existing,  a 
stream  does  not  lose  the  character  of  a  natural  water-course,  be- 
cause in  times  of  drought  the  flow  may  be  diminished  or  temporarily 
suspended.  It  is  sufficient  if  it  is  usually  a  stream  of  running 
water.  Ang.  on  Water-courses^  §4;  Luther  y.  Win7ii8Wimet  Co., 
9  Cush.  171. 

The  parties  in  this  case  own  adjacent  lots  on  a  street  near  a 
village,  but  not  within  the  corporate  limits.  The  findings  are,  that 
the  natural  formation  of  the  land  was  such  that  surface  water  from 
rains  and  melting  snow  would  descend  from  different  directions, 
and  accumulate  in  the  street  in  front  of  the  plaintiff's  lot,  in  vary* 
ing  quantities  according  to  the  nature  of  the  seasons,  sometimes 
extending  quite  back  upon  plaintiff's  lot ;  that  in  times  of  unusual 
amount  of  rain,  or  thawing  snow,  such  accumulations,  before  the 
grading  of  the  defendant's  lot,  were  accustomed  to  run  off  over  a 
natural  depression  in  the  surface  of  the  land  across  the  defendant's 
lot,  and  thence  over  the  lands  of  others,  to  the  Neversink  river  ; 
that  when  the  amount  of  water  was  small,  it  would  soak  away  in 
the  ground  ;  that  in  1871  the  defendant  built  a  house  on  his  lot, 
and  used  the  earth  excavated  in  digging  the  cellar,  to  improve  and 
better  the  condition  of  his  lot,  by  grading  and  filling  up  the  lot  and 
sidewalk  in  front  of  it,  about  twelve  inches,  and  on  a  subsequent 
occasion  he  filled  in  several  inches  more  ;  that  in  the  spring  of  1875 
there  was  an  unusually  large  accumulation  of  water  from  melting 
snow  and  rains  in  front  of  and  about  the  plaintiff's  premises,  so 
that  the  water  ran  into  the  cellar  of  his  house,  and  occasioned 
serious  damage  ;  that  the  filling  in  of  the  defendant's  lot  had  the 
effect  to  increase  the  accinnulatioii  of  water  on  the  plaintiff's  lot, 
and  contributed  to  the  injury  to  his  property. 

There  was  no  natural  water-course  over  tlie  defendant's  lot.  The 
surface  water,  by  reason  of  the  natural  features  of  the  ground,  and 
the  force  of  gravity,  when  it  accumulated  beyond  a  certain  amount 
in  front  of  the  plaintiff's  lot,  passed  upon  and  over  the  lot  of  the 
defendant.     The  discharge  was  not  constant  or  usual,  but  occa- 
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sional  only.  There  was  no  channel  or  stream,  in  the  usual  sense  of 
those  terms.  In  an  nndalating  country  there  must  always  be 
valleys  and  depressions,  to  which  water,  from  rains  or  snow,  will 
find  its  way'from  the  hill-sides,  and  be  finally  dischai'ged  into  some 
natural  outlet  But  this  does  not  constitute  such  valleys  or  depres- 
sions water-courses.  Whether,  when  the  premises  of  adjoining 
owners  are  so  situated  that  surface  water  falling  upon  one  tene- 
ment naturally  descends  to  and  passes  over  the  other^  the  incidents 
of  a  water-course  apply  to  and  govern  the  rights  of  the  respective 
parties,  so  that  the  owner  of  the  lower  tenement  may  not,  even  m 
good  faith  and  for  the  purpose  of  improving  or  building  upon  his 
own  land,  obstruct  the  flow  of  such  water  to  the  injury  of  the 
owner  above,  is  the  question  to  be  determined  in  this  case.  This 
question  does  not  seem  to  have  been  authoritatively  decided  in  this 
State.  It  was  referred  to  by  Denio,  C.  J.,  in  Ooodalew  TuttUy  29 
N.  Y.  467,  where  he  said  :  "And  in  respect  to  the  running  off  of 
surface  water  caused  by  rain  or  snow,  I  know  of  no  principle  which 
will  prevent  the  owner  of  land  from  filling  up  the  wet  and  marshy 
places  on  his  own  soil,  for  its  amelioration  and  his  own  advantage, 
because  his  neighbor's  land  is  so  situated  as  to  be  incommoded  by 
it  Such  a  doctrine  would  militate  against  the  well-settled  rule^ 
that  the  owner  of  land  has  full  dominion  over  the  whole  space  above 
and  below  the  surface."  The  case  in  which  these  observations  were 
made  did  not  call  for  the  decision  of  the  question,  but  they  show 
the  opinion  of  a  great  judge  upon  the  point  now  in  judgment 
Similar  views  have  been  expressed  in  subsequent  cases  in  this  court, 
although  in  none  of  them,  it  seems,  v^as  the  question  before  the 
court  for  decision.  Vanderwiele  v.  Taylor y  65  N.  Y.  341;  Lynch 
V.  Mayor,  76  id.  60  ;  s.  c,  32  Am.  Rep.  271.  The  question  has 
been  considered  by  courts  in  other  States,  and  has  been  decided  m 
different  ways.  In  some,  the  doctrine  of  the  civil  law  has  been 
adopted  as  the  rule  of  decision.  By  that  law  the  right  of  drainage 
of  surface  waters,  as  between  owners  of  adjacent  lands,  of  different 
elevations,  is  governed  by  the  law  of  nature.  The  lower  proprietor 
is  bound  to  receive  the  waters  which  naturally  flow  from  the  estate 
above,  provided  the  industry  of  man  has  not  created  or  increased 
the  servitude.  Corp.  Jur.  Civ.  39,  tit  3,  §§  2,  3,  4,  5  ;  Domat 
(Cush.  ed.),  616;  Code  Napoleon,  art  640;  Code  Louisiana,  art. 
656.  The  courts  of  Pennsylvania,  Illinois,  California  and  Louisiana, 
have  adopted  this  rule,  and  it  has  been  referred  to  witli  approval  by 
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the  courts  of  Ohio  and  Missouri.  Martin  t.  Riddle,  26  Penn.  St. 
415  ;  Kauffman  v.  Oriesemer,  id.  407 ;  OUlham  v.  Madison  Co,  R. 
Co.,  49  111.  484 ;  Wormley  v.  Sanford,  52  id.  158 ;  Ogbum  v. 
Connor,  46  Cal.  346  ;  s.  c,  13  Am.  R3p.  213  ;  Delahoussays  v. 
Judice,  13  La.  Ann.  587 ;  Hays  v.  Hays,  19  La.  351 ;  Buikr  y. 
Peck,  16  Ohio  St.  334;  Laumiery,  Francis,  23  Mo.  18L  On  the 
other  hand,  the  courts  of  Massachusetts^  Kew  Jersey,  New  Hamp- 
shire, and  Wisconsin,  have  rejected  the  doctrine  of  the  civil  law, 
and  hold  that  the  relation  of  dcmii>Ant  and  servient  tenements 
does  not  by  the  common  law  apply  between  adjoining  lands  of 
different  owners,  so  as  to  give  the  upper  proprietor  the  legal  right, 
as  an  incident  of  his  estate,  to  have  the  surface  water,  falling  on  his 
land,  discharged  over  the  land  of  the  lower  proprietor,  although  it 
naturally  finds  its  way  there ;  and  that  the  lower  proprietor  may 
lawfully,  for  the  improvement  of  his  estate  and  in  the  course  of 
good  husbandry,  or  to  make  erections  thereon,  fill  up  the  low  places 
on  his  land,  although  by  so  doing  he  obstructs,  or  prevents  the  sur- 
face water  from  passing  thereon  from  the  premises  above,  to  the 
injury  of  the  upper  proprietor.  Luther  v.  Wmnisimmet  Co.,  ^ 
Gush.  171 ;  Parks  v.  Newburyport,  10  Gray,  28  ;  Dickinson  v.  Wor- 
C9ster,  7  Allen,  19  ;  Gannon  v.  Hargadon,  10  id.  106 ;  Bowlsby  v. 
Speev,  2  Vroom,  351 ;  Pettigrew  v.  EoansviUe,  25  Wis.  223  ;  8.  c, 
3  Am.  Rep.  50  ;  Hoyt  v.  Hudson,  27  id.  656 ;  Swett  v.  Cutts,  50 
N.  H.  439  ;  s.  c,  9  Am.  Rep.  276.  It  may  be  observed  that  m 
Pennsylvania,  house  lots  in  towns  and  cities  seem  to  be  regarded 
as  not  subject  to  the  rule  declared  in  the  other  cases  in  that  State, 
in  respect  to  surface  drainage.  Bentz  v.  Armstrong,  8  W.  &  S.  40. 
And  in  Livingston  v.  McDonald,  21  Iowa,  160,  the  court,  in  an 
opinion  by  Dillon,  J.,  after  stating  the  civil  law  doctrine,  say, 
that  it  may  be  doubted  whether  it  will  be  adopted  by  the  common- 
law  courts  of  this  country,  so  far  as  to  preclude  the  lower  owner 
from  making  in  good  faith  improvements  which  would  have  the 
effect  to  prevent  the  water  of  the  upper  estate  from  flowing  or  pas- 
sing away.  Professor  Washburn  states  that  the  prevailing  doctrine 
seems  to  be  that  if  for  the  purposes  of  improving  and  cultivating  his 
land,  a  land-owner  raises  or  fills  it,  so  that  the  water  which  falls  in 
ram  or  snow  upon  an  adjacent  owner's  land,  and  which  formerly 
flowed  on  to  the  flrst  mentioned  parcel,  is  prevented  from  so  doing, 
to  the  injury  of  the  adjacent  parcel,  the  owner  ol  the  latter  is  with- 
out remedy,  since  the  other  party  has  done  no  more  than  he  had  a 
legal  right  to  do-  Washb.  on  Easements  (2d  ed.),  431. 
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Upon  this  state  of  the  authorities  we  are  at  liberty  to  adopt 
such  rule  on  the  subject  as  we  may  deem  most  consonant  with  the 
demands  of  justice,  having  in  view  on  the  one  hand  indiyidual 
rights,  and  on  the  other  the  interests  of  society  at  large.  Upon 
consideration  of  the  question,  we  are  of  opinion  that  the  rule  stated 
by  Dekio,  C.  J.,  in  Ooodale  v.  Tuttle,  is  the  one  best  adapted  to 
our  condition,  and  accords  with  public  policy,  while  at  the  same 
time  it  does  not  deprive  the  owner  of  the  upper  tenement  of  any 
legal  right  of  property.  The  maxim,  aqua  currii  et  debet  currere 
tti  currere  solebat,  expresses  the  general  law,  which  governs  the 
rights  of  owners  of  property  on  water-courses.  The  owners  of  land 
on  a  water-course  are  not  owners  of  the  water  which  flows  in  it. 
But  each  owner  is  entitled  by  virtue  of  his  ownership  of  the  soil 
to  the  reasonable  use  of  the  water  as  it  passes  his  premises,  for 
domestic  and  other  uses,  not  inconsistent  with  a  like  reasonable  use 
of  the  stream,  by  owners  above  and  below  him.  Such  use  is  inci- 
dent to  his  right  of  property  in  the  soiL  But  he  cannot  divert,  or 
unreasonably  obstruct  the  passage  of  the  water,  to  the  injury  of 
other  proprietors.  These  familiar  principles  are  founded  upon  the 
most  obvious  dictates  of  natural  justice,  and  public  policy.  The 
eristence  of  streams  is  a  permanent  provision  of  nature,  open  to 
observation  by  every  purchaser  of  land  through  which  they  pass. 
The  multiplied  uses  to  which  in  civilized  society  the  water  of  rivers 
and  streams  is  applied,  and  the  wide  injury  which  may  result  from 
an  unreasonable  interference  with  the  order  of  nature,  forbid  an 
exclusive  appropriation  by  any  individual  of  the  water  in  a  natural 
water-course,  or  any  unreasonable  interruption  in  the.  flow.  It  is 
said  that  the  same  principle  of  following  the  order  of  nature  should 
be  applied  between  conterminous  proprietors,  in  determining  the 
right  of  mete  surface  drainage.  But  it  is  to  be  observed,  that  the 
law  has  always  recognized  a  wide  distinction  between  the  right  of 
an  owner  to  deal  with  surface  water  falling  or  collecting  on  his 
land,  and  his  right  in  the  water  of  a  natural  water-course.  In  such 
water,  before  it  leaves  his  land  and  becomes  part  of  a  definite 
water-course,  the  owner  of  the  land  is  deemed  to  have  an  absolute 
property,  and  he  may  appropriate  it  to  his  exclusive  use,  or  get  rid 
of  it  in  any  way  he  can,  provided  only  that  he  does  not  cast  it  by 
drains  or  ditches  upon  the  land  of  his  neighbor  ;  and  he  may  do 
this,  although  by  so  doing  he  prevents  the  water  reaching  a  natural 
water-course,  as  it  formerly  did,  thereby  occiisioning  injury  to  mil- 
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owners  or  other  proprietors  on  the  stream.  So  also  he  may,  by 
digging  on  his  own  land,  intercept  the  percolating  waters  which 
supply  his  neighbor's  spring.  Such  consequential  injury  gives  no 
right  of  action.  Action  v.  Blundell,  I'Z  M.  &  W.  324 ;  Ratostron 
V.  Taylor,  11  Exch.  369 ;  Phelps  v.  Notolen,  TZ  N.  Y.  39  ;  s.  c, 
28  Am.  Rep.  93.  Now  in  these  cases  there  is  an  interference  with 
natural  laws.  But  those  laws  are  to  be  construed  in  connection 
with  social  laws,  and  the  laws  of  property.  The  interference  in 
these  cases  with  natural  laws  is  justified,  because  the  general  law 
of  society  is  that  the  owner  of  land  has  full  dominion  over  what  is 
above,  upon  or  below  the  surfivce,  and  the  owner,  in  doing  the  acts 
supposed,  is  exercising  merely  a  legal  right.  The  owner  of  wet  and 
spongy  land  cannot,  it  is  true,  by  drains  or  other  artificial  means, 
collect  the  surface  water  into  channels,  and  discharge  it  upon  the 
land  of  his  neighbor  to  his  injury.  This  is  alike  the  rule  of  the 
civil  and  common  law.  Corp.  Jur.  Civ.  39,  tit.  3,  §§  2,  3,  4,  5  ; 
Noonan  v.  City  of  Albany,  79  N.  Y.  475 ;  s.  c,  35  Am.  Rep. 
540 ;  Miller  v.  Laubach^  47  Penn.  St.  154.  But  it  does  not  follow^ 
we  think,  that  the  owner  of  land,  which  is  so  situated  that  the  sur- 
face waters  from  the  lands  above  naturally  descend  upon  and  pass 
over  it,  may  not  in  good  faith,  and  for  the  purpose  of  building  upon 
or  improving  his  land,  fill  or  grade  it,  although  thereby  the  water 
is  prevented  from  roacking  it,  and  is  retained  upon  the  lands  above. 
There  is  a  manifest  distinction  between  casting  water  upon  another's 
land,  and  preventing  the  flow  of  surface  water  upon  your  own. 
Society  has  an  interest  in  the  cultivation  and  improvement  of  lands^ 
and  in  the  rechimation  of  waste  lands.  It  is  also  for  the  public 
interest  that  improvements  shall  be  made,  and  that  towns  and 
cities  shall  be  built.  To  adopt  the  principle  that  the  law  of  nature 
must  be  observed  in  respect  to  surface  drainage  would,  we  think, 
place  undue  restriction  upon  industry  and  enterprise,  and  the  con- 
trol by  an  owner  of  his  property.  Of  course  in  some  cases  tho 
opposite  principle  may  cause  injury  to  the  upper  proprietor.  But 
the  question  should,  we  think,  be  determined  largely  upon  con- 
siderations of  public  policy  and  general  utility.  Which  rule  will 
on  the  whole  best  subserve  the  public  interests,  and  is  most  reason- 
able in  practice  ?  For  the  reasons  stated,  we  think  the  rule  of  the 
civil  law  should  not  be  adopted  in  this  State.  The  case  before  ua 
is  an  illustration  of  the  impolicy  of  following  it.  Several  house 
lots  (substantially  village  lots)  are  crossed   by  the  depression.  They 
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must  remain  unimproved,  if  the  right  claimed  by  the  plaintiff 
exists.  It  is  better,  we  think,  to  establish  a  rule  which  will  permit 
the  reclamation  and  improvement  of  low  and  waste  lands,  than  one 
which  will  impose  upon  them  a  perpetual  servitude,  for  the  pur- 
pose of  drainage,  for  the  benefit  of  upper  proprietors.  We  do  not 
intend  to  say,  that  there  may  not  be  cases,  which  owing  to  special 
conditions  and  circumstances,  should  be  exceptions  to  the  general 
rule  declared.  But  this  case  is  within  it,  and  we  think  the  judg- 
ment below  should  be  affirmed. 

Judgment  affirmed. 
All  concur. 


O'Reilly  t.  People. 

(86N.T.  154.) 

Chiminallaw — peryury  —  enentidls of  oath. 

Where  the  priBoner  handed  to  an  oiflcer,  authorized  to  take  and  oertifj 
affidavits,  an  affidavit  previonsljr  signed  by  him,  and  reciting  that  he  had 
been  duly  sworn,  and  the  officer  affixed  his  own  signature  to  the  jurat 
without  any  words  or  formalities,  hdd,  that  perjury  could  not  be  predicted 
of  the  transaction. 

/CONVICTION  of  perjury.     The  opinion  states  the  point 

Hufus  W.  Pechhamy  for  plaintiff  in  error.  An  oath  requires 
some  ceremony.,  some  form  of  words  to  be  used  in  calling  God 
to  witness  as  to  the  truth  of  the  testimony  about  to  be  given. 
It  cannot  be  taken  in  silence.  1  Phil,  on  Ev.  [C.  &  H.  and 
Edw.  notes],  15,  17 ;  1  Greenl.  on  Ev.,  §  328 ;  Tyler  on  Oaths, 
16  ;  1  Best  on  Ev.,  §§  66,  58  [American  notes,  by  H.  G.  Wood]  ; 
1  Stark,  on  Evidence,  23,  24  ;  3  Ins.  165 ;  3  Whart.  Cr.  Law,  § 
2205  ;  Tutth  v.  People,  36  N.  Y.  431  ;  Campbell  v.  People,  8  Wend. 
636.  Some  outward  form  or  ceremony  it  necessary  in  the  adminis- 
tration of  an  oath.  2  Bish.  Cr.  Law,  §  1018 ;  AMurn  v.  Staie^ 
15  Ga.  246  ;  State  v.  TrasJc,  42  Vt.  152  ;  1  Allison^s  Cr.  Law, 
474 ;  1  Greenl.  on  Ev.,  §  371 ;  1  Stark,  on  Ev.,  §  23  ;  1  Phil,  on 
Ev.  .'0.  &  H    and  Edwards'  notes],  17,  18  ;  Jackson  v.  State,  J 
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Ind.  184 ;  State  v.  Norris,  9  N.  H.  9G  ;  1  Best  on  Ev.,  g§  162, 
163  [American  Notes,  by  11.  Q.  Wood]  ;  3  Whart,  Cr.  Liiw,  § 
2205 ;  1  Arcli.  Cr.  Pr.  and  PI.  487,  note  [§  3,  title  "  Parol  Evi- 
dence "]  ;  2  R.  S.  407,  §  82 ;  Maker  v.  State,  3  Minn.  444 ;  Code 
of  Civil  Proc.,  §  845.  The  nature  of  an  oath,  or  its  form  or  mode  of 
administnition,  is  not  altered  because  the  oatli  is  made  to  a  paper 
called  an  affidavit,  and  is  administered  by  an  officer  who  is  author- 
ized by  law  to  administer  an  oath,  and  to  certify  to  the  fact  that 
Biich  oath  has  been  administered.  Bac.  Abr.,  title  "Affidavit;" 
Case  V,  People,  76  N.  Y.  242,  245  ;  flaff  v.  Spicer,  3  Cain.  190  ; 
Jackson  v.  Virgil,  3  Johns.  540  ;  Millius  v.  Shafer,  3  Denio,  60  ; 
People  y.  Sutherlaiid,  81  N.  Y.  1,  8,  9  :  1  Hale  PI.  34 ;  1  Arch. 
Cr.  Pr.  and  PL  491,  title  Evidence,  "  Deaf  and  Dumb  Persons ;" 
Cotoley  V.  People,  83  N.  Y.  404 ;  s.  c,  38  Am.  Rep.  464  ;  People  v. 
Cook,  8  N.  Y.  67,  84.  The  court  erred  in  submitting  to  the 
jury  to  find,  from  the  evidence,  whether  there  was  an  intent  on 
the  part  of  the  prisoner  to  swear  to  the  paper  without  any  words 
being  said  by  either  party.  Rex  v.  Crossley,  7  T.  R.  315 ;  Bac. 
Abr.  title  "  Perjury,"  b. 

D.  Cody  HerricJc^  for  respondent.  No  particular  form  of  oath 
is  necessary,  Whart.  Cr.  Ev.  (8th  ed.),  §  354;  Rex  v.  Brodribb, 
6  C.  &  P.  571.  An  oath  is  valid  and  binding  although  irreg- 
ularly administered.  People  v.  Cook,  8  N.  Y.  67  ;  Qtieen^s  case,  2 
B.  &  B.  284  ;  3  Strobh.  147.  An  affidavit  is  a  written  oath  sworn 
to  by  the  affiant.  81 N.  Y.  1.  Any  bodily  assent  to  the  oath  is  a  suffi- 
cient swearing.  State  v.  Norris^  9  N.  H.  96.  Signing  a  written 
oath,  which  in  terms  describes  the  affiant  as  thus  swearing,  hand- 
ing it  to  an  officer  qualified  to  administer  oaths,  the  affiant  having 
previously  expressed  his  desire  to  be  sworn,  and  the  parties  meet- 
ing together  for  that  puqiose,  is  giving  an  assent ;  and  his  subse- 
quent use  of  it  as  an  oath  is  a  continuing  assent  to  it.  Opinion, 
Westbrook,  J.,  in  People  v.  O'Reilly,  19  Hun,  320.  The  question, 
as  to  whether  the  prisoner  intended  by  his  acts  to  have  the  com- 
missioner understand  that  he  swore  to  the  affidavit,  was  ^roperlj 
left  to  the  jury.     State  v.  Whittenhurst,  2  Hawks,  458. 

FiKCH,  J.  The  evidence  on  behalf  of  the  prisoner  tended  to 
prove,  that  on  the  occasion  of  the  alleged  perjury  no  words  passed  be- 
tween the  officer  and  the  accused,  and  what  was  done  consisted  only 
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of  the  latter's  signature  to  the  jurat,  which  he  thereupon  handed  to 
the  officer  who  affixed  his  own  name  to  the  certificate  in  silence. 
The  force  of  this  evidence  was  weakened,  if  not  entirely  destroyed, 
by  the  charge  of  the  court.  The  learned  judge  who  presided  at 
the  trial,  with  great  care  and  deliberation,  laid  down  a  rule  for  the 
guidance  of  the  jury,  which  is  now  assailed  as  erroneous.  He  stated 
it  first  in  the  form  of  an  abstract  proposition,  and  then  applied  it 
to  the  facts  of  the  case  on  trial.  In  making  such  application  he 
said  :  "  If  O'Reilly  delivered  the  bill  and  the  affidavit  to  Kieley  to 
have  the  same  certified  to  by  Kieley  as  sworn  to  before  him,  intend- 
ing thereby  to  declare  to  said  Kieley  that  by  oath  he  intended  to 
verify  and  did  verify  the  statement  subscribed  by  him,  and  the 
officer  regarding  him  as  so  declaring  on  oath  signs  the  certificate 
and  jurat  for  the  purpose  of  evidencing  the  verification,  and  then 
delivers  it  to  the  party  in  that  form  verified,  and  the  party 
presents  it  in  that  form  and  shape  to.  the  board  of  super- 
visors for  the  purpose  of  procuring  the  audit  of  the  bill,  then  I 
charge  you  that  the  oath  has  been  duly  and  lawfully  administered." 
The  criticism  to  which  this  proposition  is  subjected  by  the  argu  • 
ment  at  the  bar  is  in  substance,  that  any  form  of  an  oath  is  ren- 
dered unnecessar}',  and  the  intention  to  swear  is  put  in  the  place 
of  the  oath  actually  administered  and  taken.  The  criticism  is  just, 
precisely  so  far  as  it  is  true.  Some  foi*m  of  an  oath  has  always 
been  required,  for  the  double  reason  that  only  by  some  unequivocal 
form  could  the  sworn  be  distinguished  f  I'om  the  unsworn  averment, 
and  the  sanctions  of  religion  add  their  solemn  and  binding  force  to 
the  act.  Pandects,  xii,  2  ;  3  Coke's  Inst.  165  ;  1  Phil,  o'n  Ev.  15  ; 
1  Stark,  on  Ev.  23  ;  Lord  Hardwicke,  in  Oniychimd  v.  Barkery 
1  Atk.  21  ;  Tyler  on  Oaths,  15  ;  1  Green,  on  Ev.,  §§  328,  371  ;  1 
Allison's  Crim.  Law,  474;  3  Whart.  Cr.  Law,  §  2205;  2  Arch.  Cr. 
PI.  1723.  While  these  sanctions  have  grown  elastic,  and  gniduully 
accommodated  themselves  to  differences  of  creed  and  varieties  of 
belief,  so  that  as  the  Christian  is  sworn  upon  the  Gospels,  and  in- 
vokes the  Divine  help  to  the  truth  of  his  testimony,  the  Jew  also 
may  be  sworn  upon  the  Pentateuch,  the  Quaker  solemnly  affii-ra 
without  invoking  the  anger  or  aid  of  Deity,  and  the  Gentoo  kneel 
before  his  Brahmin  priest  with  peculiar  ceremonies,  yet  through  all 
changes  and  under  all  forms  the  religious  element  has  not  been  ut- 
terly destroyed.  So  lately  as  the  case  of  People  v.  SuthcrJnnd,  81 
N.  Y.  8,  the  taking  of  an  oath  is  described  as  burdening  the  con- 
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science.  Some  form  of  au  oath  would  therefore  seem  to  be  essential. 
It  is  almost  as  difficult  to  conceive  of  an  act  of  swearing  without 
any  form,  as  of  a  material  substance  haying  neither  shape  nor 
locality.  The  changes  of  form  incident  to  the  growth  of  nations 
and  of  commerce  have  been  serious,  but  have  not  dispensed  with  a 
form  entirely.  These  changes  are  recognized  and  crysUUlized  in  our 
statute.  3  R.  S.  (5th  ed.)  692.  The  usual  mode  of  administering 
oaths  by  the  person  who  swears  laying  his  hand  upon  and  kissing 
the  Gospels,  is  first  recognized,  and  that  form  prescribed  as  the 
general  rule,  and  except  as  afterward  provided.  §  114.  Then  fol- 
low the  exceptions.  There  were  persons  who  on  the  one  hand  were 
unwilling  to  invoke  either  the  vengeance  or  the  help  of  the  Divine 
Being,  and  those  who  believed  in  Him  without  believing  in  the 
■Gospels  or  even  in  the  Bible  at  all.  The  statute  therefore  next  per- 
mits an  oath  to  be  administered  in  this  form  :  *^  You  do  swear  in 
the  presence  of  the  ever-living  God."  §  115.  The  religious  ele- 
ment is  here  preserved,  since  in  the  absence  of  imprecation  or  in- 
vocation, the  oath  is  taken  as  in  the  presence  of  the  Supreme 
Being.  But  there  were  those  whose  conscience  would  not  permit 
them  to  swear  at  all.  To  meet  that  emergency,  the  statute  allows 
as  a  form:  **You  do  solemnly,  sincerely  and  truly  declare  and 
affirm."  §  116.  Then  follows  provisions  to  meet  the  cases  of  per- 
sons who  have  peculiar  forms  which  they  recognize  as  obligatory, 
and  believers  in  other  than  the  Christian  religion.  Such  persons 
may  be  sworn  in  their  own  manner,  or  according  to  the  peculiar 
ceremonies  of  the  religion  which  they  profess.  §§  117,  118.  There 
remained  however  the  Ciise  of  infidels  and  unbelievers.  For  them 
there  could  be  no  religious  element  in  an  oath  and  no  sanctity  be- 
liind  it.  At  first  the  inevitable  result  followed  of  their  exclusion 
from  the  witness  stand.  But  such  rule  of  exclusion  wjis  soon  mod- 
ified, so  as  to  protect  them  against  pereonal  inquiry,  and  finally 
substantially  abrogated  by  the  constitutional  provision  rendering 
tliem  no  longer  incompetent  "  on  account  of  their  opinions  in  mat- 
ter of  religious  belief."  But  this  is  a  rule  wliich  merely  shuts  the 
-door  on  inquiry.  It  neither  di8i>enses  with  some  form  of  an  oath, 
nor  clianges  its  inherent  character.  It  assumes  that  the  affiant  re- 
cognizes the  sacred  and  solemn  nature  of  his  obligation,  and  will 
permit  neither  inquiry  nor  contradiction.  If  there  be  something 
inconsistent  in  this  mode  of  meeting  the  difficulty,  the  remedy  must 
bo  applied  elsewhere.     But  the  statute  goes  one  step  further.    It 
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provides  generally  that  a  person  sworn  by  any  of  the  forms  pre- 
scribed, "or  in  any  form  authorized  by  law,"  shall  be  deemed  to 
have  been  lawfully  sworn  ;  and  this  court  has  held  that  any  form 
adopted,  if  not  objected  to  by  the  affiant,  is  deemed  to  have  received 
his  assent  and  renders  him  liable  to  the  consequences  of  perjury  as 
if  the  oath  had  been  administered  in  strict  conformity  with  the 
statute.  People  v.  Cook,  8  N.  Y.  84.  A  wide  scope,  a  large 
liberty  is  thus  given  to  the  form  of  the  oath,  but  some  form  re- 
mains essential.  Something  must  be  present  to  distinguish  between 
the  oath  and  the  bare  assertion.  An  act  must  be  done,  and  clothed 
in  such  form  as  to  characterize  and  evidence  it. 

It  is  argued  that  the  charge  of  the  court  ignores  this  necessity, 
and  puts  in  the  place  of  the  act  of  taking  the  oath  and  its  adminis- 
tration by  the  officer,  the  intention  of  the  one  and  the  supposition 
of  the  other.  That  portion  of  the  charge  which  we  have  quoted, 
and  the  statement  of  the  rule  made  during  the  trial,  seems  to  us 
fairly  to  justify  the  criticism.  The  only  act  referred  to  is  the  de- 
livery of  the  bill  and  affidavit  to  the  officer.  If  that  is  done  for  the 
purpose  of  getting  the  officer's  certificate,  and  with  the  intention  of 
declaring  to  him  that  the  affiant  does  verify  the  statement  he 
has  subscribed,  and  the  officer  regards  him  as  so  declaring  on  oath, 
that  followed  by  the  certificate  of  the  officer  and  the  use  of  the 
affidavit  is  held  to  be  sufficient.  But  we  think  the  language  cited 
does  not  by  itself  fairly  represent  the  proposition  presented  to  the 
jury,  and  should  be  construed  in  connection  with  other  parts  of  the 
charge,  which  more  fully  explain  its  meaning.  Thus  construed,  it 
rests  upon  something  more  than  a  mere  intention,  and  does  not 
ignore  the  necessity  of  an  act  of  swearing  and  some  form  of  the  oath. 
The  reasoning  of  the  learned  judge  makes  his  meaning  very  plain. 
He  relies  upon  the  language  of  the  jurat  which  the  prisoner  signed 
and  handed  to  the  officer.  That  language  was  as  follows :  *'  C. 
O'Reilly,  being  duly  sworn,  saith  that  the  items  of  the  within  ac- 
count are  correct,"  etc. ;  and  the  argument  is  that  thes6  written  and 
printed  words  handed  to  the  officer  were  as  effectual  as  if  the  ac- 
cused had  said  in  spoken  words,  "  I  swear  that  the  items  of  the 
within  account  are  correct,"  etc. ;  in  other  words,  that  an  audible 
utterance  is  not  essential,  and  the  oath  may  be  taken  by  the  pen  oa 
well  as  by  the  tongue.  The  last  proposition  may  possibly  be  true 
and  not  confined  to  cases  of  necessity,  and  yet  the  inquiry  remains, 
and  is  the  final  and  determining  question  in  the  case,  whether  tho 
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mere  delivery  of  these  written  words,  signed  by  the  accused,  to  the 
officer  for  his  certificate,  constitutes  an  oath  taken,  and  is  the  sufiB- 
cient  equivalent  of  an  express  and  present  declaration  that  the 
affiant  swears  to  the  truth  of  his  statement.  If  such  be  the  fact,  it 
is  difficult  to  sustain  our  decision  in  Case  v.  People,  76  N.  Y.  242. 
In  that  case  the  accused  signed  the  jurat  and  sent  it  to  the  notary 
for  his  signature.  The  delivery  to  the  officer  was  a  delivery  by 
Case,  although  effected  through  the  agency  of  a  third  person. 
That  fact  cannot  change  or  modify  the  principle  as  it  affects  the 
affiant  It  might  and  would  touch  and  influence  the  duty  of  the 
officer  in  giving  his  certificate.  But  the  certificate  is  not  the  oath. 
It  pre-supposes  an  oath  already  taken,  of  Which  fact  it  but  furnishes 
the  evidence.  It  is  the  written  words,  signed  and  conscionsly  and 
purposely  delivered  to  the  officer,  which  work  the  result.  It  is  that 
delivery  which  converts  the  previously  unsworn  words  into  a  valid 
affidavit.  How  is  the  inherent  character  of  the  affiant's  act  in  any 
wise  changed,  modified  or  altered  by  such  delivery  through  an  agent 
instead  of  in  person  ?  The  difference  suggested  to  us  is,  that  in 
the  latter  case  the  officer  and  affiant  do  not  meet,  and  the  oath  is 
not  taken  before,  that  is,  in  the  presence  of  the  officer.  While  that 
fact  is  mentioned  in  the  opinion,  it  is  not  made  the  definite  ground 
of  the  decision,  which  takes  a  much  wider  range,  and  goes  upon 
the  theory  that  no  oath  was  taken  at  all.  The  fundamental  diffi- 
culty, whether  the  affidavit  be  delivered  in  either  mode,  seems  to  ua 
to  be  that  the  act  of  delivery  is  equivocal,  and  just  as  consistent 
with  an  intention  not  to  swear,  though  appearing  to  have  been 
sworn,  as  with  an  intention  to  assume  the  obligation  of  an  oath  ; 
and  this  difficulty  is  intensified,  when  as  in  the  present  case,  the 
language  written  and  signed  and  delivered  to  the  officer  is  not 
"I  do  hereby  swear,"  or  "do  depose  and  say,"  but  ** being  duly 
sworn,  saith."  The  language  recites  an  oath  previously  taken  al- 
ready administered.  It  confesses  a  past  act,  an  obligation  already 
assumed.  It  does  not  profess  to  be  itself  the  act  or  obligation. 
Such  a  construction  of  it  is  strained  and  unnatural.  It  would  be 
hard  to  find  an  officer  who  would  understand,  upon  reading  such 
phrase,  that  an  oath  had  already  been  administered  by  himself, 
and  his  sole  duty  was  to  certify  the  fact  in  silence  ;  and  we 
are  required  to  believe  that  officers  have  been  daily  administering 
a  second  and  superfluous  oath  when  a  sufficient  one  was  already 
before  them  in  writing.    We  think  the  charge  went  too  tar,  and 
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are  not  ready  to  affirm  the  pro})08ition  advanced.  To  make  a  valid 
oath,  for  the  falsity  of  which  perjury  will  lie,  there  must  be  in  8om& 
form,  in  the  presence  of  an  officer  hiithorized  to  administer  it,  an 
unequivocal  and  present  act,  by  which  the  affiant  consciously  takes 
upon  himself  the  obligation  of  an  oath.  The  delivery  m  this  case 
of  the  signed  affidavit  to  the  officer  was  not  such  an  act,  and  was 
not  made  so  by  the  intention  of  the  one  party  or  the  supposition 
of  the  other. 

For  these  reasons  the  judgment  should  be  reversed  and  a  new 
trial  granted. 

JudginetU  reversed^ 

All  concur,  except  Folokr,  0.  J.   absent  from  argument. 


Orekn  v.  Collins, 

(86  N.  T.  M6.) 

Deed  —  eot^nant  —  eoiement  —  evidence. 

Defendant  deeded  to  plaintiff,  with  ooyenanta  of  warrantj  and  quiet  enjoj* 
meatf  a  dwelling-house  and  lot,  described  by  metes  and  bounds,  *'  with  thf^ 
appurtenances."  A  bath-room  and  water  -closet  in  the  house  discharged 
through  pipes  into  a  sewer  on  adjoining  premises  owned  bj  A.  It  appeared 
bj  parol  evidence  that  the  plaintiff  at  the  time  of  taking  his  deed  knew  of 
this  connection,  and  the  apparent  privilege  enhanced  the  price  of  tho 
premises.  The  defendant  had  no  right  to  use  A.*s  sewer,  and  the  plaintiff 
was  subsequently  enjoined  by  A.  from  such  use.  I/eld^  that  no  action  would 
lie  for  breach  of  covenant.    {See  note,  p.  687.) 

ACTION  for  breach  of  covenant.     The  head-note  and  opinioa 
show  the  facts.     The  plaintiff  had  judgment  below. 

R.  A  Parmenter^  for  appellant. 

Bseh  Cowen,  for  respondent. 

Miller,  J.  The  deed  from  the  defendant  to  the  plaintifF  con^- 
reyed  the  premises  therein  described  by  metes  and  bounds  **  with 
the  appurtenances  and  all  the  estate,  title  and  interest  therein  of  the 
said  party  of  the  first  part,''  and  contained  the  following  covenant : 
**  And  the  said  William  Collins  doth  hereby  covenant  and  agree  to 
and  with  the  said  party  of  the  second  part,  her  heirs  and  assigns. 
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t]iat  the  premises  thus  conveyed  in  the  quiet  and  peaceable  posses- 
sion of  the  said  party  of  the  second  part,  her  heirs  and  assigns,  he 
will  forever  warrant  and  defend  against  any  persons  whomsoever, 
lawfully  claiming  the  same  or  any  part  thereof."* 

The  question  to  be  determined  is  whether  the  right  to  use  the 
sewer  over  the  land  of  Albertson's,  which  was  adjoining,  was  not  a 
Jegal  appurtenance  to  the  premises  within  the  meaning  of  the  deed, 
and  a  failure  of  the  plaintiff  to  enjoy  such  riglit  by  means  of  a 
paramount  title  was  a  breach  of  the  covenant  of  enjoyment  or  of 
warranty  contained  in  such  deed.  The  language  of  the  deed  of 
itself  does  not  convey  to  the  plaintiff  a  right  to  use  her  premises  in 
such  manner  as  would  create  a  nuisance  upon  the  land  of  the 
adjoining  proprietor.  The  words  "  with  the  appurtenances  "  cannot 
affect  the  rights  of  the  parties  or  enlarge  the  scoi^e  of  the  deed,  as 
the  appurtenances  would  pass  without  such  words,  for  it  is  a 
general  rule  that  whatever  is  in  use  for  the  land  as  an  incident  or 
appurtenance  is  conveyed  by  the  deed.  Huiieineier  v.  Albro^  18 
N.  Y.  48.  If  the  right  of  the  defendant  to  use  the  adjoining  land 
;i^as  an  easement  attached  to,  or  constituting  a  part  of  the  land,  it 
was  transferred  by  the  deed.  Sucli  right  did  not  exist  however  in 
fact,  and  therefore  it  could  not  and  did  not  pass  to  the  plaintiff. 
The  position  of  the  counsel  for  the  plaintiff  is,  that  taking  into 
consideration  all  the  facts,  it  was  intended  by  the  grantor  to  sell, 
and  by  tlie  grantee  to  purchase,  such  a  right,  and  therefore  the 
covenant  of  warranty  is  a  covenant  to  defend  the  grantee  against 
any  casement  which  at  the  time  the  deed  was  executed  appeared  to 
be  appurtenant  to  the  land.  In  other  words,  that  the  question  is 
not  what  was  actually  conveyed,  but  what  did  the  defendant  agree 
to  convey  and  undertake  to  defend?  This  may  be,  strictly  speaking 
correct,  but  inasmuch  as  the  grantor  could  not  convey  what  did  not 
belong  to  him  or  constitute  a  part  ot  or  an  appurtenant  to  the  land 
conveyed,  and  as  it  is  manifest  that  the  right  to  use  the  adjoining 
land  for  the  purposes  of  the  sewer  belonged  to  another  party,  and 
not  to  the  defendant,  it  is  not  apparent  how  this  could  be  included 
within  the  terms  of  the  conveyance  without  the  use  of  language  to 
that  effect.  The  right  to  drain  upon  the  adjoining  land  would,  at 
leiist  to  some  extent,  involve  a  right  to  inflict  a  burden,  which  un- 
less protected  or  provided  for,  might  constitute  a  nuisance,  and 
Buch  a  result  cannot  be  accomplished  without  proof  of  the  existence 
of  the  right  claimed,  or  express  words  showing  that  it  wjis  the  in- 
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tention  of  the  grantor  to  confer  it.  And  although  an  existing 
easement  as  a  matter  of  legal  right  passes  with  the  thing  granted^ 
yet  where  a  grantor  conveys  without  any  interest  or  title  whatever, 
an  easement  does  not  pass  to  the  grantee.  In  such  a  case  in  order 
to  bind  the  grantor  there  should  be  a  recital  or  representation  in 
the  conveyance  or  a  covenant  that  the  grantor  is  the  owner  of  such 
easement,  which  it  would  be  fraudulent  to  permit  him  to  gainsay  or 
deny.  Sparrow  v.  Kingman,  1  N.  Y.  24G  ;  see  also  Wlutney  v. 
Allaire,  id.  305.  In  the  case  considered  the  conveyance  contained 
no  language  which  declared  or  imported  that  the  grantor  intended 
to  convey  the  right  in  question,  and  as  it  was  not  an  easement 
necessarily  attached  to  the  land  as  an  appurtenance,  it  is  not 
apparent  how  any  liability  was  incurred  without  a  special  covenant 
or  warranty  conferring  the  right  to  use  the  sewer  upon  Albertson's 
land  for  all  purposes.  If  tlic  defendant  had  been  the  owner  of 
Albertson's  lot  at  the  time  of  the  conveyance,  there  would  be  reason 
for  claiming  that  he  was  liable ;  for  in  such  case  the  doctrine  of 
estoppel  would  apply,  and  the  defendant  would  have  no  valid  ground 
for  complaint  that  the  drainage  which  was  provided  for  was  con- 
tinued upon  his  own  land,  and  as  he  had  imposed  the  burden  upon 
the  land  adjoining  for  his  own  benefit,  it  would  continue  to  be 
attached  unless  the  right  to  subvert  it  was  expressly  reserved.  The 
authorities  fully  recognize  such  a  distinction.  Lampmayi  v.  Afilks, 
21  N.  Y.  505  ;  Le  Roy  v.  Plati,  4  Pai.  77  ;  Simmons  v.  Cloonan, 
47  N.  Y.  3.  The  learned  counsel  for  the  respondent  cites  and  relies 
upon  the  case  of  Molt  v.  Palmer,  1  N.  Y.  564,  as  an  authority 
which  is  decisive  of  the  question  considered.  The  plaintiff  in  that 
case,  the  grantee,  was  sued  by  a  tenant  of  the  grantor  for  the  value 
of  a  rail  fence  which  was  upon  the  farm  at  the  time  of  the  sale,  and 
a  judgment  recovered  against  him.  In  the  action  upon  the  cove- 
nant of  seizin  it  was  held  that  it  was  broken  if  the  grantor  at  the 
time  of  the  conveyance  did  not  own  such  things  affixed  to  the  free- 
hold as  would  pass  to  the  grantee  by  a  conveyance  of  t  he  land  itself, 
and  the  grantor  was  held  liable  upon  the  covenant.  Although  the 
rails  were  the  personal  property  of  the  tenant,  yet  being  on  the  farm 
as  a  fence,  and  the  deed  purporting  to  convey  them,  there  was  suffi- 
cient ground  for  holding  that  the  fence  was  conveyed  by  the  deed. 
Although  not  owned  by  the  grantor  he  clearly  attempted  to  and  did 
convey  it,  and  as  it  stood  upon  the  land,  it  passed  with  tlic  land  by 
the  deed.     And  here,  it  appears  to  me,  lies  the  distinction  between 
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the  two  cases,  that  in  the  one  cited  the  rails  were  actually  conveyed 
jis  an  appurtenance  and  as  a  part  of  the  land,  while  in  the  case  at 
l>ar  the  right  to  drain  is  not  included  in  the  deed  or  in  anyway  con- 
nected with  the  land  itself.  The  case  cited  does  not  hold  that  an 
'easement  which  would  seem  to  be  essential  for  the  full  enjoyment 
of  the  grant,  but  is  not  in  fact  an  appurtenance  belonging  to  the 
land,  is  included  within  the  terms  and  covered  by  the  covenant  of 
warranty.  While  the  grantor  may  by  the  language  of  the  deed 
warrant  what  does  not  belong  to  or  constitute  a  part  of  the  land,  in 
order  to  create  a  liability  for  a  breach  of  the  covenant,  it  must 
appear  that  such  was  the  effect  of  the  conveyance.  This  intention 
is  not  apparent,  we  think,  from  the  deed  to  the  plaintiff  upon  its  face. 
And  even  although  there  may  be  easements,  which  from  their 
apparent  connection  with  the  premises  may  be  said  to  be  fairly 
included  within  a  general  description  of  appurtenances,  such  a  fule 
would  scarcely  apply  to  a  lot  in  a  city  where  buildings  may  be  con- 
veyed in  an  incomplete  and  an  unfinished  condition,  and  the  right 
claimed  is  not  stated  in  the  deed.  In  fact  an  appurtenance  which 
is  conveyed  by  general  terms  in  a  grant  must  be  something  which 
necessarily  attaches  to  the  land  conveyed  as  a  matter  of  right,  and 
beyond  this  the  right  to  the  enjoyment  of  an  easement  must  depend 
upon  the  language  of  the  instrument.  General  terms  cannot  con- 
voy a  right  which  the  grantor  was  not  authorized  to  impose  upon 
the  land  of  an  adjoining  owner,  or  render  the  grantor  liable  in  an 
miction  for  a  breach  of  the  covenant  of  warranty.  Nor  in  such  a 
case,  where  the  riglit  to  create  has  no  foundation,  is  any  presump- 
tion to  be  indulged  from  the  ordinary  covenants  of  a  warranty 
deed.  In  3  Willard  on  Real  Prop.  514,  §  4,  the  general  rule  is  laid 
down  **  an  easement  ap])urtenant  to  land  passes  with  the  land.  * 
*  But  an  easement  which  is  extinct  or  which  has  no  legal  existence, 
though  used  de  facto ^  does  not  piiss  as  an  appurtenance."  In  Plant 
V.  Jamesy  5  B.  &  Ad.  791 ;  27  E.  C.  L.  R.  191,  Lord  Denman 
says,  *'  Nothing  is  more  clear  than  that  under  the  word  *  appurte- 
nances,' according  to  its  legal  sense,  an  easement  which  has  become 
extinct,  or  which  does  not  exist  in  point  of  law  by  reason  of  unity 
of  ownership,  does  not  pass.  If  the  grantor  wishes  to  revive  or 
create  such  aright  he  must  do  it  by  express  words,  or  introduce  the 
terms  *  therewith  used  and  enjoyed  ,'  in  which  case  easements 
existing  in  point  of  fact,  though  not  existing  in  point  of  law,  would 
be  transferred  to  the  grantee."  If  the  rule  laid  down  be  folloAved,  it 
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is  certainly  not  obvious  how  a  grantor  who  commits  a  trespass  or  a 
nuisance  upon  the  land  of  another  can  convey  the  same  as  an  ease- 
ment or  an  appurtenance  by  virtue  of  a  deed  of  the  land.  Much 
less  can  this  be  done  without  the  use  of  apt  and  appropriate  words 
for  that  purpose.  None  of  the  decisions  of  this  court  which  have 
been  cited  conflict  with  the  rule  laid  down  m  the  cases  already 
referred  to.  See  Simmons  v.  Cloonan,  81  N.  Y.  557 ;  Curtiss  v. 
Ayraulty  47  id.  73  ;  Lampman  v.  Milks,  21  id.  505  ;  Huttemeier  v. 
Albroy  18  id.  48 ;  French  v.  Carhart,  1  id.  96. 

The  case  of  Adams  v.  Co^iover,  22  Hun,  424,  decided  in  the 
Supreme  Court,  holds  that  it  is  not  necessary  that  the  appurten- 
ances of  land  conveyed,  i.  e, ,  the  right  to  overflow  adjoining  land, 
should  be  specially  described  in  the  deed.  This  rule  was  laid  down 
in  the  case  cited  upon  the  authority  of  the  decision  in  the  case  at 
bar  in  the  Supreme  Court.  The  exact  terms  of  the  deed  in  the 
case  cited  were  not  before  that  court,  and  the  construction  given  is 
based  upon  the  assumption  from  oral  evidence  that  it  was  an 
ordinary  warranty  deed.  It  may  also  be  remarked,  that  in  the  con- 
veyance of  a  mill  site,  the  water  privilege  is  a  most  important  ele- 
ment of  value,  and  hence  in  determining  what  shall  pass  as  an 
incident  appurtenant  to  that  in  tlic  terms  conveyed  by  the  grant, 
it  is  the  necessity  of  the  mill  and  its  free  enjoyment  which  controls. 
Voorhees  v.  Burchard,  55  N.  Y.  98.  Such  a  case  bears  no  analogy 
to  a  deed  of  land  by  metes  and  bounds,  with  the  usual  covenant  of 
quiet  enjoyment  and  a  warrauty.  Giving  full  effect  to  the  convey- 
ance of  the  premises  to  the  plaintiff,  we  are  of  tlie  opinion  that 
there  is  no  rule  of  law  which  authorizes  the  construction  that  the 
main  sewer  upon  the  lot  conveyed  could  be  rightfully  and  lawfully 
used  to  conduct  the  drainage  of  the  water-closet  upon  the  premises 
owned  by  Albertson. 

It  is  claimed  that  the  deed  may  be  construed  having  in  view  the 
parol  testimony  introduced  upon  the  trial  to  show  the  agreement, 
and  that  the  words  "  with  the  appurtenances  "  may  be  read  as  if 
the  deed  had  in  that  connection  contained  the  words,  "  to  wit :  the 
sewer  leading  from  the  water-closet  of  said  liousc,"  and  as  it  does 
not  specify  what  was  regarded  by  the  parties  as  an  **  appurtenance," 
the  meaning  of  that  word  is  left  open  for  explanation  by  parol  evi- 
dence, not  to  contradict  or  modify,  but  to  apply  the  language  of 
the  deed.  There  was  evidence  upon  the  trial  tending  to  sliow  that 
at  the  time  of  the  sale  this  sewer  was  built,  and  that  it  was  con* 
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nected  with  the  water-closet,  which  could  not  be  used  without  it. 
It  was  also  proved  that  the  plaintiff  was  informed  of  the  existence 
of  the  sewer  privilege,  and  that  it  largely  enhanced  the  value  of 
the  house  and  lot,  to  the  amount  of  12,000,  and  this  evidence  was 
not  objected  to.  There  was  a  conflict  as  to  most  of  these  facts. 
The  defendant  denied  that  any  such  representations  were  made  in 
fact,  and  testified  that  he  told  the  plaintiff  that  he  had  no  right  to 
use  the  sewer  for  household  purposes,  and  that  she  must  build  a 
privy  in  the  yard.  As  the  deed  merged  all  prior  and  contemporaneous 
agreements  which  had  been  made,  the  parol  evidence  was  inad- 
missible for  the  purpose  of  controlling  its  legal  effect,  or  modifying 
or  enlarging  its  meaning  or  import.  •  It  was  not  sufficient  to  convey 
the  right  to  the  use  of  the  sewer  upon  its  face,  and  the  effect  of  the 
testimony  was  to  contradict  and  control  its  operation,  and  to  give 
it  more  force  than  legitimately  could  be  derived  from  the  language 
used,  and  the  apparent  intention  of  the  parties.  Such  evidence  was 
incompetent  for  any  purpose  {MoU  v.  Palmer,  supra),  aud  even  if 
received  without  objection,  could  not  change  the  legitimate  effect  of 
the  deed.  The  case  presented  bears  no  analogy  to  one  where  a 
description  of  land  conveyed  by  deed  is  vague  and  uncertain,  and 
parol  evidence  is  admissible  as  to  the  real  boundaries  to  identify 
the  subject-matter,  and  to  show  what  the  grantor  intended  by  a 
general  designation  of  a  particular  portion.  Peitit  v.  Shepard,  32 
N.  Y.  97.  If  the  representations  made  by  the  defendant  were 
fraudulent  in  regard  to  the  extent  of  the  right  to  the  use  of  the 
sewer,  an  action  would  lie  to  recover  damages  for  the  fraud  and 
deceit.  Whitney  y,  Allaire,  supra  ;  Wardell  v.  Fosdick,  13  Johns. 
325  (7  Am.  Dec.  383).  The  plaintiff  was  at  liberty  to  pursue  this 
remedy  if  she  could  establish  the  fraud.  If  as  suggested  by  the  coun- 
sel for  the  respondent,  the  defendant  honestly  believed  that  he  had 
a  right  to  continue  the  use  of  this  sewer,  and  such  belief  was 
eri'oneous,  and  thus  an  action  for  the  fraud  could  not  be  main- 
tained, the  fault  must  rest  upon  the  plaintiff  for  not  protecting 
her  rights  by  demanding  a  proj^er  conveyance,  and  requiring  that 
a  suitable  provision  be  inserted  in  the  same  for  that  purpose. 

From  the  discussion  already  had  it  is  entirely  obvious  that  the 
judge  erred  in  denying  the  motion  made  by  the  defendant's  counsel 
for  a  nonsuit,  upon  the  ground  that  it  was  not  shown  that  the 
defendant,  at  tlie  time  of  the  execution  and  delivery  of  the  deed, 
had  an  easement  or  a  riglit  to  drain  into  the  sewer  in  question  the 
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privy  and  sink  deposits  ;  that  they  were  not  mentioned  in  the  deed, 
and  that  there  was  nothing  to  show  the  intent  to  convey  such  right 
to  the  plaintiff,  and  also  in  refusing  to  charge  as  requested  by  tlie 
defendant's  counsel,  that  the  plaintiff  must  show  that  the  defendant 
had  an  easement  and  right  to  drain  the  privy  and  sink  deposits 
upon  the  lands  of  Albertson  at  the  time  of  the  delivery  of  the  deed. 

[Omitting  a  minor  inquiry.] 

Without  passing  upon  this  question,  for  the  errors  which  have 
been  discussed  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Judgment  reversed. 

All  concur,  except  FOloer,  C.  J.,  absent  at  argument. 

NoTB  BT  THB  RxpoBTBR.  ~  Sec  as  to  eascmeDt  in  a  mill-dam,  Baker  v.  Besney^  ante,  877. 
As  to  ways,  Pargona  v.  Johnsorit  68  N.  T.  10;  8.  c,  23  Am.  Rep.  149;  O'Rorke  v. 
Smith,  11  R.  I.  259;  s.  o.,  23  Am.  Rep.  440,  and  note  446;  MUcheU  v.  SeipeL  68  Md.  261;  8.  c.^ 
86  Am.  Rep.  404,  and  note  415;  Qoodal  v.  Godfrey,  63  Vt.  219;  s.  c,  88  Am.  Rep.  671. 

In  the  recent  case  of  DoUiff  t.  Boston  and  Maine  RaUrttod,  68  Me.  173,  it  was  neUl,  that  a 
right  of  drainage  by  an  existing  underground  drain  through  the  grantor^s  adjoining  land 
will  not  pass  by  implication,  unless  clearly  necessary  to  the  beneficial  enjoyment  of  the 
estate  conveyed.    The  court  said: 

**  Undoubtedly  such  a  right  may  be  established  by  an  implied  grant  as  well  as  by  an 
express  grant.  But  implied  grants  are  not  to  be  favored.  They  should  not  be  held  to 
exist  except  in  cases  of  clear  necessity.  If  it  is  intended  that  an  easement  shall  pass  as 
one  of  the  appurtenances  of  an  estate,  it  is  very  easy  to  have  this  intention  expressed  in 
the  deed.  If  the  deed  is  silent  upon  the  subject  it  is  no  more  than  fair  to  the  grantor  to 
presume  that  he  did  not  so  Intend ;  and  to  overcome  this  presumption,  to  require  of  the 
pany  claiming  the  easement  clear  proof  that  it  is  necessary  to  the  beneficial  enjoyment  of 
the  estate  conveyed  to  him.  Such  is  the  doctrine  maintained  in  Massachusetts,  and  it 
meets  our  approbation. 

**  In  Johnson  v.  Jordan,  3  Mete*  234,  the  court  held  that  where  the  owner  of  two  adjoin- 
ing messuages  and  lots  of  land  constructs  a  drain  through  one  of  them  for  the  drainage 
of  the  other,  and  then  sells  the  lots  to  different  purchasers  on  the  same  day,  and  in  the 
deed  of  the  lot  drained  does  not  mention  the  drain,  such  purchaser  acquires  no  right  to 
the  use  of  the  drain  through  the  other  lot,  if  he,  by  reasonable  labor  and  expense,  can 
make  a  drain  without  going  through  that  lot. 

"  In  Thayer  r.  Payne,  2  Gush.  827,  the  court  say  that  the  question  in  such  a  case  is 
whether  the  drain  is  necessary  to  the  beneficial  enjoyment  of  the  estate  conveyed  ;  that 
this  question  involves  the  inquiry  whether  or  not  a  drain  can  be  convenienUy  constructed 
at  a  reasonable  expense  without  going  through  the  grantor's  land  ;  because  if  the  grantee 
can  thus  furnish  his  premises  with  a  drain,  it  cannot  be  necessary  to  the  enjoyment  of  his 
estate  that  he  should  have  a  drain  through  the  grantor's  land. 

"  Upon  this  point  the  plaintiff's  case  fails.  The  burden  of  proof  is  upon  them  to  show, not 
only  that  a  drain  to  their  premises  is  necessary,  but  that  it  is  necessary  that  it  should  go 
through  the  defendants'  land.  In  other  words  that  they  could  not,  at  a  reasonable  ex* 
pense,  provide  their  premises  with  a  drain  without  going  through  the  defendants'  land.'* 

See  to  same  effect,  Butterworih  v.  Crawford,  46  N.  Y.  349;  s.  a,  7  Am.  Rep.  852; 
Carhrey  v.  Wittis,  7  Allen,  364 ;  Randall  v.  McLauahlin,  10  id.  366;  Warren  v,  ninke,  54 
Me.  287;  Denton  v.  Leddell,  SC.  E.  Green,  64;  9  id.  667.  Compare  Watts  v.  Kdivni,  L. 
B.,  6  Ch.  App.  166. 

In  PhUbfick  V.  Ewing,  97  Mass.  133,  there  was  a  grant  of  a  house  and  lot  with  warranty. 
IThedhly  supply  of  water  was  by  a  pipe  laid  across  land  of  a  third  person,  to  a  highway, 
where  it  Joined  the  pipes  of  an  aqueduct  company.    By  contnit^t  with  the  company  th» 
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in'antor  bad  a  ri^ht  to  draw  water  through  his  pipe.  His  pipe  had  been  laid  by  a  tenant 
of  his,  under  an  oral  license  from  the  third  person  whose  land  it  crossed,  and  purchased 
from  him  by  the  grantor.  The  deed  did  not  mention  the  pipe.  After  deeding,  the  gran- 
tor dug  up  the  pipe  on  the  land  of  the  third  person  and  carried  it  away.  Held,  that  it  was 
a  fixture  appurtenant  and  passed  by  the  deed,  but  tbat  the  deed  conveyed  no  right  to 
•draw  water  through  the  pipe  from  the  highway.  The  court  said  it  was  a  novel  case,  and 
observed  :  **  We  do  not  perceive,  upon  these  facts,  that  any  right  of  water  would  pass  by 
the  grant  of  the  house,  as  an  appurtenance.  *  *  *  An  easement  where  it  is 
not  expressly  described  In  the  -sonveyanoe  must  actually  belong  to  the  estate  conveyed 
in  order  to  p2t<is  by  implication.  The  rule  is  commonly  stated  to  be  that  the  grantor 
conveys  by  his  deed,  as  an  appurtenance,  whatever  he  has  the  power  to  grant,  which  is 
practically  annexed  to  the  premises  at  the  time  oi  the  gran^  and  is  necessaiy  to  their 
enjoyment  in  the  condition  of  the  estate  at  that  time.  *  *  The  defendant  did  not 
own  the  water  that  came  to  the  plaintiff's  house.  *  *  *  The  pipe  was  put  in  by 
his  tenant,  and  afterward  purchased  from  the  tenant  by  him,  as  one  entire  thing.  It  was 
designed  for  the  use  of  the  plaintiff's  house  and  for  no  other  purpose.  If  it  extended 
Into  the  land  of  a  third  person,  and  into  the  highway,  it  does  not  appear  that  the  owner  of 
that  land  objects  to  its  continuance,  or  authorized  or  required  the  defendant  to  remove  it. 
We  are  therefore  of  opinion  that  the  whole  of  it,  at  the  time  of  his  conveyance  to  the 
plaintiff,  was  a  fixture  annexed  to  the  h<^se,  and  passed  by  the  deed.  He  had  no  more 
right  to  cut  off  a  piece  of  the  pipe,  because  it  ran  into  another's  land,  than  he  would  have 
had  to  cut  off  a  piece  of  a  spout  which  projected  over  the  adjoining  premises.  If  the 
owner  of  that  land  objected  to  its  continuance,  the  plaintiff  would  be  obliged  to  draw  her 
pipe  in  :  but  until  objection  was  made,  or  if  she  could  obtain  for  it  a  license  for  it  to  oon- 
tinue,  she  could  let  it  remain  as  her  predeoe^or  had  done." 

Tlio  leading  English  case  is  NU^holas  v.  Chamberlain^  Cro.  Jac.  121,  where  it  was  hdd, 
that  **  if  one  erect  a  house,  and  build  a  conduit  thereto  in  another  part  of  his  land,  and 
<:onvey  water  by  pipes  to  the  house,  and  afterward  sell  the  house  with  the  appurtenances, 
excepting  the  land,  or  sell  the  land  to  another,  reserving  to  himself  the  house,  the  conduit 
and  pipes  pass  with  the  house,  because  it  Is  necessary  and  quasi  appendant  thereto  ;  and 
he  shall  have  liberty  by  law  to  dig  in  the  land  for  amending  the  pipes,  or  making  them 
new  as  the  case  may  require." 

In  Pf/cr  V.  Carter,  1 H.  &  N.  916,  a  house  was  converted  into  two,  and  sold  to  different 
persons,  and  there  being  but  a  single  drain,  it  was  held  that  there  passed  by  implication  to 
the  subsequent  purchaser  the  ri^ht  to  use  it.  Here,  although  the  defendant  was  ignorant 
of  the  drain  at  his  purchase,  it  was  held  he  must  or  ought  to  have  known  that  some  drain 
existed  ;  that  he  was  put  on  inquiry,  and  inquiry  would  have  disclosed  the  existence  of 
the  drain  -,  and  that  by  **  apparent  signs  "  must  be  understood  not  only  those  necessarily 
visible,  but  thos )  which  might  bi  ascertained  by  careful  inspection  by  an  ordinarily  care- 
ful person .  The  same  principle  was  declared  and  this  decision  was  approved  by  the  House 
of  Lords,  in  Eioirt  v.  Cochran,  4  Macq.  117.  It  was  also  approved  and  followed  in  i\>Id«n 
▼.  Bastard,  in  the  Exchequer  Chamber.  L  R.,  1  Q  B,  156 ;  and  in  JVatis  v.  Keltnn^  L.  R., 
6  Ch.  App.  166.  But  it  was  disapproved  and  rejected  in  Svjffield  v.  Browt^^  4  DeO.,  J.  dt 
8.,  13.> :  Cnts3ley  v  LifiU)!ol:r,  L.  K ,  a  Ch.  App.  4s«  ;  and  Bum  v.  Dyer,  185  Mass.  287  ; 
and  doubted  in  Butter loorth  v.  Crawford,  supra.  Mr.  Washburn  and  Mr.  Qoddard, 
however  in  their  works  on  Easement.},  seem  to  regard  It  as  still  authoritative  and  not 
necessarily  overruled. 

In  Brain  v.  Mirfell,  English  Court  of  Appeal,  41  L.  T.  (N  S  )  455,  defendant  sold  to 
plaint.iff  a  spring,  and  the  ri^ht  of  convejMn?  water  therefrom  through  defendant's  land, 
without  interruption  or  disturbance  by  him,  his  heirs,  assigns  or  others.  The  defendant 
also  solii  t )  a  railway  compan}'  other  lands  near  the  spring,  and  the  company  drained  the 
land  so  tiiat  the  water  was  out  off  before  It  reached  the  spring,  and  the  spring  became 
dry  and  no  water  flowed  through  the  plaintiff's  pipes.  In  an  action  for  breach  of 
agreement,  held,  that  the  defendant  had  only  conveyed  the  flow  after  the  water  had 
reached  the  spring,  and  the  action  would  not  lie.  The  court  doubted  whether  tlie  railroad 
company  were  **  assigns  "  of  the  defendant,  but  they  put  the  decision  on  the  other  ground. 
Coleridge,  C  J.,  and  Brownwell,  L.  J  ,  held  that  the  defendant  himself  might  ba^e  dug 
a  well  on  his  land,  whioh  Fihnuld  have  drained  the  spring  In  question  by  percolation,  as  he 
had  not  conveyed  away  his  common-law  right. 
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In  B1U8  ▼.  Dyer,  125  Mass.  S87,  similar  doctrine  was  held  as  to  a  chimney  between  two 
houses  of  the  same  owner,  but  wholly  on  one  lot ;  on  sale  of  the  other  lot  an  easement  in 
the  chimney  was  held  not  to  pass  by  implication,  there  being  no  absolute  necessity  for  It. 
This,  it  will  be  obaenred,  was  a  case  of  an  apparent  easement.  The  court  said:  *'  We  are 
aware  that  it  has  been  held  io  some  English  cases  that  a  deed  of  premises  carries  the 
right  to  continue  to  enjoy  as  easements  all  privileges  or  conveniences  in  and  upon  ad- 
joining lands  of  the  grantor,  which  were  apparent,  and  had  been  used  by  the  grantor  in 
connection  with  the  premises  before  the  conveyance;  that  the  conveyance  is  a  conveyance 
of  the  premises  *  as  they  are.'  A  leading  case  to  this  effect  is  Pi/er  v.  Carter ,  1  H.  & 
N.  016.  Similar  doctrine  has  been  held  in  New  York.  Lampman  v.  Milks,  21  N.  Y.  506.  W« 
do  not  regard  this  as  a  correct  view  of  the  law. 

**  It  is  a  well-established  and  familiar  rule  that  deeds  are  to  be  construed .  as  meaning 
what  the  language  employed  in  them  imports,  and  that  extrinsic  evidence  may  not  be 
adduced  to  contradict  or  affect  them.  And  it  would  seem  that  nothing  could  be  clearer 
in  its  meaning  than  a  deed  of  a  lot  of  land,  described  by  metes  and  bounds,  with  cove- 
nants of  warranty  against  incumbrances.  The  great  exception  to  the  application  of  this 
rule  to  the  construction  of  deeds  is  in  the  case  of  ways  of  necessity,  where  by  a  fiction  of 
law  there  is  an  implied  reservation  or  grant  to  meet  a  special  emergency  on  grounds  of 
public  policy,  as  it  has  been  said,  in  order  tiiat  no  land  should  be  left  inaccessible  for  pur- 
poses of  cultivation.  This  fiction  has  been  extended  to  cases  of  easements  of  a  different 
character,  where  the  fact  has  been  established  that  the  easement  was  necessilry  to  the 
enjoyment  of  the  estate  in  favor  of  which  it  was  claimed 

''In  this  Commonwealth  grants  by  implication  are  limited  to  cases  of  strict  necessity. 
Carbrey  v.  WiUU,  7  Allen,  864,  and  cases  cited ;  Randall  v.  McLaughlin^  10  id.  366.  The 
case  of  Pyer  v.  Carter  was  denied  by  Lord  Chancellor  Wbstburt,  in  Sufflcld  v.  Brown,  i 
DeO.,  J.  &S.  185, which  has  been  since  recognized  as  containing  the  correct  doctrine. 
Crossley  v.  LigMowler,  L.  R.,  2  Ch.  478;  WatU'v.  Kehvm,  L.  R.,  6  Ch.  166. 

**  In  this  view  of  the  case  it  appears  that  the  jury  found  that  the  use  of  the  chimney  was 
not  necessary  to  the  enjoyment  of  the  premises  owned  by  the  plaintiff.  Tliis  being  so,  no 
easement  in  the  chimney  was  reserved  by  implication  in  the  deed  to  the  defendant's 
grantor,  and  the  defendant  in  destroying  the  chimney  merely  exercised  a  ri^ht  of  owner- 
ship." 

Lampson  v.  MWa,  supra,  was  a  case  of  a  visible  artlQclal  channel  for  water,  and  Pyer 
V.  tkirter,  supra,  was  a  case  of  roof  drainage. 

In  the  principal  case  In  the  Supreme  Court.  20  Hun, 474,  Learned,  J. , delivered  a  dissenting 
opinion,  in  which  he  said:  **  There  might  be  a  case  where  an  easement  was  in  fact  appur- 
tenant to  the  land  conveyed,  and  where  the  grantor's  title  to  the  land  failed,  and  the 
grantee  was  evicted  of  the  land,  and  of  the  easement  appurtenant  thereto;  but  that  is  not 
the  present  case.  So  too  there  might  be  a  case  where  the  grantor  should  in  express  words 
describe  a  certain  easement,  and  should  warrant  the  same  to  the  grantee;  but  neither  is 
that  the  present  case.  The  grantor  did  not  in  this  case  warrant  the  easement  imless  a 
general  warranty  of  the  premises  i.-^  a  warranty  of  every  easement,  which  at  the  time  has 
the  appearance  of  being  appurtenant  thereto,  although  in  fact  it  is  not  so  appurtenant. 
I  find  no  authorities  to  sustain  this  doctrine."  ''In  the  present  ease  the  covenant  of  the 
defendant  was  to  warrant  and  defend  the  premises  thus  conveyed .  What  then,  according 
to  the  language  of  the  deed,  did  the  defendant  purport  to  conve}^  ?  A  house  and  lot  as  de- 
scribed. Now  if  he  had  used  no  other  words  could  it  bo  sail  thai  by  the  language  of  the 
deed  he  purported  to  convey  the  sewer  in  question  ?  Certainly  not.  Nor  by  adding  the 
words,  'with  the  appurtenances,"  did  ho  as  above  shown  give  any  other  or  greater  effect 
to  the  deed.  For  the  very  meaning  of  that  word  '  appurtenances '  is  that  which  legally 
belongs  to  the  principal  thing,  and  therefore  passes  with  it." 

The  principal  case  is  apparently  sui  grucrif<,  because  tlie  apparent  easement  was  in  the 
and  of  a  third  person ;  and  it  cannot  bo  sustained  nor  reconciled  with  the 
decision  of  the  same  court  In  AdamA  v.  Cnnnver  (afBrniing  that  of  the  Supreme 
Court,  see  pont),  except  upon  the  ground  of  the  necessity  of  the  apparent  easement  in  the 
latter  case,  and  the  consequent  estoppel  of  the  graptor  from  asserting  that  he  had  no 
right  nor  power  to  convey  it. 

For  a  criticism  on  ihe  principal  case,  and  on  Adams  v.  Tonorcr,  referred  to  in  it,  see  35 
Alb.  L&w  Jour.  270 
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Fuller  v.  Robinson. 

(86N.Y.80C) 

Emderice  —  cugtom  —  unrecitondble. 

In  ftn  action  of  damages  for  fraudulent  representations,  bjr  a  broker  employed 
to  sell  ciji^arfl,  as  to  reeponsibilitj  of  a  proposed  buyer  from  the  principal, 
evidence  was  admitted  on  behalf  of  the  defendant,  in  order  to  nhow  that  the 
principal  did  not  relj  on  the  representations,  that  by  custom  and  usage,  man- 
ufacturers  and  dealers  in  cigars  do  not  rely  on  representations  bj  brokers  as 
to  the  responsibility  of  purchasers.     Held,  error. 

ACTION  of  damages  for  false   representations.      The  opinion 
states  the  case.     The  defendant  had  judgment  below. 

Charles  C.  Bonney,  for  appellants. 

Samuel  O.  Courtyietfy  for  respondent. 

Andrews,  J.  The  letter  of  September  6, 1874,  written  by  Eob- 
inson,  was  an  important  item  of  evidence  bearing  upon  the  ques- 
tion of  his  complicity  in  the  gross  fraud  practiced  upon  the 
plaintiffs.  It  is  a  conceded  fact,  that  prior  to  the  date  of  the  letter 
the  plaintiffs  had  employed  Robinson  as  broker,  to  make  sales  of 
cigars  in  the  city  of  New  York,  and  other  eastern  markets.  The 
plaintiffs  were  residents  of  Illinois,  where  the  cigars  were  manu- 
factured. In  the  letter,  Robinson  advises  the  plaintiffs  of  the 
sale  by  him  on  the  previous  day  to  Richardson,  of  twelve  cases  of 
cigars,  then  in  his  possession,  and  referring  to  Richardson  he  says  : 
**  Mr.  R.  is  A  No.  1,  and  good  for  all  you  can  sell  him."  Robin- 
son inclosed,  in  the  letter,  an  order  for  500,000  cigars,  to  be  manu- 
factured and  sent  to  Richardson,  on  sixty  days'  credit,  the  prices 
of  which  were  specified.  Robinson  states  in  the  letter  that  he  had 
taken  this  order  from  Richardson.  The  plaintiffs  filled  the  order, 
and  sent  the  cigars  to  Richardson.  When  the  acceptances  taken 
for  the  goods  matured  they  were  protested,  and  no  part  of  the 
debt  has  been  paid.  The  evidence  clearly  shows  that  Richardson 
was  an  adventurer,  without  means  or  credit,  and  that  he  was  a 
party  to  a  fraudulent  scheme  to  get  possession  of  the  plaintiffs' 
property.  The  transaction,  so  far  as  Richardson  was  concerned, 
was  a  cheat  and  swindle.      The   defendant  Robinson  claimed  that 
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he  acted  in  the  matter  iu  good  faith,  and  was  himself  deceived. 
When  the  letter  was  written,  he  had  never  seen  Richardson.  The 
twelve  cases  reported  in  the  letter  as  having  been  sold  by  him  were 
in  fact  sold  by  the  defendant  Hunt,  the  general  agent  of  the  plaint- 
iffs, and  the  order  for  the  500,000  cigars  was  taken  by  Hunt,  and 
not  by  Robinson.  The  misstatements  of  fact  in  the  letter  were 
explained  on  the  trial  by  Robinson,  and  as  the  jury  found  in  his 
favor,  the  explanation  may  have  been  satisfactory,  and  the  verdict 
may  have  passed  in  his  favor  on  the  ground  that  he  was  not  a 
guilty  participant  in  the  fraud. 

But  it  was  claimed  on  the  trial  by  the  counsel  for  Robinson  that 
the  plaintiffs,  in  selling  the  goods,  did  not,  in  fact,  rely  upon  the 
representation  as  to  the  credit  and  solvency  of  Richardson,  con- 
tained in  Robinson's  letter ;  and  the  court,  upon  his  request, 
charged  the  jury,  that  if  the  plaintiffs  in  filling  the  order  did  not 
rely  upon  the  statements  contained  in  the  letter,  he  was  entitled 
to  a  verdict  in  his  favor.  The  jury  may  therefore  have  based 
their  verdict  in  favor  of  Robinson  on  this  issue,  and  it  becomes 
material  to  inquire  whether  any  incompetent  evidence  bearing 
tliereon  was  admitted,  prejudicial  to  the  plaintiffs.  The  defend- 
ant was  permitted  to  show,  by  persons  engaged  in  the  tobacco 
trade,  that  by  the  custom  and  usage  of  that  business,  no  reliance 
is  placed  by  manufacturers  and  sellers  of  cigars  and  tobacco  upon 
the  representation  of  brokers  employed  to  make  sales,  in  respect  to 
the  credit  of  the  persons  from  whom  time  orders  are  procured,  but 
that  the  principal  ascertains  for  himself,  whether  the  persons  order- 
ing through  the  broker  are  entitled  to  credit,  paying  no  regard  to 
the  broker's  representation  u])on  the  subject.  Tlie  only  conceivable 
purpose  of  this  evidence  was  to  lay  the  basis  for  an  inference  by 
the  jury,  that  Robinson's  representation  as  to  the  credit  of  Rich- 
ardson, although  it  might  be  found  to  be  false,  and  made  with  in- 
tent to  defraud,  did  not  in  fact  influence  the  plaintiffs,  and  that 
they  filled  the  order,  and  parted  with  their  goods,  without  placing 
any  reliance  thereon.     We  think  this  evidence  was  incompetent. 

Evidence  of  a  usage,  or  custom  of  trade,  is  frequently  admitted 
to  annex  unexpressed  incidents  to  contracts,  or  to  explain  ambig- 
uous and  doubtful  phrases  in  written  agreements.  But  reason- 
ableness is  one  of  the  requisites  of  a  valid  usage,  and  an  unreasonable 
or  absurd  custom  cannot  be  set  up  to  affect  the  legal  riglits  of  par- 
ties.    Evidence  of  the  custom  of  a  particular  trade  is  admitted,  to 
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supply  what  is  not  expressed,  or  to  explain  what  is  doubtful,  upon 
the  presumption  that  persons  engaged  therein  are  acquainted  with, 
and  understand  and  tacitly  assent  that  their  contracts  shall  be  in* 
terpreted  in  the  light  of,  the  recognized  usages.  But  there  is  no 
ground  for  this  presumption,  where  the  usage  attempted  to  bo 
shown  is  repugnant  to  common  sense,  or  is  based  upon  a  disregard 
of  the  relations  which  exist  between  men,  or  the  duties  which  in 
law  and  morals  they  owe  to  each  other. 

In  this  case  the  broker  was  employed  to  sell  goods  in  the  New 
York  and  eastern  markets,  manufactured  by  principals  residing  in 
a  distant  State.  The  broker  was  bound  to  the  utmost  fidelity  in 
the  business  of  his  employers.  His  relation  to  them  was  such,  that 
naturally  his  representations  in  respect  to  the  commercial  credit 
and  pecuniary  ability  of  his  customers  would  carry  weight  and  in- 
fluence. He  was  bound  in  law,  and  in  morals,  to  make  no  repre- 
sentation which  he  knew  to  be  false,  and  to  conceal  nothing  which 
he  should  learn  in  the  course  of  his  employment,  which  it  was  for 
the  interest  of  his  employers  to  know.  The  plaintiffs  had  intrusted 
him  with  their  intei-ests.  They  of  course  would  take  notice  of 
the  fact  that  the  broker  was  interested  to  earn  his  commissions,  but 
they  had  a  right  to  assume  that  representations  made  by  him  m  the 
course  of  his  employment  would  be  truthful.  The  custom  and 
usage  which  was  allowed  to  be  shown  proceeds  upon  the  theory, 
that  a  broker  in  the  tobacco  trade  is  unworthy  of  the  confidence 
of  his  employer,  and  that  this  is  so  well  understood,  that  it  has  be- 
come the  rule  of  the  relation  between  them,  that  the  employer 
ignores  and  disregards  the  representations  of  the  broker,  upon 
the  vital  question  of  the  financial  credit  of  customers,  although  the 
representation  was  made  in  the  course  of  his  duty.  It  was  com- 
petent for  the  defendant  to  show,  that  the  plaintiffs  did  not  in 
fact  rely  upon,  and  were  not  influenced  by  the  representation  con- 
tained in  his  letter.  But  this  could  not  be  shown,  we  think,  by 
proof  of  a  custom  or  usage  in  the  tobacco  trade.  The  question, 
although  somewhat  informally  raised,  was  sufficiently  presented  by 
the  exceptions. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 

costs  to  abide  the  event. 

JudgmmU  reversed^ 
All  concur. 
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KiPF  V.  Y0UMAN8. 
<g6N.T.834.) 

In  an  aetion  of  aeaaalt  and  battery,  It  appearing  that  the  plaintiff  was  tiee* 
paaaing  on  the  defendant's  premiaeB,and  that  the  latter  used  ezoesBiTe  force 
In  ejecting  him,  ezemplaiy  damages  are  not  recoverable. 

ACTION  of  assault  and  battery.     The  opinion  states  the  facts.. 
The  plaintiff  had  judgment  below. 

Wittiam  Youmans,  for  appellant. 

William  Oleason,  for  respondent 

Danfobth^  J.  Although  the  trial  judge  was  of  opinion  that  a 
smaller  yerdict  would  have  done  better  justice  between  the  parties, 
he  felt  its  adjustment,  under  the  rules  laid  down  by  him,  was  within 
the  province  of  the  jury,  and  the  General  Term  refrained  from  in- 
terference, because  it  did  not  appear  they  were  actuated  in  render- 
ing it  by  prejudice,  passion  or  other  improper  motive.  On  the 
other  hand,  the  respondent  contends  that  the  verdict  would  have 
been  much  larger  if  the  court  had  not  decided  as  a  matter  of  law, 
that  in  the  transaction  submitted  to  the  jury  the  plaintiff  was  a 
trespasser.  Before  this  court  both  decisions  are  final.  "We  cannot 
interfere,  because  of  the  amount  of  damages  {Oldfieldy.  N.  Y.  S 
H.  R.  R,  Co.,  14  N.  Y.  310 ;  Gale  v.  Same,  76  id.  594 ;  Standard 
OH  Co.  V.  Amazon  itw.  Co,,  79  id.  506);  nor  can  the  plaintiff  re- 
tain them,  unless  they  were  adjusted  by  rules  to  the  benefit  of  which 
he  is  entitled  in  the  character  with  which  he  was  invested. 

It  was  held  against  him,  that  at  the  time  of  the  affray,  he  was 
upon  the  defendant's  premises  for  the  purpose  of  doing  an  act  with- 
out license  or  right;  that  the  defendant  was  justified  in  removing 
him  therefrom  by  force;  and  that  the  only  question  was,  whether 
the  defendant  '^exercised  more  force  and  violence  upon  the  person 
of  the  plaintiff  than  was  necessary  to  prevent  him  from  completing 
his  trespass."  If  he  did,  the  court  said,  the  plaintiff  would  be  en« 
titled  to  a  verdict  for  such  sum  of  money  as  would  fully  compensate 
him  for  all  the  injury  he  had  sustained,  including  detention  from 
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his  customary  duties,  and  injury  or  damage  in  his  business,  and  for 
all  the  pain  and  suffering  he  had  undergone,  adding,  '^andina 
case  where  the  jury  find  the  defendant's  acts  were  wanton  and 
malicious,  they  may,  in  addition  to  the  compensatory  damages,  re- 
turn a  sum  by  way  of  punitive  or  exemplary  damages  — a  sum  be- 
yond the  actual  damages,  for  the  purpose  of  teaching  the  defendant, 
and  all  persons  so  inclined,  to  respect  the  rights  of  others."  The 
latter  clause  of  these  instructions  does  not  appear  to  be  a  legitimate 
result  from  the  assumed  facts.  They  are,  first,  an  assault  and  bat- 
tery committed  by  the  defendant;  second,  circumstances  palliating, 
if  they  did  not  wholly  justify,  the  offense;  third,  those  circumstan- 
ces originating  with,  and  constituting  a  fault  or  trespass  on  the  part 
of  the  plaintiff;  and  in  view  of  the  finding  of  the  jury,  we  may  now 
add  a  fourth,  that  in  repelling  the  trespasser  more  than  necessary 
force  was  used.  It  will  simplify  the  discussion  to  bear  in  mind  that 
no  question  is  made  but  that  these  facts  entitled  the  plaintiff  to 
compensation  for  actual  damages.  The  exception  relates  to  that 
part  of  the  charge  permitting  addition  thereto  by  way  of  punish- 
ment to  the  defendant  and  admonition  to  others. 

Whether  the  doctrine  which  permits  vindictive,  or  as  they  are 
termed  here,  punitive  or  exemplary  damages,  can  in  any  action  of 
this  character  be  justified  upon  principle,  it  is  not  necessary  to  in- 
quire. For  assuming  that  it  is  so  firmly  established  as  to  make  any 
save  legislative  investigation  useless  {Hunt  v.  Bennett y  19  N.  Y. 
173;  Hamilton  v.  Third  Ave,  R.  R.  Co.,  53  id.  25),  we  think  it  has 
no  application  to  tlie  case  before  us,  and  that  the  learned  trial  judge 
erred  in  submitting  it  to  the  jury  as  one  which  in  any  aspect  could 
be  responded  to  by  such  allowance. 

The  defendant  was  upon  his  own  premises.  The  plaintiff  entered 
for  the  purpose,  deliberately  fonned,  of  doing  an  act,  which  if  per- 
sisted in,  would  impose  a  burden  upon  the  land  and  impair  the  de- 
fendant's enjoyment  of  his  own  property.  The  natural  event  of 
such  a  trespass  was  to  incite  resistance,  and  so  lead  to  a  disturbance 
of  the  public  i^eace.  Filkins  v.  People,  69  N.  Y.  101;  s.  c,  25  Am. 
Rep.  143.  It  was  not  accidental;  the  positive  misconduct  of  the 
plaintiff  originated  and  promoted  it.  Instead  of  submitting  the 
right  which  he  asserted,  and  the  defendant  denied,  to  the  proper 
decision  of  the  courts,  he  took  its  administration  in  his  own  hands, 
adjudged  the  right  in  his  own  favor,  and  undertook  its  enforce- 
ment.    Properly  invoked,  the  law  has  pronounced  against  him  to 
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be  a  wrong-doer,  instead  of  an  executor  of  a  just  judgment,  and 
therefore  the  aggressor  in  the  strife  which  followed.  It  finds  there- 
fore that  his  adyersary  was  justified  in  repelling  the  enforcement 
of  that  self-asserted  right,  but  that  he  exceeded  the  bounds  of 
proper  passion  in  so  doing,  and  for  this  excess  should  answer  in 
damages.  It  was  thus  assumed  in  the  very  frame  of  the  issue  pre- 
sented to  the  jury  that  some  force  was  necessary,  and  that  the  de- 
fendant might  lawfully  lay  hands  upon  the  plaintiff.  Up  to  that 
point,  therefore,  including  the  exercise  of  force  sufficient  to  remove 
the  plaintiff,  the  defendant  was  without  fault.  Whatever  injury  the 
plaintiff  sustained  resulted,  in  part,  at  least,  from  its  application, 
and  so  much  the  plaintiff  brought  upon  himself.  But  all  acts  of 
the  defendant  upon  this  occasion  were  directed  to  tlie  removal  of 
the  aggressor.  Nothing  more  than  this  is  suggested,  or  can  be 
gathered,  from  the  instructions  of  the  court.  And  whether,  in  re- 
quiring that  removal,  the  defendant  was  instigated  by  wantonness 
or  malice  is  immaterial.  The  exercise  of  a  legal  right  cannot  be 
affected  by  the  motive  which  controls  it.  Phelps  v.  Nowlen^  72  N. 
Y.  39;  s.  c,  28  Am.  Rep.  93;  Corey  v.  Peophy  45  Barb.  262.  It 
is  true,  as  has  been  urged  in  support  of  the  judgment,  that  the 
owner  of  land,  when  removing  a  trespasser,  might  take  an  oppor- 
tunity, under  2)rctense  of  right,  to  inflict  on  him  a  wanton  and 
malicious  assault.  But  the  attention  of  the  jury  was  not  directed 
to  such  a  question.  They  were  not  asked  to  inquire  whether  this 
was  in  fact  the  purpose  of  tlie  defendant.  If  it  had  been,  and 
they  had  so  found,  it  is  not  necessary  to  deny  that  under  adjudged 
cases  the  charge,  in  the  respect  objected  to,  could  be  upheld.  But 
on  the  contrary,  it  was  assumed  that  the  object  of  the  defendant 
was  to  stop  a  trespass  and  restrain  a  trespasser.  Yet  the  jury 
might  well  have  understood  the  charge  as  applying  to  the  whole 
procedure  of  the  defendant,  and  to  the  motive  with  which  any  de- 
gree, as  well  as  the  excessive  force,  was  applied.  In  that  aspect  it 
is  clearly  erroneous. 

Let  us  take  another  view  of  the  charge.  Assume  that  it  relates 
simply  to  the  excess  of  force,  and  that  the  jury  were  called  upon  to 
determine  whether  it  was  applied  wantonly  or  maliciously.  Still 
the  intention  of  removal  was  lawful,  and  the  injury  was  done  in  ex- 
ecuting it.  The  willful  and  deliberate  act  of  the  plaintiff,  which 
constituted  him  a  trespasser,  was  its  proximate  cause.  Filkins  v. 
J^eopie,  supra.  Yet  it  must  be  conceded  that  the  defendant  waa 
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nevertheless  bound  to  confine  the  force  used  by  him  to  reasonable 
limits,  defined  by  the  necessity  of  the  case.  If  he  used  more  he  be- 
came responsible  for  all  consequences  of  the  excess  {Pilkins  v. 
People,  supra  J  Ilott  v.  Wilkes,  3  B.  &  Aid.  304);  or  to  present  the 
point  more  distinctly,  let  us  concede  for  that  purpose,  that  inas- 
much as  the  law  gave  authority  to  the  defendant  to  repel  with  only 
necessary  force  the  intruder,  he,  by  excess  abusing  that  authority, 
became  a  trespasser  ab  initio.  It  still  remains  that  the  plamtiff 
provoked  the  trespass,  was  himself  guilty  of  the  act  which  led  to 
the  disturbance  of  the  public  peace.  Although  this  provocation 
fails  to  justify  the  defendant  (2  Greenl.  Ev.,  §  98),  it  may  be  relied 
upon  by  him  in  mitigation  even  of  compensatory  damages.  This 
doctrine  is  as  old  as  the  action  of  trespass  {Avery  v.  Ray,  1  Mass. 
11;  Richardson  v.  Hine,  42  Conn.  206;  Tliwnas  v.  Powell,  7  C.  & 
P.  807;  Leey.  Woolsey,  19  Johns.  318(10  Am.  Dec.  230);  Corningv. 
Corning,  6  N.  Y.  103;  Cushmany.  i^yan,  1  Story,  100) ;  and  is  cor- 
relative to  the  rule  which  permits  circumstances  of  aggravation,  such 
as  time  and  place  of  an  assault,  or  insulting  words,  or  other  circum- 
stances of  indignity  and  contumely,  to  increase  them.  2  Greenl.  Ev. , 
§  267.  A  different  rule  is  suggested  in  Birchard  v  Booth,  4  Wis.  67, 
but  in  the  later  Cfise  of  Morely  v.  Dunbar,  24  id.  183,  the  same  court 
repudiates  it,  and  declares  that  circumstances  of  provocation  attend- 
ing the  transaction,  or  so  recent  as  to  constitute  a  part  of  the  res 
gesicB,  though  not  sufficient  entirely  to  justify  the  act  done,  may 
constitute  an  excuse  which  will  mitigate  the  actual  damages,  and 
even  reduce  them  to  a  sum  which  is  merely  nominal;  while  Robison 
V.  Rupert,  23  Penn.  St.  523,  lays  down  a  rule  not  only  supporting 
the  same  proposition,  but  quite  applicable  to  the  facts  of  this  case. 
It  was  trespass  for  personal  injuries.  The  plaintiff  was  shot,  when 
with  others  he  was  annoying  and  disturbing  the  defendant,  and 
after  he  had  been  wd;rned  to  desist.  Tlio  court  charged  "  that  these 
circumstances  should  go  in  mitigation  of  exemplary  damages,  but 
that  the  plaintiff  was  entitled  to  full  compensation  for  all  his  suf- 
ferings, losses  and  expenses,  notwithstanding  the  character  of  the 
provocation  by  which  he  drew  them  on  himself."  The  plaintiff  had 
a  verdict,  and  upon  error  brought  by  the  defendant,  the  court  re- 
versed the  judgment  saying:  **  Where  there  is  a  reasonable  excuse 
for  the  defendant,  arising  from  the  provocation  or  fault  of  the 
plaintiff,  but  not  sufficient  entirely  to  justify  the  act  done,  there 
can  be  no  exemplary  damages,  and  the  circumstances  "f  mitigation 
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must  be  applied  to  the  actual  damages."  When  given  they  are^ 
superadded,  as  the  learned  trial  judge  in  the  case  before  us  stated^ 
to  the  former.  It  would  seem  to  follow,  therefore,  that  he  who  hy 
reason  of  his  fault  cannot  have  the  fii*st  must  be  destitute  of  smy 
legal  right  to  the  other.  They  cannot  stand  in  its  place;  nor  cait 
they  be  added  to  what  does  not  exist.  If  the  injury  of  which  he 
complains  came  in  part  from  his  own  act,  there  is  less  reparation 
demanded  from  the  defendant,  for  the  law  seeks  to  do  justice  be- 
tween the  parties,  and  will  not  require  one  to  atone  for  the  other'a 
error.  If  satisfaction  is  to  be  made  for  the  breach  of  public  order,„ 
it  is  not  due  to  him,  for  his  own  wrong  is  the  consideration  upoiv 
which  it  stands,  and  for  that  he  cannot  be  allowed  to  profit.  Oth- 
erwise he  would  receive  compensation  for  damages  occasioned  by 
himself.  Yet  we  have  this  spectacle  before  us.  A  fine  laid  ujwn. 
the  defendant  that  the  rights  of  others  may  be  respected,  and  its; 
payment  ordered,  not  into  the  public  treasury,  but  the  hand  of  the 
first  aggressor.  The  law  is  careful  and  exact  in  its  dealings.  It 
denies  compensation  to  him  who  by  his  own  negligence  contributed 
to  injuries  from  which  he  suffers.  Much  less  will  it  allow  one  who 
excites  public  disorder  to  profit  by  punishment  imposed  upon  hia 
adversary  for  the  protection  of  the  community.  In  offending,  the^ 
plaintiff  came  first.  If  he  had  kept  the  peace  there  would  have 
been  no  second.  It  would  very  much  impair  that  sense  of  security 
v/hich  grows  out  of  the  legal  right  to  hold  and  enjoy  property,  and 
defend  by  reasonable  force  its  possession,  if  the  owner,  when  his. 
rights  are  invaded,  Wiis  required  to  answer  not  only  for  a  failure  to 
measure  with  precision  the  degree  of  strength  applicable  to  the  ag- 
gressor, but  respond  to  him  in  a  civil  action  according  to  the  esti- 
mate which  a  jury,  influenced  by  the  impassioned  appeals  of  private 
counsel,  might  place  upon  the  value  of  public  order.  It  would  seem 
that  the  repression  of  crime  by  punishment,  and  to  determine  how 
far  it  shall  be  inflicted  upon  an  offender,  to  prevent  future  injuries, 
by  himself  or  others,  should  be  left  to  the  courts  constituted  for 
that  purpose.  In  their  action  the  injured  party  can  have  no  inter- 
est beyond  that  of  every  member  of  the  community  —  which  is,  ta> 
be  protected.  Moreover,  m  such  a  prosecution,  conducted  by  offi- 
cials acting  not  from  selfish  motives  or  in  the  interest  of  either 
party,  but  from  a  sense  of  responsibility,  there  would  be  less  danger 
of  a  miscarriage  of  justice  by  an  inflamed  sentence.  But  I  do  not 
mean  to  consider  the  general  doctrine.     The  cases  cited  by  the  re- 
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.Bpondent  are  abundant  to  show  that  such  damages  are,  in  maiij 
ciyil  actions,  allowed.  I  find  not  one  however  which  goes  far 
>enough  to  sustain  the  ruling  before  us,  and  there  is  no  principle 
which  requires  the  extension  of  the  doctrine.  Dain  v.  Wpcoff,  7  N. 
Y.  191.  Without  considering  other  exceptions,  the  yiews  abore 
expressed  require  that  the  exception  already  noticed  should  be 
sustained. 

The  judgment  appealed  from  should  therefore  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event 

Jiidginent  reversed. 

Eapallo,  Andrews  and  Miller,  JJ.,  concur;  Folqer,  C.  J., 
and  FiKCH,  J.^  did  not  concur  in  opinion;  Earl,  J.,  absent  at 
argument. 


BoDGERS  y.  People. 

(86  N.  Y.  8TO.) 
Criminal  law  —  burglary  —  room  of  ffuett  at  inn, 

in  an  indictment  for  an  attempt  to  commit  burglary,  the  chamber  of  a  gnest  ai 
an  inn  mnst  be  laid  as  the  dwelling-houae  of  the  innkeeper  and  not  of  thi 
guest. 

CONVICTION  of  attempt  to  commit   burglary.      The  opinion 
states  the  case. 

Charles  W.  Brooke,  for  plaintiff  in  error. 

Daniel  (/.  Rollins,  district  attorney,  for  defendant  in  error. 

Andrews,  J.  The  first  count  of  the  indictment  charges,  that 
the  dwelling-house,  which  the  prisoner  is  alleged  to  have  attempted 
to  break  and  enter,  wiis  the  dwelling-house  of  one  Adoniram  J. 
Shipjiee.  The  evidence  discloses  that  the  building  was  the  Astor 
House,  in  the  city  of  New  York,  kej^t  by  Allen  &  Dam,  lessees,  \\a 
an  inn.  The  lessees  did  not  reside  in  the  building.  One  Liinsing 
was  manager  of  the  house,  for  the  lessees.  He  was  at  the  hotel 
during  business  hours,  and  took  his  meals  there,  and  sometimes 
slept  in  the  house,  but  his  residence  was  with  his  family,  at  a  house 
on  Forty-sixth  street.     Shippec  was  a  resident  of  Albany,  but  waa 
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a  guest  in  the  hotel,  at  the  time  01  the  commisbion  of  tlie  alleged 
offense.  The  attempt  to  commit  burglaiy,  of  which  the  prisoner 
was  convicted,  consisted  in  his  boring  through  the  door  of  the  room 
which  had  been  assigned  to  Shippee,  and  of  which  he  had  a  key, 
with  a  view  to  reach  and  withdraw  the  bolt,  by  which  it  was  fas- 
tened, and  thereby  enable  the  prisoner  to  enter  and  steal  his  goods. 

The  prisoner's  counsel,  on  the  conclusion  of  the  evidence,  re- 
quested the  court  to  charge  the  jury,  that  there  was  not  sufficient 
evidence  to  warrant  a  conviction  under  the  first  count  in  the  indict- 
ment. The  court  declined  so  to  charge,  and  the  prisoner's  counsel 
excepted.  This  exception  raises  the  question,  whether  the  room  of 
a  guest  in  an  inn  is  his  dwelling-house,  and  may  be  laid  as  such  in 
an  indictment  for  burglary  in  breaking  and  entering  it,  or  whether 
it  should  be  laid  as  the  dwelling-house  ot  the  landlord. 

It  seems  to  be  settled  by  authority  that  the  inn  in  such  case  is 
in  contemplation  of  law  the  dwelling-house  of  the  landlord,  and 
not  of  the  guest,  and  that  it  should  be  so  described  in  the  indict- 
ment. Lord  Hale  says  :  "And  so  it  is,  if  A.  comes  to  the  inn  of 
B.  and  there  hath  a  chamber  appointed  for  his  lodgings,  and  this 
chamber  is  broken  up  burglarily,  it  shall  suppose  it  to  be  doinus 
mansiotidlis  of  B.,  the  innkeeper,  because  the  interest  is  in  him, 
and  A.  hath  only  the  use  of  it  for  his  lodging,  without  any  certain 
interest"  1  Hale  P.  C.  557.  Hawkins  says  :  **If  several  persons 
dwell  in  one  house,  ss  servants,  guests,  tenants  at  will,  or  other- 
wise, having  no  fixed  or  certain  interest  in  any  part  thereof,  and 
burglary  be  committed  in  any  of  their  apartments,  it  seems  clear 
that  the  indictment  shall  lay  the  offense  in  the  mansion-house  of 
the  proprietor."  1  Hawkins  P.  C.  134.  East  says  :  "If  a  person 
inhabit  a  dwelling-house  as  a  wife,  guest,  servant,  or  part  of  the 
family  of  another,  it  is  the  occupation  in  law  of  such  other  person, 
and  must  be  so  laid  in  the  indictment."  1  Etist  P.  C.  500.  And 
again  he  says  (p.  602),  (citing  Prosser^s  case,  tried  in  1768,  where 
the  point  was  adjudged)  :  "  By  the  same  rule,  if  the  chamber  of  a 
guest  at  an  inn  be  broken  open,  it  must  be  laid  in  the  indictment 
to  be  the  mansion-house  of  the  innkeeper."  Mr.  East  states  the 
rule  as  deduced  from  the  authorities  to  be,  that  "where  the  legal 
title  to  the  whole  mansion  remains  in  the  same  person,  there,  if  he 
inhabit  it  by  himself,  his  family,  or  servants,  or  even  by  his  guests, 
the  indictment  must  lay  the  offense  as  committed  against  his  man* 
gion."    Id.  600. 
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It  18  suggested  by  the  learned  district  attorney,  that  the  rule,  that 
^u  inn  is  the  mansion-house  of  the  proprietor,  and  must  be  so 
charged  in  an  indictment  for  burglary,  was  established  when  it  was 
the  habit  of  innkeepers  to  dwell  in  their  inns,  and  that  it  has  no 
application  in  these  times,  when  landlords  often  reside  with  their 
families  in  a  house  separate  from  the  inn.  But  we  think  we 
;fihould  not  be  justified  in  affirming  the  conviction  upon  the  dis- 
tinction suggested.  Burglary,  at  common  law,  is  an  offense  against 
the  habitations  of  men  ;  and  a  building  must  be  occupied  as  a  resi- 
'  dence,  to  make  it  a  dwelling-house,  the  breaking  and  entry  of 
which  will  constitute  the  burglary  of  a  dwelling-house.  But  actual 
residence  therein  by  the  owner  is  not  essential  to  constitute  the 
L  Jiouse  his  dwelling-house.  A  house  in  which  a  wife  is  permitted  to 
^ive  separately,  owned  by  the  husband, 'but  in  which  he  never 
lived,  is  properly  described  in  an  indictment  as  his  dwelling-house. 
Jtex  V.  froich,  Russ.  &  Ry.  C.  C.  491 ;  Jiex  v.  Wilfordy  id.  617. 
So  a  house  of  a  corporation  aggregate,  occupied  by  its  servants,  may 
.be  described  as  the  mansion-house  of  the  corporation.  Ann  Hauh 
.kin-^  case,  Leach's  Cr.  Law,  324,  notes;  1  East  P.  C.  501.  In 
':Rex  V.  Stocky  Russ.  &  Ry.  C.  C.  185,  where  the  servant  of  three 
partners  in  trade,  had  weekly  wages,  and  some  rooms  assigned  to 
thim,  for  a  lodging  over  the  bank  and  brewery  office  of  the  partners, 
with  which  his  lodging  communicated  by  a  trap  door  and  a  lad- 
der, it  was  held  that  a  burglary  committed  in  the  banking-house 
was  well  laid  as  in  the  dwelling-house  of  the  three  partners.  The 
reason  given  by  Lord  Hale,  why  the  chamber  of  the  guest  in  an 
ann  is  the  mansion-house  of  the  innkeeper,  and  not  of  the  guest^ 
^nd  must  be  so  charged,  is  as  applicable  where  the  innkeeper  does 
jiot  personally  reside  or  lodge  in  the  inn,  as  when  he  does.  The 
.£uest  has  no  interest,  but  only  the  use  of  the  chamber  for  the  time 
4)eing.  The  legal  possession  of  the  room  is  in  the  innkeeper.  He 
jmust  answer  for  the  loss  of  the  goods  of  the  guest  by  theft.  The 
inn,  and  the  rooms  therein,  are  occupied  by  the  innkeeper.  He 
Assigns  rooms  for  temporary  occupancy  by  his  guests,  in  the  prose- 
cution of  his  business,  and  for  his  profit.  The  general  rule  is,  that 
the  occupation  of  a  servant  is  the  occupation  of  the  master.  But 
where  the  servant  lives  with  his  family  in  a  separate  house^  of 
wrhich  he  has  the  exclusive  occupation  —  as  where  a  gardener  lives 
in  a  cottage  distinct  from  the  master^s  house,  though  on  his  prem- 
ises  —  an  indictment  for  burglary  may  properly  describe  the  house 
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as  his  dwelling-house.  Bex  v.  Bees,  7  C.  &  P.  668  There  are 
many  nice  distinctions  in  the  cases  on  this  subject,  which  will  be 
found  collected  in  treatises  on  the  criminal  law.  But  the  rule 
seems  to  be  without  exception,  that  where  a  dwelling-house  is  oc- 
cupied by  a  servant,  as  the  house  of  the  master,  and  in  his  master's 
business,  it  is  the  master's  dwelling-house,  and  that  an  indictment 
for  a  burglarious  entry  must  so  describe  it ;  and  the  further  rule 
that  the  room  of  a  guest  in  an  inn  is  not  his  dwelling-house,  has, 
80  far  as  we  can  find,  been  uniformly  recognized  since  the  time  of 
Lord  Hale. 

We  are  of  opinion  that  the  indictment  was  fatally  defectiye,  m 
laying  the  offense  as  against  the  dwelling-house  of  Shippee*  It 
should  have  been  laid  as  against  the  dwelling-house  of  the  keepers 
of  the  inn. 

The  conviction  should  therefore  be  reversed* 

Judgment  rwersecU 
An  concur. 


Shipply  v.  People. 

(96K.Y.8f7&.) 
Orimlnai  law — lareenf/  —  lohcU  eonstUtUes. 

The  prifloner  agreed  to  bay  goods  of  a  merehaDt  for  cask,  the  goods  to  be  de- 
livered C.  O.  D.,  to  an  expressman  whom  he  woald  send.  Shortly  after,  an 
employee  of  the'prisoner  called)at  the  merchant's  shop,  falsely  representing 
himself  to  be  an  expressman,  and  stating  that  he  had  come  for  the  goods. 
They  were  delivered  to  him  with  inatnictions  to  collect  on  delivery.  He 
delivered  them  to  the  prisoner,  receiving  from  him  a  worthless  check, 
which  he  left  at  the  merehanf  s  shop  in  his  absence.  The  prisoner  ref osing 
to  give  np  the  goods  or  pay  for  them,  hM,  that  a  conviction  of  larceny  was 
Jnstifiabie.    (/Sm  note,  p.  558.) 

CONVICTION  of  larceny.     The  head  note  and  opinion  show  tht 
facts. 

WUham  F,  Kinizing,  for  plaintiff  in  error. 

Daniel  0.  RoUins,  district  attorney,  for  defendant  in  error. 
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Danfobth,  J.  We  think  neither  of  the  exceptions  is  well 
taken.  The  evidence  of  facts  assumed  by  the  prisoner's  counsel  in 
his  request  for  an  acquittal  was  far  from  conclusive.  A  sale  has  been 
defined  to  be  a  transfer  of  the  absolute  property  in  a  thing*  for  a 
price  in  money  (Benj.  on  Sales,  1) ;  and  this  expresses  the  general 
understanding  of  the  term.  But  within  any  definition  it  must  in- 
clude those  elements,  and  the  transfer  must  of  course  be  with  the 
assent  of  the  owner.  The  jury  may  have  found  that  the  prisoner's 
case  fell  short  of  this.  The  owner  agreed  that  he  should  have  the 
goods  on  payment  of  or  when  he  paid  the  price,  not  before.  It 
was  the  understanding  of  both  that  the  two  events  were  to  be  con- 
temporaneous. This  was  the  agreement.  The  goods  were  secure 
in  Howard's  possession,  the  title  was  in  him,  and  although  he  sent 
them  from  beyond  the  walls  of  his  store  it  was  upon  the  same 
agreement,  and  his  relation  to  them  was  unchanged.  Nor  was  the 
actual  custody  altered.  He  placed  them  in  the  hands  of  one  who 
as  to  him  was  an  expressman  or  public  carrier,  with  directions  to 
deliver  the  goods  only  on  receiving  any  pay  therefor.  The  prisoner 
knew  this,  and  knew  that  it  was  only  by  payment  of  money  he  would 
be  entitled  to  the  goods.  No  doubt  if  he  had  paid  the  money  to 
Story  he  would  have  been  relieved  from  liability,  whether  Story 
paid  it  over  to  Howard  or  not,  for  as  to  this,.  Story  was  Howard's 
agent,  and  his  only  authority  was  to  hand  over  the  goods  on  receiv- 
ing the  money.  It  was  therefore  a  limited  or  special  authority.  It 
did  not  enable  him  to  make  a  contract  or  waive  the  terms  of  one 
already  made.  He  could  part  with  possession,  but  the  property 
nevertheless  remained  in  Howard.  In  fact  the  assumed  express- 
man was  in  the  employ  of  the  prisoner  ;  but  of  this  Howard  was 
ignorant.  The  prisoner  I'eceived  the  goods  from  Story  without 
payment  of  money  or  otlier  thing  of  value.  The  jury  may  have  found 
that  this  was  his  scheme  at  the  beginning,  and  thus  that  there  was 
on  his  part  a  felonious  intent — nu.  animus  furandi  —  pervading 
the  transaction  and  continuing  to  the  end  ;  that  there  was  no  de- 
livery by  the  owner  or  parting  with  the  title  ;  and  if  so,  the  verdict 
was  right. 

The  learned  counsel  for  the  plaintiff  in  error  has  cited  many  oases 
to  show  that  the  offense  is  not  made  out  if  the  owner  intends  to 
part  with  the  property  and  delivers  possession  absolutely,  although 
he  has  been  induced  thereto  by  fraudulent  means.  They  have  no 
application  to  the  case  in  hand.     The  jury,  under  as  must  be  as* 
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Bumed,  a  correct  exposition  of  the  law,  have  found  to  the  contrary, 
and  the  evidence  sustains  the  finding.  The  owner  expected  the 
property  to  be  returned  to  him  unless  the  money  was  paid.  This 
the  plaintiff  in  error  knew,  and  when  he  received  the  goods,  he  ob- 
tained them  not  by  Howard's  parting  with  tlie  property,  but  against 
his  will  and  consent.  His  position  therefore  is  not  different  from 
what  it  would  have  been,  if  at  the  time  of  the  negotiation  for  the 
goods  he  had,  after  agreeing  to  buy,  and  assenting  to  the  price  and 
terms  of  cash  payment,  taken  away  the  goods  without  payment  or 
the  consent  of  the  owner.  Neither  the  lapse  of  time  nor  the  inter- 
vention of  another  party  relieves  him,  for  the  authority  of  the  pre- 
tended expressman,  as  we  have  seen,  was  limited.  The  condition 
was  the  same,  viz. :  when  the  prisoner  paid  the  price,  he  should 
have  the  goods,  and  not  before.  He  took  them  without  the 
owner's  consent,  and  without  payment.  Thus  the  offense  in  either 
case  would  be  larceny.  Reg.  v.  Cohefiy  2  Den.  C.  C.  249  ;  Reg,  v. 
Webb,  5  Cox  C.  C.  154 ;  Reg.  v.  Slowly,  12  id.  269  ;  Queen  v. 
Frinee,  L.  R,  1  C.  C.  150 ;  Hildebrand  v.  PeopU,  66  N.  Y.  394 ;  8. 
c.«  15  Am.  Rep.  435. 

[Omitting  a  minor  question.] 

The  judgment  should  be  aflSrmed. 

Judgfnent  affirmed. 

All  concur. 

Hon  BT  THB  Rbpoktbr.~Iii  People  ▼.  Jtiseieet,  eto^  Supreme  Ck>urt  of  New  York* 
Mardi,  1882,  a  nloon  keeper,  who  bad  furnished  twenty-flTO  cents*  worth  of  liquor  to  a 
oustomer,  reoeived  from  him  a  twenty -dollar  gold  piece  with  directions  to  go  out  and 
change  It,  and  bring  back  to  the  customer  the  change  due  to  him.  The  saloon  keeper 
went  out  for  that  purpose,  gambled  with  the  twenty-dollar  gold  piece, and  lost  it.  Held, 
that  be  could  not  be  conTicted  of  larceny.  The  court,  by  Datis,  P.  J.,  said:  '*  If  the  ques- 
tion presented  by  this  case  were  a  new  one,  we  should  have  no  hesitation  in  holding  that 
the  conviction  was  Justified  by  the  evidence,  for  it  is  clear  that  there  was  no  intention  on  the 
part  of  the  complaint  in  handing  the  twenty-dollar  gold  piece  to  be  changed,  to  part  with 
his  property  in  it,  but  that  he  simply  parted  with  possession  for  the  specific  purpose  of 
having  it  changed  so  as  to  enable  him  to  pay  to  the  appellant  twenty-five  cents  out  of  the 
change;  and  that  the  appellant  having  it  for  a  specific  purpose  and  without  property,  his 
possession  was  in  law  the  possession  of  the  owner  of  the  coin,  and  his  subsequent  act  in 
gambling  it  away  was  such  a  conversion  as  ought,  and  in  our  opinion  does,  constitute  the 
crime  of  larceny.  But  the  case  is  precisely  parallel  in  all  its  features  to  that  of  Reg.  v. 
Thormu,  9  C.  ft  P.  741.  In  that  case  the  prisoner  took  a  sovereign  to  go  out  and  get  it 
changed,  but  never  returned  either  with  it  or  the  change.  Colxriook,  J. ,  held  that  the 
prosecutor,  having  permitted  the  sovereign  to  be  taken  away  for  change,  could  never  have 
expected  to  receive  back  that  specific  coin ;  he  had  therefore  divested  himself  at  the  tImeoC 
the  entire  possession  of  the  sovereign,  consequently  there  was  not  a  suillolent  trespass  to 
constltitte  larceny.  **  After  remarking  that  the  Judge  evidently  overlooked  Ann  Atkin$nn''§ 
•M6,  Caa.  Giro.  Law,  f47,  the  court  ooatinued  :  **  But  we  are  not  at  liberty  to  foUow  our 
iwa  opinion  of  this  case,  because  tba  Court  of  Appeals  hava  distinctly  reoognlsed  tha 
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case  of  Reg,  ▼.  Tfionuu  as  sound  law.  In  HUdebrand  v.  PeopU^  56  N.  Y.  894;  a.  a,  tf 
Am.  Rep.  4;^,  the  tacts  were  these  :  "  The  prosecutor  handed  to  the  prisoner  a  fifty-dollar 
bill  to  take  out  ten  cents  in  payment  for  a  glass  of  soda.  The  prisoner  put  down  a  few 
coppers  upon  the  counter,  and  when  asked  for  the  change  he  took  the  prosecutor  1^  the 
neck,  and  shoved  him  out  of  doors,  and  kept  the  money.  The  question  was  whether  lar- 
ceny could  be  predicated  upon  those  facte.  The  Court  of  Appeals,  affirming  the  decision 
T>f  this  court,  held  that  the  prisoner  was  rightfully  convicted.  The  prisoner  relied  upon 
the  case  of  Reif,  ▼.  Thomcut,  and  after  reciting  the  facts  in  that  case,  the  court  pTY>ceeded 
to  distinguish  it  from  the  oue  then  at  bar  by  stating  that  in  the  Thomcu  case  *  all  control, 
power  and  possession  was  parted  vrith,  and  the  prisoner  was  intrusted  with  the  money, 
and  was  not  expected  to  return  it.  Here,  as  we  hare  seen,  the  prosecutor  retained  the 
control,  and  legally  the  poesAssion  and  property.  The  line  of  distinction  is  a  narrow  one 
but  it  is  substantial  and  sufficiently  well  defined.*  •  •  •  The  distinction  in  the  oasss  is 
80  extremely '  narrow  *  that  we  should  have  felt  entirely  Justified  hi  disregarding  it,  but 
for  the  fact  that  the  Court  of  Appeals,  In  Hildebrand  ▼.  People,  gave  its  sanction  to  the 
case  of  Reo.  v.  TTionuM,  and  declared  it  to  be  sound  law,  thereby  holding  in  effect  that  a 
oonviction  of  laroeny  could  not  be  sustained  in  a  case  like  this."  Hie  New  York  case  it 
supported  by  Reg.  t.  MeKale,  11  Ooz  C.  C  88.  See  also  State  v.  Anderaont  85  Minn. 
68 :  8.  o.,  88  Am.  Rep.  4S6 ;  Smith  r.  PeopU,  58  N.  Y.  Ill;  s.  c,  18  Am.  Rep.  474. 

Where  the  defendant  put  goods  into  a  cart  upon  the  escpress  condition  that  they  Bhonld 
be  paid  for  before  they  were  taken  out  of  the  cart,  and  then  took  them  out  of  the  cart 
without  paying  for  them,  and  converted  thenii  his  intention  being  fkom  the  baglnning  to 
get  the  goods  by  fraud,  held,  larceny.   Rex  t.  PraU,  I  Moody,  G.  C.  850.   See  also  iteCT 
CompbeO,  1  id.  179.   See  also  MiUer  t.  CommonweaUh,  78 Ky.  15;  g.  a,  88  Am.  Rep.  194 
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06  N.  Y.  414.) 

Inntrance  ^—fire — douJbiU  inturanoe . 

A  policj  of  fire  insarance,  conditioned  to  be  void  in  caae  of  other  ingiinuiM 
not  indorsed  or  consented  to,  is  avoided  by  the  existence  of  another  insur- 
ance, conditioned  to  be  Toldable  for  vacancy,  and  which  might  have  been 
avoided  on  that  account,  bat  had  not  been,  at  the  time  of  the  insarance  in 
question.* 

ACTION  on  a  policy  of  fire  insurance.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

Bradley  Winshw,  for  appellant. 

A.  D.  WaUs,  for  respondent. 

Andrews,  J.     The  policy  on  which  this  action  is  brought  waw 
issued  on  or  about  August  1,  1873,  and  contains  a  condition,  that 

*  Bee  oonlrtit  Flireman*^  Im,  Co.  ▼.  HoU  (86  Ohio  St.  1B0),  86  Am.  Rep.  9U    Jen&§ 

Otty  Ins.  Co,  ▼.  iVifcftots,  pott. 


OCTOBER  TERM,  1881.  555 


Landers  y.  Watertown  Fire  Insarance  Company. 

**if  the  assured  shall  have,  or  shall  hereafter  make,  any  other  in- 
surance on  the  property  hereby  insured,  not  indorsed  hereon,  or 
consented  to  by  this  company  or  its  authorized  agent,  in  writing, 
this  policy  shall  be  void."  The  answer  avers  a  breach  of  this  con- 
dition, and  alleges  that  at  the  time  the  policy  was  issued  the  house 
insured  was  covered  by  a  prior  policy,  issued  to  tlie  plaintiff  in  the 
Glens  Palls  Insurance  Company  for  $800,  terminating  May  1, 
1874,  the  existence  of  which  was  not  communicated  to  or  known 
by  the  defendant.  It  was  proved  that  the  plaintiff  in  May,  1871, 
procured  an  insurance  on  the  house  in  the  Olens  Falls  Insurance 
Company  for  $800,  for  the  term  of  three  years  from  May  1,  1871, 
not  indorsed  on  the  policy  in  suit,  or  consented  to  by  the  defend- 
anty  or  its  authorized  agent,  in  writing.  The  policy  in  the  Glens 
Falls  Company  contained  a  condition  that  if  the  insured  premises 
should  become  vacant  and  unoccupied,  or  the  risk  should  be  in- 
creased by  the  erection  or  occupation  of  neighboring  buildings,  or 
by  any  means  whatever,  without  the  consent  of  the  insurer,  in- 
dorsed on  the  policy,  it  should  be  void. 

The  answer  made  on  the  trial  to  the  defense  of  prior  insurance 
was,  that  after  the  policy  in  the  Glens  Falls  Company  was  issued, 
the  house  remained  vacant  for  several  months  without  the  consent 
of  the  insurer,  and  that  the  risk  had  been  increased  by  the  plaint- 
iff's having  put  into  a  mill  near  the  insured  premises  an  engine  and 
boiler.  The  vacancy  and  the  increase  of  risk  by  the  putting  in  of 
the  engine  and  boiler  were  proved.  The  policy  in  the  Glens  Palls 
Company  had  not  however  been  canceled  by  the  company,  nor  did 
it  appear  that  the  company  knew  of  the  vacancy  or  incrcixse  of 
risk.  The  plaintiff  did  not  discover  the  provision  in  the  policy  of 
the  Glens  Falls  Company,  avoiding  it  for  these  causes,  until  after 
the  fire.  He  procured  the  \y6licy  in  the  defendant's  company  for  the 
reason  that  he  supposed,  although  erroneously,  that  the  term  for 
which  the  policy  in  the  Glens  Palls  Company  was  issued  had  ex- 
pired or  was  about  expiring. 

The  court  on  the  trial  overruled  the  defense  based  on  the  prioi 
insurance,  on  the  ground  that  the  policy  in  the  Glens  Falls  Com- 
pany had  become  void  in  consequence  of  the  vacancy  and  increase 
of  risk,  and  consequently  that  there  was  no  prior  insurance  when 
the  defendant's  policy  was  issued.  In  this  ruling  the  court,  we 
think,  erred. 

The  prior  policy  was  valid  when  issued,  but  was  avoidable  by  the 
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company  issuing  it  for  breach  of  condition  subsequent.  But  the 
company  had  not  elected  to  avoid  it  for  that  reason.  It  was  not 
certain  that  it  would  have  so  elected  if  the  facts  had  been  known 
to  it.  In  some  cases  it  might  be  very  inequitable  for  a  company  to 
take  advantage  of  the  breach  of  a  condition  as  to  vacancy  or  in- 
crease of  risk,  to  avoid  a  policy  originally  valid,  although  the  legal 
right  so  to  do  might  be  unquestionable.  It  certainly  would  be 
competent  for  a  company  to  waive  such  an  objection.  The  first 
policy  was  voidable  only  at  the  election  of  the  company.  The  con- 
dition was  inserted  for  its  benefit,  but  its  violation  did  not,  ipsa 
facia,  extinguish  the  policy.  The  condition  in  the  defendant's 
policy  was  inserted  to  protect  it  from  the  hazard  of  over-insurance, 
and  the  existence  of  the  policy  in  The  Olens  Falls  Company  was  a 
breach  of  the  condition. 

No  question  arises  in  this  case  as  to  the  rule  in  case  the  prior 
policy  had  been  void  in  its  inception  by  non-performance  by  the  in- 
sured of  a  condition  precedent. 

It  is  claimed  that  the  defendant's  agent,  when  the  application  for 
the  policy  in  suit  was  made,  knew  of  the  existence  of  the  policy  in 
The  Glens  Falls  Company.  The  defense  of  prior  insurance  was  not 
disposed  of  on  this  point.  That  question  may  be  passed  upon  on  a 
new  trial. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  event. 

Judgment  rw&rmL 

All  concur. 


Flakigak  v.  People. 

(86N,Y.6M.) 

Oriminal  law — drunkenneM  a»  eaoetue  f&r  erime, 

Drankenneee  is  no  excuse  for  homicldei  althoagh  the  reenli  of  an  ImeistlUt 
appetite,  overcoming  tbe  will  and  amounting  to  a  disease,  and  is  immaterial 
on  the  question  of  premeditation.    I8ee  note,  p,  060.) 

r\  ONVICTION  of  murder.    The  opinioii  states  the  point 
Ammi  Ouitar,  for  plaintiff  in  error. 
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Edward  W.  Hatch,  district  attorney,  for  defendant  in  error. 

Miller,  J.  It  is  claimed  that  the  judge  erred  upon  the  trial  in 
refusing  to  charge,  as  requested  by  the  prisoner's  counsel,  '^  that 
from  all  the  eyidence  in  the  case,  the  jury  may  belieye,  if  they  see 
fit,  that  the  prisoner  may  have  been  the  victim  of  an  appetite  fot 
drink,  entirely  overcoming  his  will  and  amounting  to  a  disease;  and 
that  if  they  so  believe,  they  must  acquit  the  prisoner,  unless  they 
belieye,  beyond  a  reasonable  doubt,  that  the  act  was  not  committed 
while  his  mind  was  overwhelmed  by  the  effects  of  the  liquor  so 
taken."  The  proposition  contained  in  this  request  was  to  the  effect 
that  the  jury  were  authorized  to  believe  that  the  prisoner  was  the 
subject  of  an  appetite  for  intoxicating  drinks,  which  entirely  con- 
trolled his  will,  and  to  the  extent  of  becoming  a  disease,  and  that 
he  was  not  responsible  unless  the  crime  was  committed  while  he 
was  not  under  the  influence  of  such  disease. 

The  effect  of  this  proposition  would  be  to  excuse  the  prisoner 
from  the  consequences  of  the  crime  committed,  if  he  was  laboring 
under  intoxication  so  that  his  will  was  overcome,  and  not  under  his 
control  at  the  time;  in  other  words,  that  drunkenness,  if  carried  to 
the  extent  of  producing  incapacity  to  control  the  action  of  the  mind 
and  will  of  the  prisoner,  would  be  an  excuse  for  the  crime  com- 
mitted. 

The  rule  is  well  settled  that  voluntary  intoxication  of  one  who 
without  provocation  commits  a  homicide,  although  amounting  to 
a  frenzy,  does  not  exempt  him  from  the  same  construction  of  his 
conduct,  and  the  same  legal  inferences,  upon  the  question  of  in- 
tent, as  affecting  the  grade  of  his  crime,  which  are  applicable  to  a 
person  entirely  sober.     People  v.  Rogers,  18  N.  Y.  9. 

Within  the  rule  laid  down  in  tlie  case  cited,  we  think  that  the 
request  to  charge  cannot  be  sustained.  The  position  of  the  learned 
counsel  for  the  prisoner  is,  that  he  had  a  right  to  go  to  the  jury 
upon  the  question  whether  intoxication  was  a  disease,  {is  described 
in  the  request,  and  whether  the  prisoner  was  afflicted  with  it,  and 
if  the  jury  found  both  of  these  facts,  the  drunkenness  could  not 
have  been  voluntary,  and  if  the  jury  believed  the  mind  was  over- 
whelmed by  means  thereof,  that  the  prisoner  must  be  excused  as  an 
insane  man.  It  may  be  answered  that  no  such  distinct  request  was 
made;  but  aside  from  this,  the  position  taken  would  be  adverse  to 
the  principle  which  has  been  establislied  by  a  long  series  of  de- 
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cisions,  and  if  enforced,  might  lead  to  exonerate  offenders  for 
crimes  committed  by  them  when  under  the  influence  of  intoxicat- 
ing drinks,  and  thus  furnish  an  excuse  for  the  commission  of  the 
most  heinous  offenses.  The  authorities  all  agree  upon  the  propo- 
sition that  mental  alienation,  produced  by  drinking  intoxicating 
liquors,  furnishes  no  immunity  for  crime,  and  to  sustain  the  doc- 
trine asserted,  it  would  be  necessary  to  overrule  this  well-established 
principle.  The  proposition  contained  in  the  request  was  also  ol> 
jectionable,  as  it  assumed,  that  if  the  prisoner  had  become  tlie  vic- 
tim of  an  appetite  for  strong  drinks  so  as  to  overcome  his  will,  and 
amounting  to  a  disease,  even  although  he  was  able  to  distinguish 
between  right  and  w^rong,  at  the  time  of  and  with  respect  to  the 
act  committed,  he  should  be  acquitted.  Flanagan  v.  People,  52  N. 
Y.  467;  s.  c,  11  Am.  Bep.  731. 

The  finding  of  the  jury  that  the  prisoner  was  affected  with  the 
alleged  disease  would  not  exonerate  him  from  responsibility  for  the 
crime,  and  his  intoxication  did  not  authorize  the  court  to  charge  as 
requested. 

No  error  was  therefore  committed  in  the  refusal  of  the  judge  to 
grant  the  request,  nor  was  tliero  any  error  in  the  refusal  of  the 
judge  to  charge,  as  requested,  that  the  jury  might  *^take  into  con- 
sideration the  fact  of  drunkenness,  as  affecting  each  of  the  ques- 
tions of  deliberation  and  premeditation.'* 

The  question  presented  by  this  request  has  been  the  subject  of 
consideration  in  the  reported  decisions  in  the  courts  of  this  State. 
In  People  v.  RogerSy  supra,  a  request  was  made  by  the  prisoner's 
counsel  to  charge  the  jury  to  the  effect  that  drunkenness  might  ex- 
ist to  such  a  degree  that  neither  an  intention  to  murder,  nor  a  mo- 
tive for  the  act,  could  be  imputed  to  the  prisoner.  The  request 
was  refused,  and  Denio,  J.,  in  discussing  the  question,  says: 
*^  This  would  be  precisely  the  same  thing  as  advising  them  that 
they  might  acquit  of  murder  on  account  of  the  prisoner's  intoxica- 
tion if  they  thought  it  sufficient  in  degree.  It  has  been  shown  that 
this  would  be  opposed  to  a  well-established  principle  of  law."  He 
further  remarks:  "  The  judge  ought  to  have  charged  that  if  a  man 
makes  himself  voluntarily  drunk,  that  is  no  excuse  for  any  crime  ho 
may  commit  while  he  is  so,  and  that  he  must  take  the  consequences 
of  his  own  voluntary  act."  The  doctrine  thus  laid  down  in  prinei* 
pie  would  sustain  the  refusal  of  the  judge  to  charge  as  requested  in 
the  case  at  bar.     In  Kenny  v.  People,  31  N.  Y.  330,  the  prisoner 
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was  convicted  of  murder  in  the  first  degree,  committed  while  in  a 
state  of  Toluntary  intoxication,  upon  a  sudden  impulse.  The  court 
instructed  the  jury  that  voluntary  intoxication  can  furnish  no  ex- 
cuse or  immunity  for  crime,  and  so  long  as  the  offender  is  capable 
of  conceiving  a  design,  he  will  be  presumed,  m  the  absence  of  con- 
trary proof,  to  have  intended  the  natural  consequences  of  his  own 
acts.  The  judge  was  requested  to  charge,  among  other  thmgs,  that 
intoxication  may  be  considered  in  determining  whether  the  homi- 
cide was  committed  by  a  premeditated  design,  which  was  refused, 
and  it  was  held  by  this  court  that  there  was  no  error  in  declining 
to  charge  as  requested,  and  Potter,  J.,  cites  from  People  v.  Rogers, 
the  remarks  we  have  already  quoted  from  the  opinion  in  that  case, 
and  says,  that  ^'People  v.  Rogers,  and  the  opinions  delivered  therein 
and  the  authorities  cited,  are  conclusive  and  control  this  case. "  He 
further  remarks  that  "the  rule  established  in  that  case,  and  in 
fact  the  uniform  rule  in  all  the  cases  is,  that  where  the  act  of  kill- 
ing is  unequivocal  and  unprovoked,  the  fact  that  it  was  committed 
while  the  perpetrator  was  intoxicated  cannot  be  allowed  to  affect 
the  legal  character  of  the  crime."  This  case  is  directly  in  point  in 
regard  to  the  subject  of  premeditation,  and  the  principle  laid  down 
would  seem  to  cover  deliberation  also.  As  however  the  judge  sub- 
sequently, in  response  to  a  request  made  by  the  prisoner's  counsel 
to  the  effect  that  the  jury  might  take  into  consideration  the  ques- 
tion of  drunkenness  as  affecting  the  hict  of  deliberation,  said  that 
he  had  so  charged  and  had  left  it  to  the  jury  to  determine  as  to  the 
degree  of  murder  and  whether  there  was  deliberation,  and  thus 
allowed  the  jury  to  consider  the  intoxication  of  the  prisoner  in 
reference  to  deliberation,  it  is  not  necessaiy  to  determine  the  ques- 
tion whether  the  refusal  to  charge  as  to  deliberation  was  erroneous. 
The  judge  also  charged,  in  response  to  a  request  of  the  prisoner's 
counsel,  that  if  the  jury  believed  that  the  prisoner  was  under  the 
influence  of  liquor  or  drink  at  the  time  of  the  commission  of  the 
act,  they  might  take  into  consideration  the  drunkenness  of  the  prio- 
oner  as  to  whether  it  did  not  render  more  weighty  the  j)rcsumption 
of  his  having  yielded  to  sudden  passion  rather  than  to  previous 
malice.  In  an  earlier  portion  of  his  charge,  he  stated  that  pre- 
meditation and  deliberation  was  essential  to  establish  murder  in  the 
first  degree,  and  the  entire  charge  on  the  question  discussed  was 
quite  as  favorable  to  the  prisoner  as  the  evidence  warranted.  The 
evidence  was  quite  clear  as  to  the  intention  of  the  prisoner,  and  to 
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sanction  a  rule  that  his  drunkenness  was  an  excuse^  would  be  ad- 
verse to  the  whole  current  of  authority  and  what  has  been  under- 
stood to  be  well-established  law. 

[Minor  considerations  omitted.] 

No  other  question  is  presented  by  the  counsel  for  the  prisoner, 
and  we  are  brought  to  the  conclusion  that  no  error  was  committed 
upon  the  trial  which  demands  a  reversal  of  the  conviction.  The 
judgment  should  therefore  be  affirmed,  and  the  record  remitted  to 
the  court  below,  with  directions  to  proceed  as  required  by  law. 

Judgment  affirmed. 

All  concur;  Andrews,  J.,  entertained  some  doubt  upon  the 
point  whether  tlie  court  did  not  err  in  refusing  to  charge  that  the 
jury  might  consider  the  fact  of  dninkenness  upon  the  point  of  pre- 
meditation, as  well  as  upon  the  point  of  deliberation. 

NoTB  BT  THE  REPORTER.  —  See  Wood  V.  SUitc^  34  Ark.  341;  s.  c,  38  Am.  Rep.  13;  Stale 
▼.  Trivw,  33  La.  Ann.  1036 ;  8.  o.,  86  Am.  Rep.  Sfl8:  Loza  t.  StOU^  1  Tex.  Ct.  App.  488;  s. 
c,  23  Am.  Hep.  416;  Erwin  v.  Staie^  10  Tex.  Ct.  App.  700;  s.  c,  38  Am.  Rep.,  note  048; 
Beislcu  ▼-  Siatf.^  SO  Ala.  149;  s.  c,  20  Am  Rep.  202.  The  question  has  been  considered  ia 
the  following  recent  caseA: 

In  WUliA  V  Commotwoecdtlu  82  Gratt.  829,  It  was  held  that  while  Toluntaiy  IntoxicatloB 
is  no  defense  to  the  fact  of  gruilt,  yet  it  may  be  considered  to  determine  whether  a  homicide 
was  committed  from  a  premeditated  purpooef  or  from  passion  excited  by  Inadequate 
provocation,  and  thus  to  determine  whether  it  was  murder  in  the  ilrst  or  in  the  second  de- 
gree.   The  court  said  : 

**But  voluntary  intoxication  is  no  excuse  for  the  commission  of  crime.  Lord  Hale  says 
*  the  third  sort  of  madness  is  demetUia  affectata  —  namely,  drunkenness.  This  vioe  doth 
deprive  a  man  of  his  reason,  and  puts  many  men  into  a  perfect  but  temporary  frenzy;  but 
by  the  laws  of  England  such  a  person  shall  have  no  privileges  by  his  voluntaiy  contracted 
madness,  but  shall  have  the  same  Judgment  as  if  he  were  in  his  right  senses.*  And  ao 
Parks,  B.,  says,  if  a  man  malces  himself  voluntarily  drunk  it  is  no  excuse  for  any  crime 
he  may  commit  whilst  ho  Is  so ;  he  takes  the  consequences  of  his  own  voluntary  act,  or 
m)st  crimes  would  go  unpunished.*  Cited,  1  Whart.  Crim.  Law,  §  33.  And  this  writer 
aays,  in  harmony  with  this  ii  the  whole  current  of  English  authority  And  th&t  *  in  this 
country  the  same  position  has  been  taken  with  marked  uniformity,  it  being  invariably 
held  that  voluntary  drunkenness  is  no  defense  to  the  factum  of  guilt.*    Id.  1 40. 

'*  But  while  intoxication  pnr  ac  is  no  defense  to  the  fact  of  guilt,  yet  when  the  question 
of  intent  or  premeditation  is  concerned,  evidence  of  it  lit  admissible  for  the  purpose  of 
determining  the  precise  degree.  Id.  §  41.  In  all  cases  where  the  question  ia  between  mur- 
der  in  the  first  decree  and  murder  in  the  second  degree,  the  fact  of  drunkenness  may  be 
proved  to  shed  light  on  the  mental  status  of  the  offender,  and  thereby  to  enable  the  jury 
t':>  determine  whether  the  killing  sprung  from  a  premeditated  purpose,  or  from  passior 
excited  by  inadequate  provocation. 

"  By  our  statute  murder  by  poison  and  lying  in  wait,  imprisonment,  starving,  or  any 
willful, deliberate  and  premeditated  killing,  or  In  the  commission  of,  or  attempt  to  com- 
mit arson,  rape,  robbery,  or  burglary,  is  murder  of  the  first  degree.  All  other  murder  is 
murder  of  the  second  degree.  Code  of  1873,  p.  11S8,  c.  187,  §  1.  To  convict  of  murder  in 
the  first  degree  by  willful,  malicious,  deliberate  and  premedltate<l  killlnf:.  t!ie  jiir>'  m-ist 
ascertain,  as  a  matter  of  fact,  that  such  was  the  state  of  mind  of  the  ac«-u>ed  when  the 
act;  was  d  me.     Any  <-t.ito  of  drunkenness  being  prove*!,  said  the  court  I:i  ITailc  v.  Staler 
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11  Humph.  IM,  Is  a  legitimate  subject  of  inquiry  as  to  what  influence  such  intoxication 
might  have  had  upon  the  mind  of  the  offender  in  the  perpetration  of  the  deed.  We  know 
that  an  intoxicated  man  will  often,  upon  a  slight  provocation,  have  his  passion  excited, 
and  rashly  perpetrate  a  criminal  act  It  is  unphilosophlcal  to  assume  that  he  should  be 
chargeable  with  the  same  d^^^-ee  of  premeditation  and  deliberation  that  would  be  ascribed 
to  a  sober  man  perpetrating  the  same  act  upon  a  like  provocation.  Hence  the  rule  has 
been  laid  down  by  the  courts,  that  In  all  cases  where  the  question  Is  between  murder  in 
the  first  and  murder  in  the  second  degree,  the  fact  of  drunkenness  may  be  proved  to  shed 
light  upon  the  mental  status  of  the  offender,  and  thereby  to  enable  the  jury  to  determine 
whether  the  killing  sprang  from  a  premeditated  purpose,  or  from  passion  excited  by  inad- 
equate provocation.  1  Whart  Cr.  Law,  in  note  to  fi  41.  Great  caution  is  necessary  in  the 
application  of  this  doctrine,  for  there  are  few  cases  of  premeditated  violent  homicide  in 
which  the  defendant  does  not  previously  nerve  himself  to  the  encounter  by  liquor.  When 
that  is  so  drunkenness  is  entiUed  to  no  consideration  In  favor  of  the  <^ender  in  deter- 
mining whether  the  offense  is  murder  in  the  first  or  second  degree.  On  the  contrary,  it 
tends  strongly  to  elevate  the  crime  to  murder  In  the  first  degree.  Volimtary  immediate 
drankenness  is  not  admissible  to  disprove  malioe  or  to  reduce  the  offense  to  manslaugh- 
ter. But  where,  by  reason  of  it,  there  is  wanting  that  deliberation  and  premeditation 
which  are  necessary  to  elevate  the  offense  to  murder  in  the  first  degree,  it  is  properly 
ranked  as  murder  in  the  second  degree,  as  the  courts  have  repeatedly  decided.  Com. 
▼.  Jone$*  1  Leigh,  006 ,  PUrOe  v  StcUe^  9  Humph.  668 ;  Swan  r.  State,  4  Id.  186 :  BonoeR 
▼  GbrnmanifwoitA,  flOOratt  860 

"In  PlrtU  V.  State,  supra,  Judge  TusixT,  in  deUveilng  the  opinion  of  the  court,  nld« 
where  the  question  Is  whether  the  killing  was  the  result  of  sudden  passion,  produced  by  a 
cause  inadequate  to  mitigate  it  to  manslaughter,  but  still  sufficient  to  mitigate  it  to  mur- 
der In  the  second  degree, or  whether  it  has  been  the  result  of  premeditation  and  delibera- 
tion, whatever  is  able  to  cast  light  upon  the  mental  status  of  the  offender  is  legitimate 
proof,  and  among  others  the  fact  that  be  was  at  the  time  drunk;  not  that  this  will  excuse 
and  mitigate  the  offense,lf  it  were  done  willfully,  deliberately,  maliciously  and  premedi- 
tatedly  (which  it  might  well  be,  though  the  perpetrator  was  drunk  at  the  time),  but  to  show 
that  the  klBIng  did  not  spring  from  a  premeditated  purpose,  but  sudden  passion,  excited  by 
inadequate  provocation, such  as  might  reasonaWy  be  expected  to  arouse  sudden  passion 
and  heat  to  the  point  of  taking  life,  without  premeditation  and  deliberation.  Here  the 
court  ezplieitty  lays  down  the  rule  to  be  that  in  all  cases  where  the  question  is  between 
murder  in  the  first  and  murder  in  the  second  degree,  the  fact  of  drunkenness  may  be 
proved  to  shed  light  upon  the  mental  status  of  the  offender,  and  therein  to  enable  the 
jury  to  determine  whetner  the  killing  sprang  from  a  premeditated  purpose,  or  from  paa- 
aion  ezdted  by  inadequate  provocation.  Olted,  1  Whart.  Cr.  Law,  in  note  to  $41.  The 
court,  we  think,  very  properly  held  that  drunkenness  will  not  mitigate  the  offense,  if  it 
were  done  willfully,  deliberately,  malidonsly  and  premedltatedly.  It  is  only  entitled  to 
weight  when  and  so  far  as  it  tends  to  show  that  the  offender  did  not  act  and  was  not  in  a 
frame  of  mind  to  act,  with  that  deliberation  and  premeditation  which  is  necessary  to  con- 
stitute murder  in  the  first  degree." 

''  Whilat  we  hold  that  intoxication  is  no  excuse  for  crime,  and  whilst  murder  in  the  first 
degree  may  undoubtedly  be  committed  by  one  who  is  intoxicated  at  the  time,  yet  a  mur- 
der committed,  as  in  this  case,  by  a  drunken  man  from  sudden  passion,  which  imagines  a 
provocation  when  there  was  none,  or  any  adequate  provocation,  and  by  reason  of  intoxi- 
cation the  offender  was  not  in  a  tnxoe  of  mind  to  deliberate  and  premeditate  the  crime, 
we  think,  under  the  statute,  could  not  be  elevated  to  the  crime  of  murder  in  the  first  de- 
gree, which  requires  that  it  shall  be  willful,  deliberate  and  premeditated.  But  as  Intoxi* 
cation  Is  no  ezcoae  for  crime, and  cannot  be  relied  on  to  disprove  malice, we  are  of  opinion 
that  tlie  prisoner  in  the  caae  at  bar  was  guilty  ot  murder  in  the  second  degree." 

In  Lanta&ter  r.  Stats,  9  Lea,  976,  the  court  said  :  **  The  Circuit  Judge  charged  the  jury, 
*  If  deflsndant  had  been  drinkiiig,much  or  little,  it  would  be  a  drcimistance  for  the  Jury  to 
look  Co  for  the  purpose  of  ascertaining  whether  the  defendant's  mind  was  so  influenced 
hy  liquor  as  to  incapacitate  him  from  forming  a  deliberate  and  premeditated  design,  that 
is,  his  mind  was  so  much  influenced  by  liquor  as  to  be  incapable  of  contemplating  the  re- 
sult off  bis  actSt  and  if  this  was  the  condition  of  his  mind  he  could  not  be  convicted  of  an 
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anault  with  intent  to  commit  murder  in  the  first  degree ;  but  if  hia  mind  was  not  in  that 
condition,  and  was  not  so  much  influenoed  by  liquor  as  to  prevent  him  from  forming  a 
deliberate  and  premeditated  design,  drunkenness  would  then  be  no  excuse,  and  would  not 
lessen  the  crime .  * 

**In  Swan  v  Staie,  4  Humph.  186,  Judge  Rbbsb,  while  very  strongly  stating  the  doctrine 
that  *  drunkenness  is  no  excuse  for  crime/  adds  that  *  when  the  nature  and  essence  of  a 
crime  is  made  by  law  to  depend  upon  the  peculiar  state  and  condition  of  the  criminal's 
mind  at  the  time  and  with  reference  to  the  sot  done,  drunkenness,  as  a  matter  of  fact,  is 
a  proper  subject  for  consideration  and  inquiry  by  the  Jury.  The  question  in  such  case  is 
what  is  the  mental  status  ? ,  Is  it  one  of  self-pooesslon,  favorable  to  the  formatiim  of  a 
fixed  purpose  by  deliberation  and  premeditation,  or  did  the  act  spring  from  existing  pas- 
Bton,*>excited  by  inadequate  provocation,  it  may  be  on  a  peculiar  temperament,  or  upon 
one  already  excited  by  ardent  spirits  ?* 

In  0  Humph.  063,  the  conviction  was  for  murder  in  the  second  degree,  and  it  was  held 
that  the  drunkenness  of  the  <^ender  in  the  case  of  murder  in  the  second  degree,  or  man- 
daughter,  can  form  no  matter  of  legitimate  Inquiry,  but  that  it  is  material  where  the  in- 
quiry is  whether  the  acts  were  done  with  deliberation  and  premeditation.  In  the  case  of 
Hade  V.  State,  11  Humph.  154,  a  charge  very  similar  to  the  one  in  this  case,  was  held  erro 
neous.  The  Circuit  Judge  had  instructed  the  Jury,  *if  defendant  was  so  deeply  intoxi. 
oated  as  to  be  incapable  of  forming  in  his  mind  a  design,  and  deliberately  and  premedlta- 
tedly  to  MU,*  this  would  reduce  the  killing  to  murder  in  the  second  degree. 

**  Judge  Grkkn,  in  commenting  on  the  opinion  of  Judge  Rbbsb  in  the  case  in  4  Humph, 
says,  '  the  court  intended  to  be  understood  as  distinctly  indicating  that  a  degree  of  drunk- 
eimess  by  which  the  party  was  greatly  excited,  and  which  produced  a  state  of  mind  unfa- 
vorable to  deliberation  and  premeditation  although  not  so  excessive  as  to  render  the 
party  absolutely  incapable  of  forming  a  deliberate  purpose,  might  be  taken  into  consider- 
ation by  a  Jury  in  determining  whether  the  killing  were  done  with  premeditation  and  de- 
liberation.* In  that  case,  as  in  this,  the  Cirouit  Judge  told  the  Jury  that  mtoxi'*ation  could 
not  thus  reduce  the  offense,  unless  it  existed  to  such  degree  as  to  render  the  olfenaer 
absolutely  Incapable  of  forming  such  design. 

**  All  the  cases  cited  hold  that  a  drunken  man  may  premeditate  and  deliberate  yet  they 
hold  that  the  evidence  of  the  fact  of  intoxication  is  proper  to  go  to  the  Jury,  when  they  are 
to  find  whether  the  act  in  question  was  done  with  deliberation  and  premeditation, and  thai 
the  Jury  may  determine  whether  the  act  is  the  result  of  deliberation  and  premeditation, 
or  of  passion  aroused  by  inadequate  provocation. 

"  We  are  of  opinion  that  the  charge  was  erroneous  in  the  particular  Indicated,  and  tha 
Judgment  will  be  reversed.*' 

In  ScMenlier  v.  StaU^  9  ITeb.  241,  it  was  held  that  voluntary  intoxication  is  no  excuse  for 
crime,  but  may  be  shown  to  determine  the  question  of  premeditation,  in  order  to  distin- 
guish between  degrees  of  murder.    The  court  said : 

**  That  the  prisoner  was  considerably  intoxicated,  and  his  mind  somewhat  clouded  in 
consequence  thereof,  are  doubtless  true.  But  the  fact  that  he  was  in  a  drunken  state  does 
not  of  itself  render  the  act  of  shooting  the  deceased  any  the  less  criminal,  nor  is  it  avail- 
able as  an  excuse.  If  notwithstanding  his  intoxication  he  were  conscious  that  the  act  was 
wrong,  he  was  a  responsible  agent  and  answerable  for  all  the  consequences.  In  charging 
upon  this  point  the  Judge  told  the  iury  in  substance  that  they  were  at  liberty  to  take  the 
fact  of  intoxication  as  a  circumstance  to  show  that  the  act  of  killing  was  not  deliberate 
and  premeditated.  This  was  right,  and  suggested  to  the  Jury  the  full  extent  of  the  effect 
that  might  legitimately  be  given  to  it.  People  v.  Rogers,  18  N.  Y .  9.  People  v.  Belencia, 
21Cal.644.  .  ' 

"  Several  of  the  Instructions  given  to  the  Jury  are  also  made  the  basis  of  alleged  errors, 
but  we  fail  to  perceive  any  Just  ground  for  the  complaint  made  in  this  particular.  The 
instruction  most  complained  of  was  given  at  the  request  of  the  district  attorney,  and  was 
m  these  words:  **  That  settled  insanity  produced  by  intoxication  affects  the  responsibility 
In  the  same  way  as  insanity  producoci  by  any  other  cause.  But  insanity  immediately  pro- 
duced by  intoxication  does  not  destroy  responsibility  when  the  patient,when  sane  and  re- 
sponsible,  made  himself  voluntarily  intoxicated.* 

"In  the  case  of  State  v.  Hundley, 4A  Mo.  414,it  appears  that  the  court  had  taistracted  the 
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Joiy  *  that  if  they  believed  from  the  evidence  that  the  defendant  was  laboring  ^nder  » 
temporary  fren^  or  insanity  at  the  time  of  the  killing  of  Boyer,  which  was  the  imme- 
diate result  of  intoxicating  liquors,  or  narcotics.he  was  guilty.  *  And  in  commenting  upon 
this  instruction  the  court  said :  *  This  Instruction  was  unobjectionable,  for  as  we  have 
already  seen,  temporary  insanity  produced  immediately  by  intoxication  does  not  destroy 
responslbili^  wliere  the  accused,  when  sane  and  responsible,  made  himself  voluntarily 
drunk  But  the  crime  to  he  punishable  under  such  circumstances  must  take  place,  and 
be  the  immediate  result  of  a  fit  of  intoxication,  and  while  it  lasts,  and  not  the  result  of 
insanity  remotely  occasioned  by  p,revious  bad  habits.* 

**The  only  substantial  diiterenoe  between  the  law  as  thus  pronounced,  and  the  instruc- 
tion complained  of  is  in  the  omission  from  the  latter  of  the  qualifjring  clause  limiting  re- 
sponsibility to  cases  of  temporary  insanity  or  frenzy.  But  while  under  different  circum- 
stances thte  omission  might  have  been  a  serious  matter, it  certainly  was  of  no  consequence 
under  the  testimony  in  this  case.  There  was  not  a  syllable  of  evidence  of  the  existence ef 
settled  insanity.  The  utmost  that  was  claimed,  or  that  there  was  the  least  testimony  ta  - 
establish,  was  a  mere  temporary  frenzy  or  condition  of  irresponsibility  on  the  part  of  the.- 
prlsoner.    There  Is  therefore  in  this  matter  no  ground  for  complaint. 

**  Error  is  also  alleged,  because  of  the  refusal  of  the  court  to  give  several  instructions  to 
the  jury  requested  on  behalf  of  the  prisoner.  By  the  first  of  these  it  was  sought  to  mako 
his  voluntary  Intoxication  under  certain  circumstances  a  complete  excuse  for  the  homf- 
dde.  There  was  no  error  in  this  refusal,  for  the  court,  as  we  have  seen,  had  already 
charged  upon  this  point,  and  laid  down  the  law  correctly,  recognizing  the  '  well-knowir 
and  salutary  maxim  of  our  laws,  that  crimes  committed  under  the  influence  of  intoxica»> 
tlon  do  not  excuse  the  perpetrator  from  punishment.*    Beck's  Med.  Juris.  833.** 

In  IngdOs  v.  StatCt  48  Wis.  647, a  case  of  larceny,  it  was  held  competent  for  the  accused' 
to  show  that  at  or  about  the  time  of  the  crime,  he  was  so  drunk  as  to  render  it  improbable^ 
that  he  committed  it.    The  court  said: 

**  We  are  strongly  impressed  with  the  idea  that  the  learned  Judge  did  not  fully  under^ 
stand  the  object  of  the  offer  to  show  the  condition  of  the  defendant  as  to  drunkenness  at 
or  about  the  time  the  larceny  was  committed.  As  we  understand  the  otter  it  was  not  to 
show  that  the  accused  was  In  such  a  mental  condition  as  would  excuse  the  commission  of 
an  act  which  would  constitute  the  crime  of  larceny  if  committed  by  a  sober  man.  It  was 
not  offered  as  an  excuse  or  defense  for  a  larceny  ooramittedvbut  for  the  purpose  of  show^ 
ing  that  it  was  highly  improbable  that  the  accused  did  in  fact  commit  the  acts  complained 
of,  viz.,  the  entering  of  the  shop,  and  removing  the  goods  therefrom;  not  as  a  defense  for 
want  of  mental  capacity,  but  as  evidence  tending  to  show  that  the  acts  which  constituted 
the  offense  were  not  done  by  the  accused.  This  object  of  the  evidence  seems  to  as  to 
have  been  sufficiently  indicated  by  the  learned  counsel  for  the  defendant:  and  for  th» 
purpose  so  indicated  we  are  of  the  opinion  the  evidence  was  clearly  competent. 

*'The  authorities  cited  in  the  brief  of  the  learned  counsel  for  the  plaintiff  in  error  indi- 
cate in  what  cases  it  is  competent  to  show  the  intoxication  of  the  accused  upon  the  ques- 
tion of  the  particular  intent  with  which  an  unlawful  or  wrongful  act  was  done,  when  such- 
intent  is  necessary  to  constitute  the  offense  charged.  2Coue  of  the  cases  cited  however 
have  a  direct  bearing  upon  the  point  made  in  this  case.  It  would  seem  however  that  there 
can  be  no  doubt  as  to  the  right  of  a  person  accused  of  crime  to  show  that  at  the  time  or 
Its  commission  he  was  physically  incapable  of  committing  it.  There  can  be  no  doubt  of 
the  right  of  the  accused  to  show  that  he  was  at  the  time  prostrated  by  a  disease  whicb 
rendered  it  highly  improbable  that  he  could  have  endured  the  exertion  and  labor  neces>^ 
sary  to  commit  the  crime.  And  so  we  think  if  in  this  case  the  evidence  had  shown  that 
wlUiin  a  few  hours  of  the  time  this  larceny  must  have  been  committed,  the  accused  had 
been  temporarily  prostrated  by  drunkenness,  so  as  to  render  it  highly  improbable  that  he 
could  have  been  present  at  the  place  where  the  crime  was  committed,  or  if  able  to  be 
present,  that  he  could  have  done  what  the  evidence  shows  was  done  by  those  who  com> 
matted  the  larceny,  he  is  equally  entitled  to  show  that  fact.  In  such  case  the  intoxication 
to  not  shown  for  the  purpose  of  excuse  or  mitigation  of  the  offense  charged,butas  evidenca 
lending  to  show  that  he  was  not  present,  and  did  not  oonunlt  the  acts  constituting  the 
offense.  Bvldence  of  this  kind  would  have  but  little  weight  against  direct  evidence  show> 
fng  the  actual  presence  of  the  accused  at  the  time  and  place  when  and  where  the  crime- 
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was  coLomltted ;  but  certainly,  in  the  absence  of  any  such  direct  evidence,  the  accused 
■nay  f^ive  in  evidence  any  fact  which  would  have  a  natural  tendency  to  render  it  improb- 
able tnat  he  was  tliep9i,  and  did  the  acts  complained  of,  and  the  fact  that  drunkenness  was 
the  thing  wUflh  tended  to  prove  such  improbability  can  make  no  differenre.  If  a  man  by 
voluntary  drunkenness  renders  himself  incapable  of  walking  for  a  limited  time,  it  is  just 
as  competent  evidence  tending  to  show  that  he  did  not  walk  during  the  time  he  was  so 
incapable, as  though  he  had  been  so  rendered  incapable  by  paralysis  of  his  limbs  from 
seme  cause  over  which  he  had  no  control.  The  cause  of  the  incapacity  in  such  esse  is 
tiiimaterial ;  the  material  question  is,  was  he  in  fact  Incapable  of  doing  the  acts  charged  f 
We  cannot  speculate  upon  the  effect  which  the  evidence,  if  admitted, would  have  had  upon 
the  verdict  of  the  Jury  in  this  case.  It  was  offered,  apparently  in  good  faith,  as  evidence 
tending  to  show  that  the  accused  could  not  have  committed  the  offense.  Had  the  drunk- 
enness  been  proved  so  complete  as  to  have  destroyed  his  powers  of  locomotion,  or  so  as 
to  have  destroyed  the  steady  use  of  his  limbs,  it  would  have  had  a  tendency  to  disprove 
the  charge  made  against  him.  The  evidence  being  material.it  should  have  been  admitted, 
-and  its  rejection  was  an  error  for  which  this  court  is  compelled  to  reverse  the  Judgment.'* 

In  Burton  v.  SlatCt  9  Tex.  Ct.  App.  <H)5,  the  court  said:  **Wedo  not  propose  to dlscoss at 
tills  time  the  general  doctrine  of  drunkenness  as  a  defense  of  crime  embradnir  both  act 
•ad  intent.  With  reference  to  this  case,  and  to  which  our  remarks  apply,  we  are  of  opinion 
that  drunkenness  is  no  defense  whatever.  The  mere  fact  of  drunkenness  alone  wiU  not 
reduce  to  minalaughtar  a  homicide  which  would  otherwise  be  murder.  The  fact  of  being 
drunk,  or  mere  mental  excitement  or  ungovernable  rage  whi<di  may  be  engendered  by 
drinking  intoxicating  liquors,  will  not  reduce  the  crime  of  a  voluntary  killing  below  the 
grade  of  murder.  Pui^  v.  Stale,  t  Tex.  Ct.  App.  599;  Farrer  v.  State,  42  Tex.  966.  If  then 
drunkenneas  would  not  reduce  a  voluatary  homicide  from  murder  to  raaaslaugfater, 
■either  will  drunkenness  reduce  a  voluntary  assault  with  intent  to  murder  to  an  aggra- 
vated assault  and  battery.** 

In  QaUan  v.  State,  11  Tex.  Ct.  App  644,  the  court  said  :  "  Evideaoe  of  intoxication  or 
drunkenneas  is  of  vital  importance  only  in  the  class  of  offenses  in  which  criminally  de- 
pends solely  or  to  a  certain  degree  upon  the  state  or  condition  of  the  mind  at  the  time  the 
wrongful  act  is  done,  showing  the  ability  or  inability  of  the  mind  to  form  or  entertain  a 
sedate  or  ordinate  criminal  design.  FerreU  v.  State,  43  Tex.  503;  Scott  v  Staie  (present 
term) .  Such  evidence  may  be  essential  in  determining  the  degrees  of  murder,  or  in  show- 
ing  total  want  of  crinainal  intention,  and  consequent  iumiunity  from  any  responsibility 
whatsoever.    OiQxith  v.  StaU,  2  Tex.  Ct.  App.  301  *' 

In  Scott  V.  State,  Tex.  Ct.  App.,  March  29,  l&S,  it  was  held  that  drunkenness  may  be 
shown  in  order  to  determine  whether  any  or  what  particular  crime  was  committed  by  the 
accused;  but  if  committed,  though  the  pculy  may  have  been  ever  so  drunk  (short  of 
delirium  tremens),  it  can  be  no  excuse  or  Justification. 

In  Hameu  ▼.  State,  Qeorgia  Supreme  0>urt,  March  21, 1883,  it  was  held  that  a  ehaige 
that  voluntary  drunkenness  was  no  excuse  for  crime,  and  would  not  reduce  the  killing 
from  murder  to  any  lower  grade  of  homicide,  but  that  it  was  a  fact  that  might  be  con- 
sidered like  any  other  fact,  to  shed  light,  if  It  could  do  so,  on  the  transactions,  goes  as  fkr 
as  has  been  authorized  by  any  of  the  rulings  of  that  oourt  To  be  too  drunk  to  form  an 
intent  to  kill  one  must  be  too  drunk  to  form  an  intent  to  shoot.  ManhaU  v.  Slate,  60 
Cfai.  154.  **  The  pre<mmption  that  the  man  intends,  not  only  the  deed  he  does,  but  the 
■Btural  and  proximate  consequences  of  the  deed,  Is  in  criminal  law  as  applicable  to  tha 
drunken  man  as  to  the  sober  man.'*  Id. 

In  StaU  V.  Thompmn,  19  Nev.  144,  at  the  instance  of  the  district  attorney  the  oourt 
gave  the  following  instruction  to  the  Jury:  "  It  Is  a  well-settled  role  of  law  that  drankenuesi 
is  no  excuse  for  the  commission  of  a  crime.  Insanity  produced  by  intoxication  does  nd 
destroy  responsibility  when  the  party, when  sane  and  responsible, made  himself  voluntarily 
intoxicated;  and  drunkenness  forms  no  defense  whatever  to  the  fact  of  guUt,  fbr  when  a 
crime  is  committed  by  a  party  while  in  a  lit  of  iatoxloatton  the  iaw  will  not  allow  him  to 
avail  himself  of  his  own  gross  misconduct  to  shelter  himself  from  the  legal  consequenoei 
•f  such  crime.  Evidence  of  drunkenness  can  only  be  considered  by  the  Juiy  for  the  pur- 
pose of  determining  the  degree  of  the  crime,  and  for  this  purpose  it  most  be  rosoivsd  wM 
caution.*' 
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The  court  said  on  review:  '*  An  eminent  writer  upon  criminal  law  thus  states  the  estab- 
lished prindEklea  upon  the  subject:  *  Settled  insanity  produced  by  Intoxication  affects  tha 
responsibility  In  the  same  way  as  insanity  produced  by  any  other  cause.  Temp<»rary  in- 
sanity produced  immediately  by  intoxication  does  nr)t  destroy  responsibility  where  tbm 
patient,  when  sane  and  responsible, made  himself  voluntarily  intoxicated.  While  intoxi- 
cation per  86  is  no  defense  to  the  fact  of  guilt,  yet  when  the  question  of  intent  or  pre- 
meditation is  concerned,  evidence  of  it  is  material  for  the  purpose  of  determining  the 
precise  degree.*  Whart.  Homicide,  $  587  et  Jte^.  Another  author  says:  'When  a  mam 
voluntarily  becomes  drunic  there  is  the  wrongful  intent ;  and  If  while  too  far  gone  to  have  any 
further  intent  he  does  a  wrongful  act,  the  intent  to  drinl(  coalesces  with  the  act  done  while 
drunk,  and  for  this  combination  of  act  and  intent  he  Is  liable  criminally.  It  is  therefore  a 
legal  doctrine, applicable  In  ordinary  cases,  that  voluntary  intoxication  furnishes  no  excuse 
for  crime  comraittei  under  its  iiiflusnce.  It  is  so  even  when  the  intoxication  is  so  extreme 
as  to  make  the  person  unconscious  of  what  he  is  doing,  or  to  create  a  temporary  insanity' * 
Bish.  Crim.  Jaw,  $  400. 

•*In  Unit^  States  v.  MeOlue,  1  Curtis  C  C.  13,  the  court  say ;  *If  a  person  suffering 
under  delirium  tremens  is  so  far  insane  as  I  have  described  to  be  necessary  to  render  him 
irresponsible,  the  law  does  not  punish  him  for  any  crime  he  may  commit  But  if  a  person 
conunits  a  crime  under  the  immediate  influence  of  liquor,  and  while  Intoxicated,  the  law 
does  punish  him,  however  mad  he  may  have  been.'  "  Cornwall  v.  State ,  4  Cooper's  Ed. 
Tenn.  496. 

"  Temporary  insanity  produced  by  intoxication  does  not  destroy  responsibility  If  the 
party  when  sane  and  responsible  made  himself  voluntarily  intoxicated. " 

In  Hopt  ▼.  P&yple^  Supreme  Court  of  the  United  States,  October  Term,  1881,  it  was  held, 
that  under  a  statute  establishing  degrees  of  crime  of  murder,  and  providing  that  willfu', 
deliberate,  malicious  and  premeditated  killing  shall  be  murder  In  the  first  degree,  evidence 
that  the  accused  was  intoxicated  at  the  time  of  the  killing  is  competent  for  the  consider- 
ation of  the  Jury  upon  the  question  whether  he  was  in  such  a  condition  of  mind  as  to  be 
capable  of  deliberate  premeditation.    The  court  said: 

'^Thedefend-tnt's fifth  request  for  instructions,  which  was  indorsed  'refused*  by  the 
judge,  was  as  follows:  'Drunkenness  Is  not  an  excuse  for  crime;  but  as  in  all  cases  where 
a  jury  find  a  defendant  guilty  of  murder  they  have  to  determine  the  degree  of  crime,  it 
becomes  necessary  for  them  to  inquire  as  to  the  state  of  mind  under  which  he  acted,  and 
in  the  prosecution  of  such  an  inquiry  his  condition  as  drunk  or  sober  is  proper  to  be  con« 
sideredf  where  the  homicide  is  not  committed  by  means  of  poison,  lying  In  wait,  or  tor- 
ture, or  in  the  perpetration  of,  or  attempt  to  perpetrate  arson,  rape,  robbery  or  burglary. 
The  degree  of  the  offense  depends  entirely  upon  the  question  whether  the  killing  was 
willful,  deliberate  and  premeditated,  and  upon  that  question  it  Is  proper  for  the  Jury  to 
consider  evidence  of  intoxication, if  such  there  be ;  not  upon  the  ground  that  drunkenness 
renders  a  criminal  act  less  criminal,  or  can  be  received  In  extenuation  or  excuse,but  upon 
the  ground  that  the  condition  of  the  defendant's  mind  at  the  time  the  act  was  committed 
must  be  inquired  after,  in  order  to  justly  determine  the  question  as  to  whether  his  mind 
was  capable  of  that  deliberation  or  premeditation,  which,  according  as  they  are  absent  or 
present, determine  the  degree  of  the  crime.*  Upon  this  subject  the  Judge  gave  only  the  fol- 
lowing written  instructions:  'A  man  who  voluntarily  puts  himself  in  a  condition  to  have  no 
control  of  his  actions  must  be  held  to  intend  the  consequences.  The  safety  of  the  commu- 
nity requires  this  rule.  Intoxication  is  so  easily  counterfeited,  and  when  real  Is  so  often 
resorted  to  as  a  means  of  nerving  a  person  up  to  the  commission  of  s  )me  desperate  act, 
and  Is  withal  so  inexcusable  in  itself  that  law  has  never  recognized  it  as  an  excuse  for 
crime.* 

*'At  commo:i  law  Indeed  as  a  general  rule  voluntary  intoxication  affords  no  excuse, 
justification  or  extenuation  of  a  crime  committed  under  Its  influence.  United  States  v. 
Dreu'.S  Mas.  23;  United  States  v.  McOlue^  1  Curt.  1;  Commonwealth  v.  Hawkins^  8  Gray, 
463;  Pet}ple  v.  Rogers^  18  N.  T.  9.  But  when  a  statute  establishing  different  degrees  of 
murder  requires  deliberate  premeditation  in  order  to  constitute  murder  in  the  first  degree 
the  question  whether  the  accused  is  in  such  a  condition  of  mind, by  reason  of  drunken- 
ness  or  otherwise,  as  to  be  capable  of  deliberate  premeditation,  necessarily  becomes  a 
material  subject  of  consideration  by  the  Jury.     The  law  has  been  repeatedly  so  ruled  in 
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the  Supreme  Judicial  Court  of  Massachusetts  in  cases  tried  before  a  full  court,  one  of 
^hioh  is  reported  upon  otlier  pornts,  OfmmonwecUth  r,  Doraeyt  108  Mass.  41;!;  and  in  well- 
.  considered  cases  in  courts  of  other  States.  PirtU  ▼.  State,  0  Humph.  668;  HaUe  v  State, 
11  Id.  154;  KeUy  v.  CommontoeaUh,  1  Qrant  (Penn.),  484 ;  Keenan  v.  Ofmrnotwealth,  44 
Penn.  SL  55,  Jones  ▼.  Oonimonweatth,7o  id.  401;  People  v.  Beleneia,  81  CaL  544;  Penpie  ▼• 
WilUami^  4.3  id.  844;  8t4MU  ▼.  Jtfhnaon,  40  id.  138,  and  41  Conn.  5d4;  Pigman  ▼.  Siate^  14 
Ohio,  565, 557.  And  the  same  rule  is  expressly  enacted  in  the  Penal  Code  of  Utah,  $  SO : 
'*No  act  committed  by  a  person  while  in  a  state  of  voluntary  intoxication  is  less  criminal 
%j  reason  of  his  having  been  in  such  condition.  But  whenever  the  actual  existence  of  any 
9>articular  purpose,  motive  or  intent  is  a  necessary  element  to  constitute  any  particular 
species  or  degree  of  crime,  the  jury  may  take  into  consideration  the  fact  that  the  accused 
-was  intoxicated  at  the  time,  In  determining  the  purpose,  motive  or  intent  with  which  he 
<x>mmitted  the  act.*  Compiled  Laws  of  Utah  of  1876,  pp.  568,  660.  The  instruction  re- 
quested by  the  defendant  clearly  and  accurately  stated  the  Uw  applicable  to  the  case, 
and  the  refusal  to  give  that  instruction,  taken  Id  connection  with  the  unqualified  Instrue- 
tion  actually  given,  neceesarily  prejudiced  him  with  the  juiy . " 

.  In  People  v.  Ferris,  55  CaL  683,  it  was  held,  that  drunkenness  is  never  an  etxouse  for 
crime,  except  where  it  is  continued  so  long,  and  been  carried  to  such  an  excess  as  to  pro- 
duce delirium  tremens,  or  some  other  form  of  permanent  insanity ;  but  whenever  the 
mctual  existence  of  a  particular  intent  is  a  necessary  element  to  constitute  any  particular 
species  or  degree  of  crime,  the  jury  may  take  into  consideration  the  fact  that  the  aocnsed 
-was  intoxicated  at  the  time,  in  determining  the  intent  with  which  he  committed  the  act. 
The  court  said; 

*'  The  next  ground  of  error  alleged  is  that  the  court  mis-directed  the  Jury  in  giving  at 
the  request  of  the  district  attorney,  the  fullowlog  instruction  :  **  The  defendant  relies 
jupon  tJie  fact  that  he  was  drunk  as  an  excuse  for  his  act,  and  claims  that  he  was  incapa- 
•>ie  of  forming  a  criminal  intent  The  same  rule  of  law  should  apply  in  cases  of  drunk- 
«enne8B  as  in  case  of  insanity;  that  is,  was  the  accused  at  the  time  of  committing  the 
'Offense  conscious  that  he  was  doing  wrong  f  And  when  drunkenness  is  relied  upon  as  a 
defense  and  an  excuse  for  crime,  the  burden  of  proof  is  upon  the  defendant  to  establish 
the  fact  of  drunkenness  to  such  an  extent  as  that  he  was  not  conscious  he  was  doing 
wrong,  and  this  must  be  established  on  his  part  by  satisfactory  proof.*  We  are  of  the 
opinion  that  the  foregoing  instruction  was  erroneous,  as  it  assumes  that  drunkenness  is 
In  some  cases  an  excuse  for  crime,  and  places  it  on  the  same  footing  with  insanity.  Insan- 
ity, when  it  reaches  that  degree  of  mental  disease  that  the  party  Is  not  capable  of  know- 
ing the  nature  or  quality  of  the  act,  or  if  he  <iid  know  it,  that  he  did  not  know  he  was 
.doing  what  was  wrong,  relieves  him  from  all  criminal  responsibility. 

''TiNDAL,  C  J.,  in  answers  to  questions  propounded  by  the  House  of  Lords  to  the  Judges 
<cited  in  Roscoe*s  Cr.  Ev.  963),  says  'that  to  establish  a  defense  on  the  ground  of  insanity 
it  must  be  cleariy  proved  that  at  the  time  of  committing  the  act  the  party  accused  was 
laboring  under  such  a  defect  of  reason,  from  disease  of  the  mind,  as  not  to  know  the  na- 
ture or  quality  of  the  act,  or  if  he  did  know  it,  that  he  did  not  know  he  was  t^lng  what 
^as  wrong. '  This  is  the  rule  adopted  in  this  State.  People  v  0>ffman^  24  Gal.  S30.  The 
4>urden  of  proving  insanity  rests  upon  the  defendant,  and  its  existence  must  be  satisfao- 
Aorily  established  by  a  preponderance  of  evidence.    People  v.  Myers,  90  Cal.  518. 

^'  If  therefore  it  could  be  claimed  that  the  plea  of  dninkennees  is  the  same  in  law  as  the 
plea  of  insanity, and  is  governed  by  the  same  rules,  the  instruction  given  by  the  learned 
Judge  was  correct.  But  drunkenness,  as  has*  already  been  stated,  is  never  an  excuse  for 
«rime  except  where  it  has  continued  so  long  and  been  carried  to  such  an  excess  as  to 
produce  delirium  tremens,  or  some  other  form  of  permanent  Insanity.  The  instruction 
■was  therefore  more  favorable  to  the  defendant  than  the  rule,  as  we  understand  it,  justified 
4he  court  in  giving ;  but  of  this  the  defendant  cannot  complain 

"  In  other  instructions  the  court  did  however  give  the  law  correctly  to  the  Jury.  The 
Jury  were  told  by  the  court  that  in  order  to  find  the  defendant  guilty  of  the  crime  charged 
:agaiast  him  they  must  be  satisfied  of  his  guilt  from  the  evidence  to  a  moral  certainty,  and 
beyond  a  reasonable  doubt  They  were  further  Instructed  that  they  might  take  into  con- 
sideration  the  fact  that  the  defendant  was  drunk  at  the  time  of  the  commission  of  the  act 
charged,  to  determine  the  fact  whether  the  accused  was  too  drunk  to  have  formed  the 
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oriminal  inteat  nood&aary  to  hold  him  responsible  before  the  law.  The  eighth  instnictioii 
given  by  the  court  to  the  Jury  was  the  following:  *  If  yon  believe  that  the  defendant  was 
In  a  state  of  intoxication  at  the  time  of  the  alleged  assault,  I  chaige  you,  that  while  drunk- 
enness is  Qo  excuse  for  any  crime  whatever,  yet  as  before  stated,  it  is  of  very  great  im- 
portance in  cases  where  it  is  a  question  of  intention,  and  a  p^rsjii  may  be  so  drunk  as  to 
be  utterly  unable  to  form  any  intention  at  all,  and  yet  he  may  be  guilty  of  very  great  vio- 
lence.' The  above  instruction  was  certainly  as  favorable  to  the  accused  as  he  had  a  right 
to  ask.  The  court  of  Its  own  motion  proceeded  to  charge  the  jury  at  greater  length  on 
the  question  of  drunkenness,  and  among  other  things  charged  as  follows:  *  No  act  com  - 
mitted  by  a  pers3a  when  in  a  state  of  voluntary  intoxication  is  less  criminal  by  reason  of 
his  having  been  in  such  conditinn.  But  whenever  the  actual  existence  of  any  particular 
purpose,  motive  or  Intent  Is  a  necessary  element  to  constitute  any  particular  species  or 
degree  of  crime,  the  jury  may  take  into  consideration  the  fact  that  the  accused  was  intoxi- 
cated at  the  time  in  determining  the  purpose,  motive  or  intent  with  whidi  he  committed 
the  act.  •  *  *  Evidence  of  drunkenness  Is  only  admitted  for  the  purpose  indicated  in 
the  preceding  instruction,  and  may  be  considered  by  the  jury  as  a  fact  bearing  upon  the 
question  of  the  Intent  with  which  the  act  was  done.* 

**  The  foiBgoing  extracts  from  the  charge  of  the  court  below  bring  the  case  within  the 
rule  laid  down  by  this  court  in  the  case  of  People  v.  IFittiame,  43  Cal.  3IL  In  that  case 
the  law  was  stated  to  the  jury  as  follows:  '  It  is  a  well-settled  rule  that  drunkenness  is 
no  excuse  for  the  oommission  of  crime.  Insanity  produced  by  intoxication  does  not 
destroy  responsibility,  when  the  party,  when  sane  and  responsible,  made  himself  volun- 
tarily intoxicated;  and  drunkenness  forms  no  defense  whatever  to  the  fact  of  guQt,  for 
when  a  crime  is  committed  by  a  party  while  in  a  fit  of  intoxication  the  law  will  not  allow 
him  to  avail  himself  of  his  own  gross  vice  and  misconduct  to  shelter  himself  from  the 
legal  consequences  of  such  crime.  Evidence  of  drunkenness  can  only  be  considered  by 
the  jury  for  the  purpose  of  determining  the  degree  of  crime,  and  for  this  purpose  it  must 
be  received  with  great  caution.'  Referring  to  this  instruction, Wallacs,  C.  J.,  says:  *  The 
fifteenth  instruction  given  to  the  jury  as  to  insanity  produced  by  intoxication  is  correct. 
It  iB  the  same  which  was  approved  here  in  People  v.  Lewis,  S8  CaL  53L* " 

On  the  other  hand.  In  StaU  v.IVi£ro,53  Vt.4S3,  the  court  below  had  charged:  **The  volun- 
tary Intoxication  of  one  who  without  provocation  commits  a  homicide,  although  amounting 
toa  frenzy,that  is,although  the  intoxication  amounts  to  a  frBnzy,does  not  excus3  him  frojd 
the  same  construction  of  his  conduct,  and  the  same  legal  Inferences  upon  the  question  of 
premeditation  and  intent  as  affecting  the  grade  of  his  crime,  which  are  applicable  to  a 
person  entirely  sober.  *  *  *  I  don't  want  to  be  misunderstood  about  this,  and  shall 
therefore  repeat  what  I  consider  to  be  the  law  upon  this  point,  that  is,  that  if  a  party  gets 
•o  Intoxicated  that  he  is  crasy  drunk,  that  it  amounts  to  a  frenzy,  so  that  he  does  not  know 
what  be  is  doing,  and  if  in  such  condition  he  should  commit  a  crlma,  which,  if  committed 
by  a  sober  man  would  be  murder,  it  is  equally  murder  in  the  man  that  is  thus  drunk.**  On 
review  the  court  observed: 

**  There  is  perhaps  no  principle  or  maxim  of  the  common  law  of  Ens^land  more  uniformly 
adhered  to  than  that  .voluntary  drunkenness  does  not  excus3  or  palliate  crime.  Lord 
Ooke,ln  his  Institutes,  deolar  js  that  *  whatever  hurt  or  ill  he  doeth,  his  drunkenness  doth 
aggravate  it.*  8  Thomas  Coke  Lit.  46.  And  In  his  reports,  BsoerieyV  case,  4  Coke,  183b, 
1^1,  hesAv^'  *  .\Uhou?h  h )  that  is  drank  Is  for  tha  tlm3  non  eontpii  mentis,  yet  his 
drunkenness  does  not  extenuate  his  act  or  offense,  nor  turn  to  his  avalL*  And  Sir  Mat- 
thew Hale,  eminent;  alik3  for  his  humanity  ani  learning,  says  of  drunkennesi,  which  he 
calls  'U  n'.n'i  i  iT'r.titx,  *  This  vice  d'>th  deprive  man  of  the  use  of  reason,  and  puts  many 
men  in  a  parfect  but  temporary  frensy;  *  *  but  by  tbe  laws  of  England  such  a  per- 
son shall  have  no  privilt^^sby  his  voluntary  contracted  madne^is.  but  shall  have  the 
«»rnj  j  1  Icn^T;  a*  If  he  w^ra  in  hU  ri^htsin^Bi.'  Aal  L>ri  Bi3:>ri.  In  hli  *  Maxims  of  the 
Law '  (Rule  V.  in  that  comprehensive  language  which  clearly  defines  and  gives  the  reasons 
for  the  mid  of  law. thus  asserts  the  doctrine*  *  If  a  madman  comTuit  a  felony  he  shall  not 
lose  hU  life  for  ft,  because  his  infirmity  cam? by  a'^t  of  G^\:  but  tf  a  drunken  man  com 
mit  a  felony,  he  shall  not  be  excused,  because  the  imoerfection  came  by  his  own  default.* 
In  Bttrroi0*s  case,  Lewin,75,  A .  D.,  1888,HoLaovD,J.,  thus  defines  tbe  rale:  *  It  is  a  maxim 
in  the  law  that  if  a  man  gets  himself  intoxicated  he  is  answerable  to  the  oonaequenoes^ 
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and  U  not  excusable  on  aocoount  of  any  crime  he  may  commit  when  Infuriated  by  liquor, 
provided  he  was  previously  in  a  fit  state  of  reason  to  icnow  ri^ht  from  vrrong/  And  the 
cases  of  Rcjc  v.  OrUUey^  and  li&jc  v.  J/cj/t'tiu,  7  C.  &  F.  287,  show  the  uniformity  of  thia 
rule  in  the  courts  of  England.  In  the  case  of  People  v.  Rogers^  Id  N.  Y.,  the  Supremo 
Court  had  reversed  the  conviction  of  Bogera  on  the  ground  that  the  C(mrt  had  excluded 
the  evidence  of  the  respondent's  drunkenness  as  affecting  the  criminal  Intent.  But  the 
case  was  by  writ  of  error  carried  to  the  Court  of  Appeals,  and  the  whole  law  upon  that 
subiect  was  reviewed  and  canvassed  with  great  learning  and  ability  by  Chief  Justice  Dmio 
and  Habkes,  J.  Harris,  J.,  says:  *  The  Supreme  Court  seem  to  have  understood  that  in 
all  cases  where  without  it  the  law  wouU  impute  to  the  act  a  criminal  intent,  drunkenness 
may  be  available  to  disprove  such  intent.  I  am  not  aware  that  such  a  dou^n.ij  lu^  before 
bdan  asjertei.  It  U  certainly  not  sjuni.  The  adjulicationj  upon  the  subject,  both  In 
England  aniTthls  country,  are  numerous  and  characterized  by  a  singular  uniformity  of 
language  and  doctrine.  They  all  a^^ree  that  where  the  act  of  killing  Is  unequivocal  and 
unprovoked,  the  fact  that  it  was  committed  while  the  perpetrator  was  intoxicated  cannot 
bd  allowed  to  affect  the  legal  character  of  the  crime. ^  But  it  Is  insisted  that  under  the 
statute  which  makes  *  degrees  *  of  murder,  drunkenness  qualifies  and  mitigates  the  hi^er 
offend.  The  statute  declares  that '  all  murder  which  shall  b«3  perpetrate!  by  means  of 
p9Lson,  or  by  lying  In  wait,  or  any  othdr  kind  of  deliberate  and  premeditated  killing, 
*  *  shall  be  deemed  murder  in  the  first  degree.*  The  same  or  similar  statute  has  been 
enacted  in  most  of  the  States.  And  many  courts  have  allowed  drunkenness  to  be  shown 
in  mitigation  of  the  higher  orfense.  In  the  case  of  State  v.  JjuiliSfm^  40  Conn.  136,  the 
court  held  that  intoxication, as  tending  to  show  that  the  prisoner  was  incapable  of  deliber> 
atton,  might  be  given  in  evidence.  Chief  Justice  SsTXoua  diraented,  and  Fostbb,  J.,  who 
tried  the  case  below, did  not  sit,  so  that  the  four  judges  constituting  the  court  were  In  fact 
equally  divided.  Tlio  same  case  come  before  that  court  again  in  41  Conn.  5S4,  and  the 
opinion  was  delivered  by  the  same  Judge.  The  court  were  hard  pressed  with  the  former 
opinion  in  the  same  case, and  that  it  had  taken  a  departure  from  the  common  law.  But 
the  court  repelled  th 3  intimation,  and  declared  that  *we  have  enunciated  no  such  doc- 
trine,' but '  held  on  a  trial  for  murder  in  the  first  degree, which  under  our  statutes  requirea 
actual  express  malice,  the  Jury  might  and  should  take  into  consideration  the  fact  of  intox- 
ication as  tending  to  shsw  that  such  malice  did  not  exist.'  And  in.the  same  opinion  the 
judge  says ;  ^  Malice  may  b3  Implied  from  the  circumstances  of  the  homicide.  If  a 
drunlcen  man  taka  the  life  of  anothar,  uaa^sompaaied  with  circumstances  of  provocation 
or  Justification,  the  jury  will  be  warranted  in  findinj  the  existence  of  malice,  though  no 
express  malice  is  proved.  Intoxication,  which  is  itself  a  crime  against  society,  combines 
with  the  a^t  of  killing,  and  the  evil  intent  to  take  life  which  necessarily  accompanies  it, 
and  all  together  afford  suiAcient  grounds  for  implying  malice.  Intoxication  therefore  so 
far  from  disproving  malice,  is  itself  a  circumstance  from  which  malice  maybe  implied. 
We  wish  therefore  to  reiterate  the  doctrin3  emphatically  that  drunkenness  is  no  excuse 
for  crime;  and  we  trust  it  will  t>e  a  long  time  before  the  contrary  doctrine,  which  will  be 
80  convenient  to  criminals  and  evil-disposed  persons,  wiU  receive  the  sanction  of  this  court.* 
This  reasoning  seems  to  as  both  illogical  and  incongruous.  To  constitute  murder  of  the 
first  degree  the  act  mu4t  indeed  be  done  with  malice  forethought.  And  that  malice  must 
be  actual,  not  oonstructifre.  At  common  law  if  the  accused  shoot  his  neighbor's  fowls,  and 
by  accident  kill  the  owner,  he  is  guilty  of  murder,  yet  he  did  not  intend  to  murder,  but 
to  steal  Such  cases  are  excluded  by  the  statute  from  the  definition  of  murder  in  the 
first  degree.  But '  where  the  act  is  committed  deliberately  with  a  deadly  weapon,  and  is 
likely  to  be  attended  with  dangerous  consequences,  the  malice  requisita  to  murder  will  be 
presumad;  for  thj  law  infers  that  the  natural  and  probable  effect  of  any  act  deliberately 
dons  was  intend3l  by  Its  actor.'  3  Am.  Crim.  Liw,  911.  *  And  intent  for  an  instant  beforo 
the  blow  is  sufficient  to  constitute  malice.'  Id.  9iS.  It  will  be  admitted  that  if  the  re- 
spondent had  killed  his  victim  '  by  poison,  or  \s\nn  in  wait,*  the  act  would  have  been  mur- 
der  in  the  first  decree,  and  the  fact  that  he  was  intoxicated  could  not  have  been  admitted, 
to  excuse  or  palliate  the  crime.  Yet  It  is  claimed  that  if  the  circumstances  show  that  the 
murder  was  deliberately  planned,  and  executed  with  fiendish  barbariry  and  malice,  drunk-^ 
enness  may  oome  in  to  palliate  the  crime. 
'*  This  we  think  is  making  a  distinction  without  a  difference.  Chief  Justice  Horvblowkr 
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1  Am .  Grim.  Law,  |  1103,  speakinir  of  the  New  Jersey  statute,  which  Is  like  ours,  says : 
*  This  statute  in  roy  opinion  does  not  alter  the  law  of  murder  in  the  least  respect.  What 
was  murder  before  its  passage  Is  murder  now —  what  Is  murder  now  was  murder  before 
that  statute  was  pasjeJ.  It  has  only  changed  the  punishment  of  the  murderer  in  certain 
cases,  or  rather  It  prracribes  that  in  certain  specified  modes  of  committing  murder  the 
punishment  shall  be  death,  and  in  all  other  kindi  of  murder  the  convict  shall  be  punished 
by  imprisonment.* 

"The  evidence  so  far  as  detailed  in  this  case,  if  believed,  shows  a  murder  most  fiendish 
and  shocking.  He  destroyed  the  last  resisting  vitality  of  this  woman,  struggling  for  her 
life,  with  an  axe,  which  shows  malice  and  malignity  of  purp3sa.  Tho  language  of  Chief 
Justice  MoKat,  while  discussing  a  like  statute  in  Pennsylvania,  and  in  acase  quite  similar 
to  tliis  is  fitting  and  sensible.  He  sa^'s:  *  It  has  been  objected  that  the  amendment  of  our 
penal  code  renders  premeditation  an  indisputable  ingredient  to  constitute  murder  in  the 
first  degree.  But  still  it  must  be  allowed  that  the  intention  remains  as  much  as  ever  the 
true  criterion  of  crime  in  law  as  well  as  in  ethlci ;  and  the  intention  of  the  party  can  only 
be  collected  from  hi3  wordj  and  actions  «  *  «  Qjt  let  it  be  supposed  that  a  man 
without  uttering  a  word  should  strike  another  0:1  the  head  with  an  axe,  it  must  on  every 
principle  by  which  we  can  Judge  of  human  actions,  bo  deemed  a  premeditated  violenco.* 
The  statute  has  in  no  degree  altered  the  common-law  definition  of  murder.  Dut  the 
killini;  a  human  being  by  poison,  or  lying  In  wait,  or  by  purposely  using  a  deadly 
weapon  to  that  end  is  murder  in  the  first  degree  j  and  the  purpose  and  intent  to 
kill  must  be  determined  by  the  circumstances  that  surround  each  casj  for  the  mur- 
derer takes  with  him  no  witnesses,  and  does  not  often  avow  his  purpose. 

"Where  the  requisite  proof  is  adduced  to  show  a  wicked,  intentional  murder,  he 
is  not  permitted  to  show  a  voluntary  and  temporary  intoxication  in  extenuation  of 
his  crime." 

In  State  v.  Wdcfi,  21  Minn.  23,  it  was  held  that  in  an  indictment  for  voting  more  than 
once  at  the  same  election,  it  is  no  defense  that  the  prisoner  was  so  drunk  when  he 
cast  his  second  vote  that  he  did  not  know  what  he  was  doing,  and  did  not  remember 
that  lie  bad  already  voted  at  the  same  election.    The  court  said: 

"The  defendant's  intoxication  Is  relied  on  as  a  defense,  first,  as  rendering  the  de- 
fendant incapable  of  forming  the  intent  to  commit  a  crime;  second,  as  renderlii<r 
him  ignorant  of  the  fact  that  he  was  doing  the  act  for  which  he  is  indicted.  Ills 
coansel  insists  that  *  the  essence  of  an  offense  is  the  wrongful  intent,  without  which 
crime  cannot  exist.'  This  is  true:  but  in  cases  like  t!ie  present,  where  the  law  de- 
clares the  act  done  by  the  defendant  to  be  a  crime,  the  only  question  Is, did  the  de- 
fendant Intend  to  do  the  act  which  the  law  has  forbidden?  Qo  does  not  appear  to 
have  cast  his  vote  by  accident,  or  under  the  constraint  of  superior  force.  His  act 
was  and  must  have  been  wholly  voluntary.  Every  man  is  conclusively  presumed  to 
intend  his  own  voluntary  acts.  As  the  defendant  must  have  Intended  to  cast  the 
second  ballot,  he  must  have  intended  to  commit  the  offense  charged. 

"The  cases  cited  by  his  counsel, except  one  in  California,  are  cases  where  the  crime 
of  which  the  prisoner  was  accused  consisted  not  merely  in  the  doing  of  an  net, with, 
intent  simply  to  do  that  act,  but  in  the  doin:;  of  an  act,  with  latent  thereby  and 
by  means  thereof  to  compass  a  criminal  end,  to  accomplish  ai  unlawful  purpose. 
Thus  in  prosecutions  for  larceny  the  act  of  the  prisoner  — the  mere  taking— does 
not  constitute  the  offense,  but  the  act  coupled  with  the  intent  to  steal ;  and  the 
question  is  not,  did  the  prisoner  take  and  intend  to  take  the  goods?  But  did  he 
take  them  animo furandit  So  in  trials  for  murder  in  the  first  degree  tiie  question 
Is  not  merely,  did  the  prisoner  intend  to  Inflict  the  blow  (or  do  any  other  act), 
which  resulted  In  death?  But  had  he  a  premeditated  design  to  effect  the  death  by 
means  of  the  act  done?  And  in  State  v.  Garoe^/,  11  Minn.  151,  the  question  was  not 
did  the  prisoner  intend  to  make  the  assauft?  But  did  he  also  Intend  to  do  gre.it 
bodily  harm?  In  such  cases,  where  the  crime  consists  not  alone  in  the  act  done 
and  intended  to  be  done,  but  also  in  the  intent  of  the  prisoner  to  effect  certain  re- 
sults by  means  of  the  act,  courts  have  sometimes  admitted  evidence  of  the  prlsoner^a 
intoxication,  as  affecting  his  mental  condition,  and  the  possibility  or  probability  of 
his  forming  a  premeditated  design,  or  even  an  intention  to  perpetrate,  by  means  oi 
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tho  act  doae,  the  ortine  wherewith  he  Is  chained.  Swan  v.  State,  4  Humph.  188; 
IHrthv.  State,  9  Id.  663;  StoU  v.  Sehingen,  20  Wis.  74;  Slate  v.  Beit,  29  Iowa,  816; 
Hoberte  v.  People^  lA  Ifloh.  417, where  manr  cases  are  collected ;  and  see  State  ▼.  Chit, 
13  Minn.  361. 

*'8o  In  another  class  of  cases— for  instance,  prosecutions  for  passing  counterfeit 
money  —  where  the  prisoner's  knowledge  of  Its  falsity  la  of  the  essence  of  the 
offense,  he  has  been  permitted  t>  show,  that  when  he  uttered  the  money, he  was  so 
drunk  as  not  to  know  that  It  was  counterfeit.    Pigman  ▼.  State,  14  Ohlo,686w 

'  But  It  is  obTious  that  such  oases  have  no  analogy  to  the  case  at  bar.  This  de- 
fendant's motive  and  purpose  in  voting  are  alike  ImmaterlaL  His  offense  is  the 
carae,  although  his  two  votes  were  cast  for  opposing  candidates,  so  that  the  second 
neutralized  the  first.  Here  the  only  question  is  did  the  defendant,  having  voted  in 
the  first  ward,  intend  to  vote  a  second  time  at  the  same  election?  In  no  cane 
can  a  defendant,  by  proof  of  intoxication,  rebut  the  legal  presumption  that  he 
knows  and  Intends  his  voluntary  acts.  In  the  instances  above  cited,  the  prlsooer 
«annot  show,  that  by  reason  of  his  intoalcatfon,  he  did  not  intend  to  take 
the  goods  he  Is  charged  with  stealing;  to  strike  the  blow  wnlch  resulted  In  death: 
to  pass  the  money  which  proved  to  be  counterfeit;  nor  can  he  show, that  by  reason 
•of  his  intoxication,  he  did  not  know  that  he  took  the  goods,  struck  the  blow,  or 
passed  the  money. 

"It  is  claimed  that  the  defendant  was  so  drunk  when  he  voted  the  second  time 
that  he  did  not  remember  that  he  had  already  voted,  and  that  the  act  was  Inno- 
cent, bncause  done  in  Ignorance  of  this  material  fact.  But  this  plea  of  want  of 
memory  Is  like  those  of  want  of  Intent  and  want  of  knowledge.  The  defendant 
had  cast  his  first  vote  but  a  few  hours  before.  In  the  ordinary  coune  of  things 
Lad  ho  remained  sober  it  would  be  no  excuse  for  his  offisnse  that  he  had  forgotten, 
at  throe  o'clock  in  the  afternoon,  that  he  had  voted  In  the  morning*  It  is  not  pre- 
tended that  he  Is  not  a  man  of  ordinary  memory,  and  he  must  be  held  to  the 
sonable  exercise  of  the  power  of  memory  that  he  possesses.  A  man  Is  not  the  U 
rosponnlble  for  the  reasonable  exercise  of  his  understanding,  memory  and  will,  be- 
cause he  has  enfeebled  his  memory,  perverted  his  will,  and  clouded  his  understand- 
ing by  voluntary  indulgence  in  strong  drink.  A  drunken  man  equally  with  a  sober 
man  is  presumed  to  know  and  intend  the  acts  which  he  does,  and  to  remember  the 
<acts  which  he  has  done.  There  is  accordingly  no  reason  why  this  case  should  form 
an  exception  to  the  general  rule  of  the  criminal  law,  that  *  an  Intoxicated  roan  shall 
have  no  privilege  by  his  voluutarlly  contracted  madness,  but  shall  have  the  same 
judgment  as  If  he  were  in  his  right  senses.'  Hale  P.  C.  8)S;  1  Bish.  Or.  L.  6  489, 
•and  cases  cited ;  Pcnplc  v.  Carbutt,  17  Mich.  19. 

"In  People  v.  n:irrii,  Zd  Cal.  67S,  cited  by  the  defendant's  counsel,  the  prisoner 
was  indicted  under  a  statute  similar  to  our  own  for  the  offense  of  which  this  de- 
fendant stands  convicted*  It  was  held  that  evidence  of  his  Intoxication  should  be 
admitted  upon  the  question  of  his  intent  to  commit  a  crime,  and  whether  a  crime 
had  in  fact  been  committed  ;  but  the  opinion  was  strongly  expressed,  and  often  reit- 
erated, that  'a  state  of  Intoxication  can  ba  of  no  avail  ad  an  excuse  for  crime. 
It  seems  to  us  that  a  prisoner  would  have  no  need  of  an  excuse  for  an  act  which 
his  intoxication  made  Innocent  and  no  crime.  There  can  be  no  practical  difference 
in  the  result  between  holding  that  Intoxication  Is  an  excuse  for  crime,  and  holding 
that  the  acts  of  a  man  sufflofently  Intoxicated  cannot  be  criminal.  In  either  case  a 
man  would  be  exempted  from  criminal  responsibility  for  acts  done  In  a  state  of  volun- 
tary into  xloati  on.  This  doctrine  Is  novel,  anomalous  and  startling.  It  Is  b  danger- 
ous Innovation  upon  the  well-established  prinoiplee  of  the  criminal  law,  and  w« 
have  no  hesitation  in  rejecting  It.'* 
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WlBGLEB  V.    ThOKSBK. 
(lOSm.  160.) 

Bankruptcy — eonveyanoe  in  contemplaHon  of, 

A  oonvejmaoe  of  real  estate  to  a  purchaser  in  good  faith  and  for  valae  hj  one 
contemplating  bankraptcj  and  afterward  becoming  bankrupt,  is  valid  as 
against  a  parchaser  from  the  assignee. 


B 


ILL  to  set  aside  deeds.     The  opinion  states  the  iaots.    The 
bill  was  dismissed  below. 


Etigene  E.  Prussing,  for  plaintiffs  m  error. 
E.  A.  Sherburfie,  for  defendants  m  error. 

MuLKEY,  J.  On  the  10th  of  August,  1878,  Rudolph  SchloBSser, 
subject  to  certain  incumbrances,  was  the  owner  in  fee  of  nine  lots 
in  the  city  of  Chicago,  this  State,  worth  some  $30,000,  being  the 
same  involved  in  this  litigation.  On  that  day  he  and  his  wife,  by 
warranty  deed,  conveyed  six  of  them  to  defendant  m  error  G.  P. 
T,  Hoffman,  and  by  a  like  deed  on  the  same  day  conveyed  the 
chree  remaining  lots  to  defendant  m  error  F.  W.  J.  Thomsen.     On 
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the  29th  of  the  same  month  Schloesser  filed  mthe  District  Court  of 
the  United  States  for  the  Northern  Distnct  of  Illinois,  his  petition 
in  bankruptcy,  in  pursuance  of  which  he  was  subsequently,  on  the 
7th  day  of  September,  1878,  duly  adjudged  a  bankrupt  by  said 
court,  and  one  Robert  E.  Jenkins  was  thereupon  appointed  his  as- 
signee m  bankruptcy.  By  virtue  of  an  order  of  the  District  Court, 
the  lots  in  question  were,  on  the  10th  of  June,  1879,  sold  by  the 
assignee  at  a  regular  bankrupt  sale,  and  the  same  were  struck  off  to 
plaintiff  in  error,  Emilie  Wiegleb,  for  the  very  inconsiderable  sum 
of  $200,  and  the  premises  were  thereupon  conveyed  to  her  by  the 
assignee  m  pursuance  of  the  sjile.  By  this  conveyance  plaintiff  in 
error  acquired  whatever  title  or  interest  Jenkins  had  m  the  premises 
as  assignee  of  Schloesser,  and  nothing  more.  On  the  26th  day  of 
June,  1879,  plaintiff  in  ciTor  filed  the  present  bill  m  the  Circuit 
Court  of  Cook  county,  against  Hoffman  and  Thomsen  and  their 
several  tenants,  by  which  it  is  sought  to  have  set  aside  as  fraudulent 
and  void,  and  as  a  cloud  upon  the  title  of  plaintiff  m  error,  the 
above  mentioned  conveyances  from  Schloesser  to  Hoffman  and 
Thomsen. 

The  gravamen  of  the  complaint  of  plaintiff  m  error,  as  appeara 
upon  the  face  of  her  bill,  is  that  these  conveyances  were  made  by 
Schloesser  in  contemplation  of  bankruptcy,  and  for  the  manifest 
purpose  of  preventing  his  estate  from  being  distributed  among  his 
creditors  under  the  Bankrupt  Act,  and  that  the  grantees,  Hoffman 
and  Thomsen,  knew  at  the  time  of  accepting  these  conveyances  from 
him,  that  such  was  the  object  and  purpose  of  Schloesser  in  making 
them.  These  charges  were  distinctly  denied  by  the  answer  of  de- 
fendants in  error,  and  to  the  issues  thus  formed  most  of  the  testi- 
mony was  directed.  On  a  hearing  upon  the  merits,  the  Circuit 
Court  found  the  issues  for  the  defendants  in  error,  and  thereupon 
entered  a  decree  dismissing  the  bill  of  plaintiff  in  error,  to  reverse 
which  decree  the  present  writ  of  error  is  prosecuted. 

It  is  quite  clear  that  at  the  time  of  these  conveyances  to  Hoffman 
and  Thomsen,  Schloesser  was  insolvent,  and  on  the  very  verge  of 
bankruptcy,  and  we  think  the  weight  of  evidence  shows  that  they 
were  made,  so  far  as  he  is  concerned,  m  contemplation  of  bank- 
ruptcy, and  in  fraud  of  the  Bankrupt  Act,  and  while  there  are  some 
established  facts  which  tend  strongly  to  show  that  Hoffman  and 
Thomsen  knew  the  suspicious  circumstances  under  which  the  con- 
veyances were  made,  and  SchlcBSser's  object  in  making  them,  yet 
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we  do  not  think  the  evidence  sufficiently  strong  in  this  direction  to 
warrant  us  in  disturbing  the  decree  of  the  Circuit  Court  on  that 
ground.  In  view  of  the  fact  that  the  evidence  on  that  phase  of  the 
case  was  conflicting,  and  in  the  main  consisted  of  oral  testimony, 
the  opportunities  of  that  court  were,  as  has  often  been  said  under 
like  circumstances,  far  better  than  ours  in  arriving  at  a  just  con- 
clusion on  that  question.  It  is  only  when  this  court  is  able  to 
say  under  such  circumstances,  that  the  judgment  or  decree  of  the 
court  below  is  clearly  against  the  weight  of  the  evidence,  that  it  is 
authorized  to  reverse  upon  a  mere  controverted  question  of  fact. 

Conceding  then  that  Hoffman  and  Thomsen  were  purchasers  in 
good  faith  for  valuable  considerations,  which  the  Circuit  Court 
must  have  found  to  warrant  its  decree,  the  bill  of  plaintiff  in  error 
cannot  on  any  other  theory  be  maintained.  It  follows  therefore 
the  decree  of  that  court  dismissing  the  bill  was  proper,  whatever 
may  be  the  true  solution  of  other  questions  discussed  by  counsel. 

Decree  affirmed. 


MosHiEH  V.  Shear. 
(loi  ni.  iflB.) 

ArlfitrctHon  and  award  —  miwanditct  of  arbitrator. 

It  is  Bufflclent  groand  for  setting  aside  an  award,  that  one  of  the  three  arbitra- 
tora,  after  his  appointment,  conversed  tolly  on  the  merits  of  the  dispute  with 
one  who  had  previously  acted  as  arbitrator  in  respect  to  the  same  matters 
and  whose  award  had  been  set  aside. 

BILL  to  set  aside  an  award.     The  opinion  states  the  facts.  The 
prayer  was  granted  by  the  trial  court,  but  this  was  reversed 
by  the  Appellate  Court. 

Latorenee,    Campbell  £  Lawrence  and  Sanfard  S  Carney,  for 
plaintiff  in  error. 

McKenzie  <&  Calkins,  for  defendant  in  error. 

Walkbr,  J.     The  parties  to  this  record  had  business  transactions 
running  through  a  number  of  years,  and  being  unable  to  adjust 
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their  differences,  they  agreed  to  sabmit  them  to  the  award  of  three 
arbitrators.  They  were  duly  selected,  and  heard  the  eyidence  and 
the  parties,  and  found  and  published  an  award  that  plaintiff  in 
error  pay  to  defendant  in  error  $1,100.  By  agreement  this  award 
was  set  aside,  and  the  matters  again  submitted  to  the  award  of 
Henry  Sisson,  John  Becker  and  Jonathan  Hubbell.  After  a  hear- 
ing of  the  witnesses  they  published  an  award  that  plaintiff  in  error 
pay  to  defendant  in  error  $704.62.  Thereupon  Moshier  filed  this 
bill  to  set  aside  the  award  and  enjoin  its  collection. 

The  bill  alleges  several  grounds,  among  which  is  the  charge  of 
misconduct  of  Hubbell,  one  of  the  arbitrators.  It  charges  that  he, 
after  being  selected  to  act,  saw  Stephens,  who  had  been  one  of  the 
arbitrators  when  the  case  was  preyiously  tried,  and  was  fully  in- 
formed as  to  all  of  the  particulars  of  the  controversy,  and  talked 
freely  with  him  in  reference  to  the  case,  that  Hubbell  was  thereby 
prejudiced,  and  rendered  incompetent  to  act  as  an  arbitrator,  that 
plaintiff  in  error  was  not  informed  of  the  fact,  nor  did  he  learn  it 
until  after  the  award  was  executed  and  published.  He  charges  that 
by  reason  of  the  misconduct  of  this  arbitrator  he  was  greatly  injured 
and  wronged.  On  a  hearing  in  the  Circuit  Court  it  was  found  that 
the  arbitrator  was  incompetent  to  act,  the  award  was  not  for  that 
reason  binding,  and  the  court  decreed  that  it  be  vacated  and  set 
aside.  *  Thereupon  Shear  appealed  to  the  Appellate  Court  for  the 
Second  District,  whore  the  decree  was  reversed,  but  the  case  was 
not  remanded  to  the  Circuit  Court,  whereby  its  decree  is  final. 
Thereupon  Moshier  prosecutes  error,  and  urges  a  reversal  of  the 
decree  of  the  Appellate  Court. 

In  the  view  we  take  of  this  case  it  becomes  necessary  to  consider 
but  one  question,  and  that  is  Avhether  the  misconduct  of  Hubbell 
was  such  as  to  re(iuire  the  award  to  be  set  aside  and  vacated.  That 
his  having  a  full,  free  and  unrestricted  conversation  with  Stephens, 
who  was  fully  informed  as  to  all  of  its  details,  was  misconduct,  is 
not  denied.  After  being  selected,  it  is  the  duty  of  an  arbitrator, 
like  a  juror,  to  act  fairly  and  impartially  between  the  parties,  and 
on  the  evidence  adduced  before  them  on  the  trial,  and  entirely  in- 
dependent of  all  outside  influences,  and  what  will  be  misconduct 
on  the  part  of  a  juror  will,  as  a  general  rule,  be  such  on  the  part  of 
an  arbitrator.  Neither  has  a  right  to  learn  facts,  except  as  brought 
to  his  attention  on  the  trial.  It  is  gross  misconduct  for  either  to 
seek  evidence  or  the  opinions  of  others  in  regard  to  the  case,  or 
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any  thing  material  to  its  decision  in  another  mode.  It  is  yirtnallj 
conceded  that  had  defendant  in  error  conversed  with  the  arbitrator, 
the  award  being  in  his  favor,  it  would  have  been  set  aside  on  the 
presumption  that  it  was  obtained  by  improper  influence,  and  the 
same  would  be  equally  true  had  an  agent  or  the  attorney  of  defend- 
ant in  error  conversed  with  the  arbitrator  in  reference  to  the  con- 
troversy. 

Stephens  testifies  that  Hubbell  was  at  his  house,  and  they  con- 
versed in  reference  to  the  former  arbitration.  He  did  not  remem- 
ber whether  Hubbell  inquired  in  reference  to  it,  as  he  voluntarily 
introduced  the  subject;  that  the  matter  was  talked  over,  and  he 
informed  Hubbell  what  items  they  allowed,  and  what  they  rejected; 
that  he  told  him  they  allowed  Shear  only  such  items  as  were  cor- 
roborated by  evidence  of  other  persons.  Rice  said  to  Hubbell  that 
Moshier  believed  that  his  mind  was  made  up  through  the  influence 
of  Stephens.  He  replied  he  did  not  think  Stephens  intended  to 
influence  him.  He  did  not  say  he  was  influenced  by  what  Stephens 
told  him. 

In  his  testimony  Hubbell  says  he  had  known  Stephens  twenty 
years  prior  to  the  conversation,  and  their  relations  had  been 
friendly,  and  he  held  him  in  high  esteem;  that  he  went  to  his  house 
m  the  evening  —  they  had  three  or  four  hours'  conversation  that 
evening.  "  We  talked  a  good  deal  about  it,  but  I  don't  recollect 
that  he  gave  me  a  full  account  of  the  case,  or  I  will  say  further 
that  it  was  talked  about  freely  —  nothing  was  kept  back  for  deli- 
cacy." 

It  is  true  that  there  is  no  positive  proof  that  the  arbitrator  was 
influenced  m  his  opinions  by  the  conversation,  but  we  have  no 
reason  to  expect  such  proof  in  such  cases.  However  much  he  may 
have  been  influenced,  it  is  scarcely  probable  that  he  would  be  aware 
of  the  fact.  Such  effects  are  seldom  perceptible  or  consciously  pro- 
duced. They  are  usually  imperceptible,  and  unknown  to  the  sub- 
ject of  their  influence.  However  honest  and  upright  Hubbell  may 
be,  and  however  he  may  feel  free  from  influence  produced  by  his 
conversation  with  Stephens,  still  it  is  almost  impossible  to  believe 
that  such  a  conversation  with  a  friend  of  long  standing,  and  for 
whom  the  arbitrator  had  a  high  regard,  did  not  produce  strong,  if 
not  controlling,  convictions  on  his  mind,  and  however  desirable  it 
may  be  to  terminate  protracted  contention,  it  is  more  desirable  that 
justice  shall  be  administered  free  from  all  improper  or  corrupting 
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influences  —  that  the  mode  of  settling  contests  by  arbitration  shall 
be  kept  pure  and  free  from  improper  influences.  Here,  whaterer 
the  motive  of  the  arbitrator,  he  was  subjected  to  improper  influences, 
and  whether  or  not  it  operated  to  the  injury  of  plaintiff  in  error, 
it  was  calculated  to  operate  to  the  prejudice  of  the  parties,  and  to 
sanction  it  would  form  a  dangerous  precedent.  We  cannot  know 
what  influence  it  may  have  exerted  in  this  case.  It  is  sufficient  that 
it  was  calculated  to  produce  improper  results. 

To  sustain  this  award  would  be  to  sanction  and  justify  the  means 
by  which  the  whole  system  of  arbitration  would  be  perverted  and 
corrupted.  If  we  hold  that  the  party  thus  objecting  must  prove 
that  undue  influence  actually  resulted,  then  the  objection  would 
seldom  be  available  however  corrupt  the  influence.  Such  things 
can  seldom,  owing  to  precautions  taken  by  those  engaged  in  such 
practices  for  concealment,  be  shown  by  positive  evidence,  henoe  the 
safer  rule  is,  to  hold  that  when  it  appears  there  has  been  conduct 
calculated  to  result,  and  which  has  probably  resulted  perniciously, 
to  set  aside  the  award.  It  is  clear  that  had  Shear  done  what 
Stephens  did,  or  had  he  procured  another  to  do  the  same  thing, 
there  could  not  have  been  the  slightest  hesitation  in  setting  aside 
the  award,  and  yet  the  influence  of  Stephens  was  equal  to  if  not 
more  potent  that  that  of  Shear  would  have  been  on  the  mind  of  the 
arbitrator,  who  was  his  intimate  friend  and  whom  he  held  in  high 
esteem.  What  more  powerful  influence  could  have  been  exerted  ? 
If  we  sustain  this  award  we  shall  license  every  person,  whether  a 
partisan  or  not  to  the  contest,  to  enter  into  the  conflict,  and  exer- 
cise his  full  influence,  whether  inspired  by  friendship  or  hatred  of 
tlie  parties  to  the  contest,  only  excluding  the  unseemly  and  im- 
proper conduct  of  the  parties  themselves,  their  attorneys  or  agents. 
We  must  therefore  hold  that  the  conduct  of  Hubbell  was  im- 
proper to  an  extent  that  rendered  him  incompetent  to  act  in  the 
ciise. 

It  18  however  urged  that  the  submission  was  to  three  arbitrators 
named,  or  to  any  two  of  them,  and  the  award  published  by  the 
three,  or  any  twQ  of  them,  should  be  binding  on  the  parties  to  the 
submission,  and  that  it  was  signed  and  published  by  all  three,  and 
hence  the  award  is  made  and  published  by  two  of  the  arbitrators, 
against  whom  there  is  no  charge  of  misconduct  of  any  kind.  This 
reason  is  more  apparent  than  real.  The  misconduct  of  a  juror  has 
always  been  held  ground  for  setting  aside  a  verdict,  notwithstanding 
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the  other  eleven  coucurred  with  him  iii  the  finding,  and  it  is  be- 
cause it  is  impossible  to  know  the  extent  of  his  influence  over  the 
minds  of  the  other  jurors,  and  because  that  fact  is  incapable  of 
proof  and  cannot  be  known,  the  courts,  to  avoid  the  probability  that 
the  misconduct  of  one  has  influenced  the  others  to  keep  the  stream 
of  justice  certainly  pure,  will  set  the  verdict  aside.  So  here  no  one  can 
know  the  extent  of  Hubbell's  influence  over  the  minds  of  the  other 
two.  For  aught  we  can  know  it  may  have  controlled  in  making 
up  the  award  that  was  published.  Plaintiff  in  error  had  the 
right  to  have  all  who  acted  free  from  bias  and  improper  influ- 
ences produced  after  their  selection.  Had  but  the  other  two 
acted  then  we  can  see  no  objection  to  the  award.  But  all  of 
the  members  who  did  act  were  not  free  from  improper  in- 
fluences, and  he  was  thus  deprived  of  an  essential  right  secured 
to  him  by  the  law,  and  for  that  reason  the  award  should  be  set 
aside,  and  the  Circuit  Court  committed  no  error  in  the  decree  it 
rendered,  but  the  Appellate  Court  erred  in  reversing  it. 

The  decree  of  the  latter  court  is  reversed,  and  the  oaose  re* 
manded. 


MoOOBMIOK  T.   MiLLBB. 
aOSDl.  809 

Framd'^jproewnng  of  eanoeifanoe. 

Where  one  procares  a  deed  of  real  estate  from  the  owner,  without  ooniiidw>- 
Hon,  and  knowing  the  tme  ownership,  the  grantor  sappoBlng  the  grantee  to 
be  the  trae  owner,  the  oonveyanoe  vdll  be  set  aside  in  eqoiiy  aa  between 
the  partiea« 

ILLS  to  set  aside  deeds.    The  opinion  states  the  fsoti.     The 

plamtiff  had  judgment  below. 


B 


Darnel  R.  Sheen,  for  appellant. 

K  P.  Sloan  and  J.  W.  Cochran,  for  appeDee. 

MuLKEY,  J.    On  the  19th  day  of  Augnst,  1878,  Oarolfiie  Miller 
and  Anna  Fredericks  filed  m  the  Peoria  county  Oirouit  Court  their 
respective  bills .  in  chanoeiy,  against  Charles  McGormiok,  John 
Vox.  XL— 78 
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Birks,  Maria  M.  Birks,  John  Hawkins,  and  Daniel  H.  Sheen,  to 
set  aside  certain  conveyances  of  real  estate  situate  in  Peoria  county, 
this  State.  John  Birks  and  Maria  Birks  answered,  admitting  the 
material  facts  alleged,  and  also  filed  a  cross-bill,  setting  up  sub- 
stantially the  same  state  of  facts  charged  in  the  original  bills,  and 
praying  similar  relief.  The  cases  were  subsequently  consolidated, 
and  the  other  defendants  answered  the  original  bills,  denying  the 
main  facts  relied  on  for  reliel 

It  appears  that  the  land  in  controversy  formerly  belonged  to  Kit- 
ridge  D.  Earl,  being  certain  portions  of  lots  2,  4  and  6,  in  block  19, 
in  the  city  of  Peoria ;  that  Adeline  H.  Earl,  his  wife,  at  the  same 
time  owned  other  portions  of  the  same  lots ;  that  on  the  30th  day 
of  April,  1850,  Earl  conveyed  the  portions  of  these  lots  owned  by 
him  to  David  Sanborn,  in  fee,  in  trust  for  his  wife,  for  life,  with 
remainder  in  fee  to  his  daughter,  Maria  M.  Earl,  now  Mrs.  Birks ; 
that  on  the  4th  of  August,  1863,  Earl  died,  leaving  a  last  will  and 
testament,  by  which  he  devised  his  entire  estate,  both  real  and  per- 
sonal, to  his  wife,  for  life,  giving  her  full  power  to  sell  and  con- 
vey the  same,  at  her  discretion,  and  limiting  the  remainder,  in  so 
much  of  the  estate  as  should  be  undisposed  of  at  the  time  of  her 
decease,  to  his  daughter,  Mrs.  Birks;  that  on  the  25th  of  July, 
1865,  Adeline  H.  Earl,  supposing  herself,  by  virtue  of  her  hus- 
band's will,  to  be  the  absolute  owner  of  the  entire  premises,  for  the 
consideration  of  $6,500,  conveyed,  by  warranty  deed,  to  George  A« 
Beseman  certain  paints  of  these  lots,  including  the  same  portions 
theretofore  conveyed  by  her  husband  to  Sanborn  in  trust  for  her- 
self and  daughter ;  that  Beseman  subsequently  became  insane,  and 
Peter  Schertz  was  appointed  his  conservator,  who,  in  1868,  under 
an  order  of  court,  sold  at  public  sale  the  premises  last  above  men- 
tioned, one  portion  of  which  was  struck  off  to  Qeorge  Fredericks, 
at  $3,600;  and  the  residue  to  Augusta  Beseman,  for  the  considera- 
tion of  $4,450 ;  that  in  pursuance  of  their  respective  purchases  the 
conservator  conveyed  to  George  Fredericks  on  the  22d  of  Septem- 
ber, 1868,  atid  to  Augusta  Beseman  on  the  15th  of  June,  1870 ; 
that  on  the  20th  of  June,  1870,  Augusta  Beseman,  for  the  oonsid* 
eration  of  $2,000,  sold  and  conveyed  to  appellee  Caroline  Miller,  a 
part  of  the  same  premises  purchased  by  her  of  the  conservator,  as 
just  stated,  and  being  a  part  of  the  land  now  in  controversy  ;  that 
in  consideration  of  $4,000,  George  Fredericks,  on  the  17th  of  De- 
cember, 1872,  conveyed  the  part  of  the  premises  purchased  by  him 
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to  I.  C.  Edwards^  who,  for  a  like  conflideratioiv  on  the  27th  of  the 
month,  conveyed  the  same  to  appellee  Anna  Fredericks,  being  the 
residue  of  the  premises  in  controversy ;  that  on  the  4th  day  of 
April,  1878,  Birks  and  wife,  for  the  consideration,  as  expressed  in 
the  conveyance,  of  one  dollar,  "and  other  considerations,'^  by  quit- 
claim deed,  conveyed  a  part  of  the  premises  in  controversy  to  a|)- 
pellant,  Charles  McCormick,  and  on  the  9th  of  the  same  month, 
by  a  similar  deed,  for  a  like  consideration,  conveyed  to  him  the 
residue  ;  that  on  the  17th  of  July,  1878,  McCormick,  for  the  con- 
sideration  as  expressed  in  the  deed  of  $7,000,  sold  and  quitclaimed 
the  entire  premises  to  John  Hawkins,  and  took  a  deed  of  trust  on 
the  property  conveyed  to  secure  the  purchase-money,  which  was 
payable  in  three  installments,  the  last  maturing  four  years  from 
the  date  of  the  transaction ;  that  all  the  foregoing  conveyances 
were  duly  recorded  in  the  recorder's  office  of  Peoria  county,  and 
the  proj^erty  in  each  of  them  is  described  by  metes  and  bounds  ; 
that  prior  to  the  conveyances  from  Birks  and  wife  to  McCormick 
he  had  intermarried  with  Augusta  Beseman,  Beseman  having  in 
the  meantime  died. 

So  far  there  is  no  controversy  about  the  facts ;  but  it  is  claimed 
by  appellees  that  while  they  all  supposed  that  Mrs.  Miller  and  Mrs. 
Fredericks  had  acquired,  through  mesne  conveyances  from  Adeline 
H.  Earl,  absolute  fee  simple  titles  to  their  respective  premises,  they 
had  in  truth  and  in  fact  only  acquired  her  life  estate,  and  that 
Charles  McCormick,  with  full  knowledge  of  the  defect  in  the  titles, 
and  also  of  their  ignorance  of  such  defect,  by  means  of  fraudulent 
concealment  and  false  and  fraudulent  representations,  obtained  tha 
two  quitclaim  deeds  above  mentioned  from  Mrs.  Birks  and  her  hus- 
band, whereby  he  obtained  from  her  the  remainder  in  fee  in  the 
premises  which  she  acquired  by  virtue  of  the  trust  deed  from  her 
father  to  Sanborn,  in  April,  1850,  as  heretofore  stated. 

There  are  other  facts  and  interests  involved  in  this  suit  which 
are  settled  by  the  decree,  but  it  is  not  important  to  note  them  here, 
as  McCormick  alone  has  appealed.  So  far  as  he  is  concerned,  the 
important  inquiry  is,  were  the  conveyances  from  Birks  and  wife  to 
him  obtained  under  such  circumstances  as  will  require  a  court  of 
equity  to  set  them  aside  as  fraudulent  and  void  ? 

While  courts  of  equity  do  not  sit  to  enforce  mere  moral  rules, 
whose  only  sanction  is  found  in  public  opinion,  yet  it  is  a  part  of 
their  mission  to  see  that  common  honesty,  good  faith  and  fair  deal- 
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ing  sliall  be  observed  in  the  ordinary  business  affairs  .of  life.  Pab- 
lic  and  private  interests  alike  demand  this  should  be  done.  The 
Circuit  Court,  by  its  decree,  finds  this  just  and  wholesome  rule  was 
not  observed  by  appellant  in  obtaining  conveyances  of  this  prop- 
erty, and  the  question  now  to  be  determined  is,  does  the  eyidence 
trarrant  that  finding.  The  decree  of  the  Circuit  Court  is  of  itself 
certainly  entitled  to  some  consideration  by  this  court  on  a  mere 
question  of  fact  like  this,  without  any  special  regard  to  the  evidence 
which  supports  it.  By  this  we  mean  the  finding  of  the  lower  court 
ought  never  to  be  disturbed  upon  a  mere  question  of  fact,  unless 
some  good  reason  for  doing  so  is  clearly  apparent.  If  upon  a  care- 
ful consideration  of  the  whole  of  the  testimony  bearing  on  the 
question,  the  reviewing  court  has  a  well  founded  doubt  as  to  how 
the  question  should  have  been  determined,  without  any  clear  con- 
yiction  the  one  way  or  the  other,  the  finding  of  the  court  below 
should  not  be  disturbed. 

Testing  the  case  before  us  by  this  rule,  it  is  difficult  to  perceive 
how  it  can  reasonably  be  contended  the  present  decree  ought  to  be 
reversed  on  the  facts.  Whatever  may  be  said  with  reference  to 
other  controverted  questions  of  facts,  we  do  not  think  it  admits  of 
a  reasonable  doubt,  in  the  light  of  all  the  evidence  in  the  case,  that 
appellant,  at  the  time  of  obtaining  the  conveyances  in  question, 
know  the  fee  of  the  i)roperty  in  controversy  wajs  in  Mrs.  Birks,  and 
also  knew  at  the  same  time,  that  she  and  her  husband  were  ignorant 
of  that  fiict.  Tliis  being  so  tlie  parties  were  not  negotiating  on 
€qual  terms.  Appellant  was  deliberately  withholding  a  fact 
within  his  knowledge,  unknown  to  the  other  contracting  parties, 
vitally  affecting  the  proposed  contract,  which  common  honesty  and 
fair  dealing  required  liim  to  disclose,  and  this  of  itself  was  such  a 
fraud  upon  their  riglits  as  vitiates  the  whole  transaction.  And  it 
is  no  sufficient  answer  to  say  tlie  Sanford  deed  was  on  record,  and 
appellees  are  presumed  to  have  had  notice  of  its  contents  ;  for  this 
at  best  is  but  a  presumption,  which  is  not  in  a  case  like  this  at  all 
•conclusive  on  the  parties,  and  the  question  therefore  is,  has  this 
presumption  been  overcome  by  rebutting  testimony?  That  it  has, 
^we  have  not  the  slightest  doubt. 

If  this  were  a  controversy  between  appellees  and  an  innocent  pur- 
chaser from  appellant,  the  record  in  such  case  would  be  conclusive 
upon  appellees  ;  but  such  is  not  the  case.  If  any  consideration  had 
been  paid  by  appellant  for  the  valuable  estate  conveyed  to  him  by 
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Birks  and  wifc^  the  amount  doubtless  would  have  been  stated  im 
the  deeds.  This  is  the  usual  course  in  such  transactions,  and  there 
are  a  number  of  good  reasons  for  it,  which  we  will  not  stop  to 
enumerate.  The  very  statement  in  these  deeds  with  respect  to  the 
consideration,  when  tested  by  common  experience  in  matters  of 
this  kind,  afFords  the  strongest  evidence  they  were  executed  with- 
out consideration,  and  this  is  in  perfect  accord  with  the  account 
given  by  Stephens  and  Birks  of  the  affair.  It  is  evident  from  their 
testimony  these  deeds  were  executed  through  mere  kindness  to 
McCormick,  to  enable  him  to  make  a  loan  on  property  in  which, 
neither  Mrs.  Birks  nor  her  husband  supposed  they  had  the  slightest 
interest  —  to  satisfy  a  mere  whim  of  ths  lender,  as  they  were  told. 
From  their  testimony,  and  all  the  circumstances  in  the  case,  we  are 
fully  satisfied  the  only  inducement  or  consideration  for  the  convey- 
ances was  a  desire  on  the  part  of  Birks  and  his  wife  to  do  Mc07r- 
mick  a  kindness,  and  to  now  permit  him  to  take  advantage  of  ii  u 
the  manner  he  proposes,  would  be  the  grossest  injustice. 
[Omitting  some  subordinate  considerations.] 

Decree  affirmed. 


Hakkibal  and  St.  Joseph  Bailroad  Compaky  v.  ORAi^Bi 

(108  DL  249.) 

OiMrporaiion  ~» foreign  —  gamiihmerU  of —  demand, 

A  foreign  corporation,  doing  basiness  in  Illinois  and  haying  property  there* 
may  be  garnished  there,  and  no  previous  demand  is  neoesaarj. 

GABNISHMENT.     The  opinion  states  the  case.     The  plaintift 
had  judgment  below. 

Marsh  <6  McFadon,  for  appellant. 

Emmons  A  Wells,  for  appellee. 

Walkeb,  J.  This  was  an  action  by  attachment,  brought  before 
a  justice  of  the  peace  of  Adams  county,  by  Chauncey  Ladd,  a  resi- 
dent of  this  State,  against  one  Orane,  a  resident  of  the  State  of 
Missouri.  No  property  of  Orane  being  found,  the  Hannibal  and 
St.  Joseph  Bailroad  Company  was  summoned  as  a  garnishee.    The 


582  ILLINOIS, 


Hannibal  and  St.  Joseph  Railroad  Companj  y.  Crane. 


company  filed  an  answer  on  the  return  day  of  the  writ  of  attach- 
ment. The  justice  of  the  peace  issued  a  scire  facts  against  the  com- 
pany, and  on  the  return  day  the  company  filed  a  second  answer, 
and  the  justice  of  the  peace  thereupon  rendered  a  judgment  against 
the  company,  in  favor  of  Crane,  for  the  use  of  Ladd,  for  $17.72. 
From  that  judgment  the  company  appealed  to  the  Circuit  Court, 
vhere  the  judgment  of  the  justice  of  the  peace  was  affirmed.  An 
appeal  was  prosecuted  to  the  Appellate  Court,  and  the  judgment 
being  affirmed,  the  case  is,  on  a  certificate  of  the  judges  of  that 
court,  under  the  statute  appealed  to -this  court. 

The  material  facts  of  the  case  are,  that  the  Hannibal  and  St. 
Joseph  Railroad  Company  is  a  company  organized  under  the  laws  of 
the  State  of  Missouri,  and  has  its  general  office  and  principal  place 
'  of  business  in  that  State,  as  required  by  law,  and  its  railway  tracks 
•  are  wholly  in  the  State  of  Missouri,     The  railway  company,  before 
^and  at  the  time  of  suing  out  the  attachment,  and  the  service  of  the 
garnishee  summons,  ran  its  trains  regularly  into  the  city  of  Quincy, 
in  Adams  county,  over  and  across  the  bridge  at  that  place.     The 
company  then,  and  previous  to  that  time,  kept  an  agent  in  the  city, 
and  received  freight  and  passengers  for  transportation  over  its  road, 
and  the  company  then  had  personal  property  in  the  city,  to- wit ; 
engines  and  cai*s.  The  company  by  its  answer,  admits  an  indebted- 
ness to  Crane,  but  denies  it  held  any  property  of  his  in  possession  or 
under  its  control. 

These  are  the  conceded  facts,  and  the  object  of  this  appeal  is,  to 
determine  whether  a  corporation  of  another  State,  doing  business 
and  having  property  in  this  State,  may  be  garnisheed  for  a  debt  it 
owes  to  a  resident  of  the  State  of  its  domicile,  in  the  courts  of  this 
State.     The  question  is  presented  for  the  first  time  in  this  court. 

It  is  familiar  law  that  when  a  corporation  is  created  it  becomes 
an  artificial  person,  and  may  perform  all  acts  and  claim  all  rights 
with  which  it  is  empowered  and  endowed  by  its  charter,  and  it  may 
within  the  scope  of  the  powers  thus  conferred  and  duties  imposed, 
like  a  natural  person,  acquire  rights  and  incur  liabilities  precisely  as 
a  natural  person.  If  so  empowered,  it  may  contract  debts,  pur- 
chase, sell  and  enjoy  property ;  and  it  is  not  denied  in  this  case  that 
this  company  was  empowered  to  contract  the  debt,  and  that  it  owed 
the  money  to  Crane.  It  then  for  the  purposes  of  this  suit  must  be 
regarded  as  a  person  capable  of  owning  property,  and  of  being  in- 
debted,  and  liable  to  be  sued  for  its  indebtedness.     If  this  be  true. 
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it  must  be  treated  the  same,  in  all  respects,  as  a  natural  person 
placed  in  the  same  situation.  This,  we  think,  will  not  be  contested, 
as  we  are  aware  of  no  law  giving  such  bodies  pre-eminence  or  special 
privileges  over  natural  persons.  Suppose  a  merchant  in  Missouri, 
transacting  his  principal  business  there,  had  located  a  branch  in 
Quincy,  in  this  State,  and  the  agent  of  that  branch  had  been 
gamisheed  for  a  debt  his  principal  owed  his  chief  clerk  or  book- 
keeper in  the  principal  place  of  business,  could  the  garnishee  process 
be  sustained  in  such  a  case  ?  If  so  then  it  must  lie  against  this  rail- 
road company. 

In  this  and  the  supposed  case,  the  artificial  and  the  natural  per- 
sons are  both  non-residents,  both  owe  an  employee  who  is  indebted 
to  a  non-resident  of  the  State  of  their  domicile,  are  both  doing  a 
branch  or  collateral  business  at  the  place  of  the  residence  of  the 
creditor  of  their  employees,  and  we  will  suppose  that  in  both  cases 
that  creditor  sues  out  an  attachment  against  their  several  employees, 
and  garnishee  summons  is  served  on  their  several  agents.  Can  any 
person,  without  extreme  refinement  and  impalpable  distinctions, 
say  that  the  one  proceeding  should  be  sustained  and  the  other 
defeated  ?  It  would  seem  on  principle  that  no  reasonable  or  justifi- 
able distinction  could  be  made.  Then  would  a  natural  person  be 
liable  to  this  process  under  these  circumstances  ?  We  feel  confident 
that  he  would,  on  a  fair  construction  of  our  attachment  law,  if  not 
on  precedents  giving  construction  to  substantially  the  same  kind  of 
statutes  in  other  States. 

It  can  not  be  contested  that  had  the  attachment  been  against  the 
railroad  company,  its  property  in  the  county  might  have  been  levied 
on  under  the  writ,  and  all  persons  owing  the  road,  or  having  prop- 
erty, effects  and  choses  in  action  belonging  to  the  road  in  their 
hands  or  possession,  might  have  been  gamisheed ;  and  there  can 
scarcely  be  a  doubt  that  the  road  might  have  been  sued,  and  the 
service  had  on  the  agent  at  Quincy,  so  as  to  have  given  the  court, 
jurisdiction.  Such  a  service  on  such  an  agent  of  a  domestic  corpora- 
tion, we  presume,  none  would  have  questioned  as  being  sufficient. 

In  the  case  of  Mineral  Paint  R.  R,  Co.  v.  Keepy  22  111.  9,  it  was 
held  the  act  providing  for  service  of  process  on  corporations  was 
not  confined  to  domestic  corporations  —  that  it  was  passed  to  em- 
brace corporations  having  property  in  this  State  and  their  officers 
and  places  of  business  in  another  State  —  and  this  has  been  the 
received  construction  ever  since. 
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In  Peoria  liis.  Co.  v,  Warncfy  28  111.  429,  it  was  held  this  was  a 
remedial  statute,  and  should  be  most  liberally  construed.  It  does 
not  require  a  liberal  construction  to  bring  foreign  corporations 
within  the  act.  The  provision  is,  that  "  in  all  cases  where  suit  has 
been  or  may  hereafter  be  brought  against  an  incorporated  company, 
process  shall  be  served.'^  Language  more  comprehensiye  could 
scarcely  have  been  employed.  It  says  any  corporation,  without  the 
slightest  reservation  or  limitation.  A  thing  may  be  embraced  in 
the  provisions  of  a  statute  by  being  specifically  named,  or  by  being 
embraced  in  a  class  that  is  named.  Here  the  class  named  is  all 
corporations,  and  when  the  statute  says  any  corporation,  appellant 
being  an  individual  corporation,  it  comes  within  the  provision  as 
fully  as  had  its  name  been  employed  specifically  in  the  statute.  It 
would  have  been  no  more  comprehensive  had  it  said  all  corporations 
of  every  kind,  whether  domestic  or  foreign,  doing  business  in  this 
State. 

In  Mineral  Point  R.  R,  Oo.  v.  KeBp^  supra^  and  in  Midland 
Pacific  Ry,  Co.  v.  McDermid,  91  111.  170,  it  was  expressly  said  that 
the  section  applied  to  and  embraced  foreign,  as  well  as  domestic 
corporate  bodies  doing  business  in  this  State.  In  the  latter  of  these 
cases  the  plea  was  that  the  railroad  was  a  Nebraska  company,  doing 
business  alone  in  that  State,  and  the  plea  averred  that  the  company 
had  no  property,  nor  did  they  transact  any  business  or  have  an 
agent,  in  Illinois.  It  was  on  this  last  averment  the  case  was  decided 
in  favor  of  the  railroad  company.  Nor  is  this  rule  lacking  the  sup- 
port of  precedent.  It  has  been  held  in  other  tribunals  that  a  foreign 
corporation,  by  establishing  an  agency  in  another  State,  thereby  so 
far  becomes  an  inhabitant  of  the  latter  State  as  to  become  subject 
to  the  process  of  its  courts  {Fithian  v.  Neio  York  &  Erie  R.  R. 
Co.,  31  Penn.  St.  lUy  McAllister  v.  Penn.  Ins.  Co.,  28  Mo.  214, 
and  Brauser  v.  N.  E.  F.  Ins.  Co.,  21  Wis.  506),  and  the  doctrine 
is  reasonable  and  just.  If  a  foreign  corporation  is  so  far  an  inhabit- 
ant in  a  State  into  which  it  comes,  as  to  transact  its  business,  it 
should  be  so  far  held  an  inhabitant  as  to  be  sued  and  served  with 
process  on  the  officer  who  transacts  its  business,  and  the  statute  has 
so  provided.  Section  26,  chap.  32,  Bev.  Stat.  1874,  entitled  "  Cor- 
porations,''  subjects  foreign  corporations  to  all  of  the  liabilities, 
restrictions  aud  duties  that  are  imposed  on  like  corporations  of  this 
State.  One  of  the  liabilities  of  corporations  organized  under  the 
laws  of  this  State  is,  to  be  sued  by  service  on  an  officer  or  agents 
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and  if  the  liability  of  foreign  bodies  is  in  all  respects  the  same,  then 
they  may  be  sued  and  served  with  process  in  the  same  manner.  No 
one  will  deny  that  our  corporations  may  be  garnisheed,  and  the 
process  served  on  an  ofiScer  or  an  agent  transacting  their  business  ; 
and  if  so,  it  must  follow  that  a  foreign  corporation  is  under  the  same 
liability.  The  language  of  the  provisiou  is  broad  enough  to  em- 
brace this  corporate  body  in  this  liability,  and  there  is  nothing  to 
exclude  it  from  this  or  any  other  liability.  The  legislatui*e  had  the 
power  to  impose  it,  and  the  courts  must  enforce  it,  and  there  ia 
neither  injustice  nor  hardship  in  complying  with  the  requirement. 
If  then  the  transaction  of  such  business  and  the  location  of  such 
an  office  in  this  State,  by  a  corporate  body  of  another  State^ 
authorizes  a  service  that  would  bind  such  a  body  on  a  judgment 
rendered  against  it,  why  will  not  such  a  service  bind  it  as  a  garnishee? 
No  distinction  has  been  taken  in  argument,  or  reason  assigned,  nor 
is  any  perceived.  The  fifth  section  of  the  practice  act  says  process, 
and  it  must  mean  all  process,  as  no  exceptions  are  specified  or  other- 
wise made.  It  would  therefore  seem  to  embrace  all  process.  This 
garnishee  summons  is  process,  and  is  therefore  within  the  terms  of 
the  statute,  nor  has  any  sufficient  reason  been  shown  far  taking  this 
class  of  cases  out  of  its  operation.  It  is  true  that  a  number  of  cases 
of  highly  respectable  courts  of  other  States  giving  construction  to 
their  statutes  are  referred  to  as  having  a  bearing  on  this  question. 
We  however  do  not  regard  them  as  of  controlling  authority  in  giv- 
ing construction  to  our  statutes.  The  policy  which  dictated  the 
adoption  of  their  and  our  statutes  may  have  been  essentially  different. 
Great  wrong  and  injustice  was  perpetrated  on  our  people  by  cor- 
porations, located  in  other  jurisdictions,  sending  agents  into  this 
State,  who  in  the  name  and  on  the  behalf  of  such  corporations 
transacted  business  with  our  people,  acquired  and  held  property 
belonging  to  the  corporate  body,  and  when  the  body  became  liable 
it  defied  the  creditor  and  denied  his  right  to  sue  in  this  State.  Not 
only  so,  but  many  of  our  domestic  corporations  had  the  directors, 
officers  and  places  of  business  in  New  York  or  other  eastern  cities^ 
and  insisted  that  all  creditors  must  suo  the  company  there,  and  not 
in  this  State.  It  was  to  correct  these  evils  and  prevent  such  wrongs 
that  the  act  of  1853  was  adopted,  and  to  efFectuate  and  not  to  thwart 
that  policy  this  court  has  held  the  act  must  have  given  to  it  a 
liberal  oonrtmction.  We  do  not  know  the  policy  that  prompted 
the  adoption  of  the  laws  of  other  States  on  this  aubjeot. 
Vol.  XL—  74 
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It  is  urged  that  the  statute  requires  insurance  companies  of  ocher  r 

jurisdictions  to  file  a  written  consent  the  service  on  its  agent  shall  be 
accepted  as  service  on  the  company,  before  it  will  be  permitted  to 
transact  business  in  the  State,  and  we  must  therefore  conclude  that 
this  is  legislative  construction  that  the  fifth  section  of  the  Practice 
Act  should  apply  alone  to  our  own  corporations.  It  is  more  reason- 
able to  suppose  that  as  the  general  assembly  were  engaged  in 
regulating  and  prescribing  the  terms  upon  which  foreign  insurance  « 

companies  should  be  permitted  to  transact  business  in  this  State,  the  ( 

consent  was  required  to  prevent  such  litigation  as  this.  It  was  no 
doubt  done  to  settle  and  put  at  rest  this  question  of  service.  And 
when  the  general  assembly,  if  it  ever  shall,  comes  to  place  all 
foreign  corporations  under  regulations,  it  would  be  in  the  promo- 
tion of  justice  to  our  own  citizens,  eminently  proper  to  impose  a 
similar  requirement  upon  each  of  such  bodies.  Thus  whilst  ex- 
tending to  them  the  rights,  privileges  and  immunities  enjoyed  by 
our  domestic  corporations,  they  shall  be  subjected  to  the  same 
burdens  and  liabilities.  This  is  eminently  just.  When  natural 
persons  come  into  the  State,  whether  from  other  States  of  the  Union 
or  as  aliens,  they  are  required  to  conform  and  submit  to  the  laws 
that  govern  our  own  citizens,  and  why  not  foreign  corporations,  who 
only  transact  their  business  at  sufferance,  while  natural  persons 
are  here  as  a  matter  of  right  ?  Corporate  bodies  should  be  content 
to  have  extended  to  them  the  same  rights  that  are  enjoyed  by  natural 
persons,  and  foreign  corporations  should  be  content  to  receive  the 
same  privileges  and  protection  as  are  extended  to  our  own  corporate 
bodies.     There  certainly  is  no  law  making  any  distinction. 

It  is  urged  that  the  garnishee  must  reside  in  the  territorial  juris- 
diction of  the  court  to  render  the  process  effective  to  reach  the 
fund,  and  attachment  according  to  the  custom  of  London  is  referred 
to  in  support  of  the  proposition.  We  are  not  bound  or  required  by 
our  statute  adopting  the  common  law  of  England,  to  enforce  local 
customs,  as  it  does  not  impose  local  customs  and  statutes  as  a  rule 
of  action  in  this  State.  On  the  contrary  they  are  excluded.  Thd 
proceeding  by  foreign  attachment  was  unknown  to  the  common 
law.  It,  by  local  custom,  existed  in  London,  Exeter,  and  may  have 
existed  in  some  other  places.  1  BoUe's  Ab.  552  ;  1  Com.  Dig.  580. 
It  was  a  local  custom,  and  wholly  governed  by  the  special  custom. 
As  our  legislature  in  nowise  refers  to  it  in  adopting  our  earliest 
attachment  law,  or  subsequent  amendments  or  revisions,  we  have 
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no  ground  to  suppose  that  body  had  those  customs  in  mind,  or 
could  have  intended  them  to  have  any  bearing  in  giving  these  acts 
construction.  The  decisions  of  other  courts  however  are  referred 
to  in  support  of  the  same  doctrine.  It  may  be  their  attachment 
laws  are  borrowed  from  and  based  on  these  customs,  and  if  so,  their 
construction  is  justified,  if  not  required.  At  any  rate,  those  courts 
manifestly  give  a  strict  construction  to  their  attachment  laws.  On 
the  contrary,  our  statute  is  most  liberal,  intending  to  remove  all 
technical  objections,  by  permitting  almost  every  kind  of  amendment 
at  almost  any  stage  of  the  proceeding,  and  expressly  providing  the 
writ  may  issue  and  be  served  on  Sunday,  when  facts  specified  in  the 
act  are  shown  to  exist.  In  view  of  these  liberal  provisions,  and  the 
spirit  of  the  whole  act,  we  should  defeat  the  undoubted  intention  of 
the  general  assembly  by  adopting  a  strict  construction.  Hence 
the  cases  referred  to  are  not  of  controlling  authority. 

It  is  urged  and  the  agreed  facts  show,  that  the  debt  was  owing  in 
Missouri,  by  a  Missouri  corporation,  to  an  inhabitant  of  that  State, 
payable  by  the  treasurer  of  the  company  to  the  creditor  in  that 
State,  and  therefore  the  company  should  not  be  required  to  pay  it 
elsewhere,  or  in  any  other  manner.  Such  debts  aro  not  local,  nor 
to  recover  them  must  the  action  be  local.  It  is  urged  that  the 
demand  being  thus  payable  in  Missouri,  and  by  the  treasurer  of  the 
corporation,  a  demand  was  required  before  an  action  could  be  main- 
tained at  another  place.  The  doctrine  that  a  plaintiff  suing  on  a 
promissory  note,  payable  at  a  specified  place,  need  not  aver  and 
prove  a  demand,  has  been  the  settled  law  in  this  State  for  more  than 
forty  years.  It  was  so  announced  in  Butterfield  v.  ^inzie^  1  Scam.  445 
(30  Am.  Dec.  657),  and  Armstrong  v.  Caldwell,  id.  546.  In  the  first  of 
these  cases  the  court  said  the  doctrine  was  so  well  settled  by  numerous 
authorities  that  it  was  unnecessary  to  refer  to  the  decisions,  or  to  ex- 
amine the  reasons  upon  which  they  were  based.  The  question  was 
again  before  the  court  in  the  case  of  Ilimt  v.  Divine,  37  111.  137.  In 
that  case  the  former  decisions  were  referred  to,  and  controlled  the 
decision,  and  decisions  of  a  number  of  courts  were  referred  to  in 
illustration  of  the  rule.  The  same  question  was  again  before  the 
court  in  the  case  of  WoodY.  Savings,  Loan  and  Trust  Co,,  41  111. 
2G7,  with  the  same  result.  At  that  time  a  large  number  of  authori- 
ties were  referred  to  as  supporting  the  doctrine.  We,  notwithstand- 
ing all  that  has  been  urged  against  it,  must  consider  the  doctrine  as 
settled,  and  must  hold  a  demand  was  unnecessary  to  a  recovery. 
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Nor  do  we  see  that  the  fact  it  was  agreed  that  it  was  to  be  paid  by 
the  treasurer  of  the  company  can  be  of  the  slightest  importance. 
It  is  believed  to  be  the  custom,  without  perhaps  a  single  exception, 
that  the  treasurer  of  all  corporate  bodies  holds  and  pays  out  their 
money.  That  is  the  purpose  of  the  creation  of  his  office  and  his 
appointment.  It  is  a  mere  matter  of  convenience^  to  avoid  the 
calling  together  the  directors  to  make  every  payment  by  the  body. 
Such  a  fact  can  have  no  legal  significance,  or  change  the  rule  of  law 
governing  ordinary  transactions,  or  the  legal  rights  of  any  one.  The 
corporation  is  an  artificial  person,  and  in  the  pursuit  of  its  legiti- 
mate business,  unless  it  has  express  exemptions,  must  conform  to 
the  same  rules  that  govern  natural  persons  in  like  transactions. 

Appellant  refers  to  the  Revised  Statutes  of  the  United  States, 
section  739,  as  having  some  bearing  on  this  question,  but  what,  is 
not  apparent.  That  section  seems,  as  quoted,  to  regulate  the  ser- 
vice of  process  in  some  of  the  District  Courts  of  the  United  States ; 
but  how  or  for  what  possible  reason  it  can  have  the  slightest  effect 
on  the  State  courts  is  not  perceived.  Even  if  it  were  possible  to 
concede  that  Congress  has  the  slightest  power  to  regulate  the 
practice  of  the  State  courts,  there  is  no  pretense  that  this  act,  in 
terms  or  otherwise,  assumes  to  attempt  any  such  thing.  As  well 
refer  to  the  practice  act  of  any  State  in  the  Union  as  controlling 
the  practice  of  our  courts.  If  that  section  can  have  the  slightest 
effect,  it  is  not  perceived. 

[Minor  point  omitted.] 

Perceiving  no  error  in  the  record,  the  judgment  of  the  Appellate 
Court  is  affirmed. 

Judgment  affirmed. 

Pabkeb  v.  Enslow. 

aO0  111.  2?8.) 

Goneideraition — ir^ary  by  praoUoal  joke. 

The  defendant  kept  a  box  of  smoking  tobacco  on  his  counter  for  the  grataltout 
use  of  the  public.  The  plaintiff  was  In  the  habit  of  filling  his  pipe  there- 
from,  as  was  knovm  to  the  defendant.  The  defendant,  by  way  of  joke,  put 
gunpowder  with  that  tobacco,  and  the  plaintiff,  filling  his  pipe  therefrom, 
was  injured  by  the  explosion.  The  plaintiff  made  a  claim  against  the  de* 
fendant  for  damages,  and  the  defendant  executed  to  him  the  note  in  suit 
therefor.    HM,  valid.    {See  note,  p,  591.) 
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ASSUMPSIT  on  a  promissory  note.   The  opinion  BtateB  the  facts. 
The  plaintiff  had  judgment  below. 

James  R.  Ward,  for  appellant. 

W,  M.  Jackson  and  Orendorff  dk  Ureighlon,  for  appellee. 

ScHOLFiELD,  J.  This  case  comes  before  us  for  review  by  appeal 
from  a  judgment  of  the  Appellate  Court  for  the  Third  District, 
affirming  a  judgment  of  the  Circuit  Court  of  Greene  county.  The 
action  was  assumpsit^  upon  a  promissory  note  for  $1,000,  executed 
by  appellant  to  appellee,  and  the  defense  interposed  was,  that  the 
note  was  executed  without  any  consideration. 

The  evidence  on  behalf  of  appellee  tended  to  establish  that  ap- 
pellee, for  a  number  of  years,  had  been  engaged  in  the  retail  gro- 
cery trade,  including  therein  the  sale  of  tobacco,  in  a  building 
owned  by  him  at  Kane,  in  Greene  county;  that  he  sold  out  and 
transferred  his  stock  and  business  and  rented  his  store-room  to  ap- 
pellant, who  thereupon  succeeded  him  in  such  trade;  that  for 
about  twelve  years  before  and  up  to  the  time  of  such  sale  and  trans- 
fer it  had  been  the  custom  to  keep  a  box  of  smoking  tobacco  on  the 
counter  for  the  use  of  the  public,  and  this  custom  was  known  to 
appellant,  and  continued  by  him  after  such  sale  and  transfer;  that 
it  was  the  habit  of  appellee  to  pass  into  appellant's  store-room  and 
fill  his  pipe  from  this  box,  when  convenient,  and  that  pursuant 
thereto,  at  the  time  of  the  occurrence  here  involved,  ho  passed  into 
the  store-room  and  filled  his  pipe  with  tobacco  from  the  box;  but 
without  his  knowledge,  powder  had  been  mixed  with  the  tobacco, 
and  so,  when  he  applied  a  match  to  light  his  pipe,  an  explosion 
was  caused,  which  seriously  and  permanently  injured  appellee's 
eyes.  When  subsequently  appellee  reproached  appellant  for  hav- 
ing put  the  powder  by  which  the  explosion  was  caused  in  the  tobac- 
co, appellant  admitted  that  he  had  done  so,  but  sought  to  mitigate 
his  conduct  by  saying  that  he  had  only  done  it  for  a  joke.  Appellee 
threatened,  and  was  intending,  to  sue  appellant  for  damages  in  con- 
sequence of  the  injury  thus  caused  to  his  eyes,  and  jis  a  compromise 
and  settlement  of  that  cause  of  action  this  promissory  note  was 
executed. 

It  is  not  important  that  there  may  have  been  other  evidence  in 
some  respects  contradictory  of  this,  for  since  we  are  not  allowed  to 
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investigate  controverted  questions  of  fact  in  this  class  of  cases,  ire 
mast  assume  that  the  evidence  established  all  that  there  was  evi- 
dence  tending  to  establish. 

The  second  instruction  given  at  the  instance  of  appellee  is  as 
follows:  "The  court  also  instructs  the  jury,  for  the  plaintiff,  that 
if  they  believe,  from  the  evidence,  that  the  plaintiff,  in  the  month 
of  November,  1878,  in  good  faith  supposed  he  had  a  cause  of  action 
against  the  defendant,  on  account  of  personal  injuries  which  he  be- 
lieved resulted  from  the  conduct  of  the  defendant,  and  thereupon 
threatened  to  sue  the  defendant  on  account  thereof,  and  thereupon 
the  difference  between  them  was  compromised,  and  the  defendant 
executed  the  note  sued  on,  in  consideration  that  the  plaintiff  would 
not  sue  him  for  such  injuries,  and  the  plaintiff  accepted  the  note  in 
settlement  of  such  claim,  such  compromise  and  settlement  is  a  good 
and  lawful  consideration  for  such  note.  *' 

Three  objections  are  urged  against  this  instruction,  and  they 
will  be  noticed  in  the  order  of  their  presentation  by  counsel  for 
appellant. 

[These  being  merely  as  to  the  construction  of  the  instruction,  are 
omitted.] 

If  the  facts  were  as  we  have  before  said,  we  must  assume  the  Ap- 
pellate Court  found  them  to  be,  there  can  be  no  doubt  appellant 
was  liable  to  some  amount  to  appellee.  The  putting  of  powder  in 
smoking  tobacco,  whether  a  mere  thoughtless  act  for  purposes  of 
amusement,  or  a  malicious  act  with  an  intention  of  doii^g  harm, 
was  necessarily  extremely  dangerous  in  its  tendency,  and  can  not  be 
excused.  Even  if  appellee  had  been  taking  the  tobacco  as  a  tres* 
passer,  this  was  not  justifiable  as  a  measure  of  prevention.  Whart. 
on  Neg.,  §  346;  Wood  on  Nuis.,  §  135.  There  was  therefore  such 
a  claim  on  behalf  of  appellee  as  to  lay  a  reasonable  ground  for  the 
appellant  making  the  promise.  Mulholland  v.  Barlleii,  74  111.  62; 
McKinhy  v.  WatkinSy  13  111.  143.  And  the  only  question  to  be  set* 
tied  was,  whether  the  appellee  honestly  supposed  or  believed  (using 
those  words  as  convertible)  that  he  had  a  cause  of  action,  and 
whether  the  promissory  note  was  in  good  faith  given  and  accepted  as 
a  compromise  of  that  cause  of  action.  McKinley  v.  Waikins,  supra; 
Sigsworth  v.  Coulter,  18  HI.  204;  Honeyman  v.  Jarvis,  79  id.  322. 

We  do  not  think  the  instruction  could  have  misled  the  jury,  and 
the  giving  of  it  was  not  therefore  error. 
>   [Minor  matter  omitted.] 

Judgment  affirmed. 
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Non  BT  TBB  KBPOBTBB.— See  DainotirfidA  r.  Thompvm^  88  Gratt.  186;  8.  a  86  Am.  Rep. 
W;  State  ▼.  Har€tU^  47  Iowa,  647:  8.  o.,  80  Am.  Bep.  496;  B6b€fim>n  ▼.  State,  2  Lea,  230; 
a.  O.,  81  Am.  Rep.  602. 

In  F1mton*eca8e,  1  Lewin  0.  C.  170,  where  the  piiaonera,  in  sport,  threw  heavy  stonea 
Into  a  mine,  breaking  a  scaffold,  which  fell  against  and  upset  a  corf,  in  which  a  miner  waa 
descending  into  the  mine,  whereby  he  was  killed,  they  were  held  guilt>  of  manslaogrhter. 
TxHDAL,  C.  J.*  said:  "In  the  present  instance  the  act  was  one  of  mere  wantonness  and 
■port,  but  still  the  act  was  wrongful,  it  was  a  trespass.  The  only  question  therefore  is, 
whether  the  death  of  the  party  is  to  be  fairly  and  reasonably  considered  as  a  consequence- 
of  such  wrongful  act ;  if  it  followed  from  such  wrongful  act,  as  an  effect  from  a  cause, 
the  offense  is  manslaughter;  if  it  is  altogether  unconnected  with  it,  it  is  accidental  death.** 
The  prisoners  were  sentenced  to  three  months*  imprisonment.  In  Etex  ▼.  PoirelZ,  7  C*  ft 
P.  641,  a  lad,  as  a  froUc«  without  any  intent  to  harm  any  one,  took  the  trap-stick  out  of  the 
front  part  of  a  cart,  in  consequence  of  which  it  was  upset,  and  the  carman  who  was  in  it, 
loading  it,  was  pitched  backward  on  the  stones  and  killed.  Held,  manslaughter.  The 
prisoner  was  fined  one  shilling  and  discharged.  In  Exoingtord  case,  2  Lewin  C.  C.  217,  the 
inlsoners  covered  and  surrounded  a  drunken  man  with  straw,  and  threw  a  shovel  of  hot 
dnders  upon  his  belly,  whereby  he  was  burned  to  death.  Patbbson,  J.,  charged  that  ^  if 
they  believed  the  prisoners  really  intended  to  do  any  serious  injury  to  the  deceased, 
though  not  to  kill  htm,  it  was  murder ;  but  if  they  believed  their  intention  to  have  been 
only  to  frighten  him  in  sport,  it  was  manslaughter."  Verdict,  manslaughter.  In  Stait  v. 
Bnand,  %  Dev.  58,  the  defendant  carelessly  discharged  a  gun,  intending  only  to  frighten  a 
supposed  trespasser,  really  the  servant  of  the  prisoner,  but  killing  him.  Held,  man- 
slaughter. This  case,  although  olted  by  Wharton  nnder  ^*  practical  Jokes,**  does  not  answer 
that  description;  as  also  the  cases  cited  in  1  Bast*s  P.  C.  236,  where  the  prisoner  ducked  a. 
thief,  who  had  picked  his  pocket,  and  accidentally  drowned  him.  In  Ba^  ▼.  Martin^  8  C. 
ft  P.  211,  the  prisoner  ordered  a  quartern  of  gin  to  drink,  and  asked  a  chOd  present  if  he 
would  have  a  drop,  at  the  same  time  putting  the  glass  to  the  child*s  mouth,  whereupon  the 
child  snatched  the  glass  and  drank  the  whole  contents,  which  caused  his  death.  Vxuohan, 
B.,  said,  as  this  was  the  act  of  the  child,  there  must  be  an  acquittal,  **but  if  It  had  ap- 
peared that  the  prisoner  had  willing^  given  a  child  of  this  tender  age  a  quartern  of  gin« 
out  of  a  sort  of  brutal  fun,  and  had  thereby  caused  its  death,  I  should  most  decidedly  have 
held  that  to  be  manslaughter.**  Giving  one  physic  in  sport.  If  fatal.  Is  manslaughter.  1 
Ssat*B  P.  0.  264.  8o,  If  one  in  Bhooting  at  anoih<4r*s  fowls,  in  mere  wanton  sport,  kills  a> 
human  being.   Id.  2B6. 

In  Ber  ▼.  Ctmrah]h  2  Crawf .  ft  Dlx,  86,  the  prisoner  and  Jkhe  deceased  had  been  piling 
turf  together,  and  the  former,  in  sport,  threw  a  piece  of  turf  at  the  latter,  hitting  and  kill- 
ing him*  Jlcld,  no  crime.  In  Rex  r.  TToters,  6  C.  ft  P.  828,  there  waa  testimony  that  the 
prisoner.  In  the  course  of  rough  and  drunken  Joking,  pushed  a  boat  with  his  foot,  whereby 
the  deceased  fell  overboard  and  was  drowned.  There  was  also  testimony  that  the  push 
waa  given  l^  another  person.  Pabx,  J.,  said,  **  if  the  case  had  rested  on  the  evidence  of 
the  first  witness  It  would  not  have  amounted  to  manslaun^ter,**  and  there  must  be  an  ae> 
^ittaL  In  Ann  t.  Stats,  11  Humph.  150,  an  indictment  of  a  nurse  for  murder  of  ao 
Infant  hf  adminlBtifiring  landannm,  a  charge  that  If  the  drug  waa  admlnlBtered  to  produoa 
mneoesaary  sleep,  and  ccntnuy  to  ezpeotation  tt  produced  death,  this  would  be  murder^ 
ilielderroneoua 
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SuBband  and  wife  exeeaied  and  acknowledged  a  deed  of  the  wile's  lands,  and 
it  was  left  by  tUe  wife  in  the  hasbaod's  hands,  with  authority  to  determine 
when,  if  ever,  it  should  be  delivered.  The  wife  afterward  built  a  house  on 
the  lands,  in  which  she  and  her  husband  lived,  and  she  subeequently  died, 
and  still  subsequently  the  husband  delivered  the  deed.    Held,  inefleetnsL* 

fTlHE  opinion  states  the  case. 

William  H.  Benneson,  for  plaintiff  in  error. 
Marsh  £  McFadon,  for  defendant  in  error. 

CiiAiG,  C.  J.  While  the  record  in  this  ease  is  somewhat  Tol* 
uminous,  yet  the  principal,  and  indeed  the  only,  question  of  any 
importance  is,  whether  a  certain  deed,  made  May  16,  1866,  by 
Charles  A-  Savage,  and  Elvey  W.  Savage,  his  wife,  purporting  to 
convoy  the  premises  in  question  to  Anna  Wells,  was  delivered. 

It  appears  that  Charles  A.  Savage  married  Elvey  Wells  in  1843. 
Levi  Wells,  the  father  of  Mrs.  Savage,  died  in  1859,  intestate,  leav- 
ing Anna  AVcUs,  his  widow,  and  three  daughters,  Caroline  Benne- 
son, Ann  E.  Keeler,  and  Elvey  Savage,  as  his  only  heirs.  At  the 
time  of  his  death  Levi  Wells  owned  in  fee  160  acres  of  land  adjoin- 
ing the  corporate  limits  of  the  city  of  Quincy.  In  December,  1869, 
the  three  daughters  of  the  deceased,  by  quitclaim  deed,  partitioned 
the  quarter-section  of  land  among  themselves.  The  premises  de- 
scribed in  the  deed  of  May  16,  1866,  is  that  portion  of  the  quarter 
which  fell  to  Elvey  Savage  in  the  division,  Charles  A.  Savage 
failed  in  1857,  and  has  remained  insolvent  since  that  time.  In 
18G1  he  conveyed,  by  quitclaim  deed,  his  wife  not  joining  in  the 
deed,  the  premises  to  Anna  Wells.  On  the  16th  day  of  May,  1866, 
Savage  and  his  wife  executed  and  acknowled  a  deed  purporting  to 

*  See  Byen  v.  Spencer^  ante,  t\S ;  OtU  v.  Spencer,  pott  In  Parker  v.  Parker^  M  Iowa, 
HI,  It  was  held  that  a  deed  delivered  to  the  grantee*8  husband  with  intent  to  rmt  title, 
was  a  valid  deUverj,  althoagh  the  grantee  did  not  know  of  it,  and  it  was  nevei  delivered  to 
her,  hat  came  Into  her  poeaeaBion  some  months  afterward. 


MAliCH  TERM,  1882.  593 

Benueoon  v.  Aiken. 

convey  the  premises  to  Anna  Wells.  Elvey  Savage  never  had  any 
children^  and  on  the  19th  day  of  July,  1873,  she  died  intestate.  If 
the  deed  of  May  16,  1866,  was  delivered,  of  coarse  she  at  the  time 
of  her  death  had  no  interest  in  the  premises.  If  it  was  not  deliv- 
ered, then  she  died  seised  of  the  premises,  and  her  husband  inherit- 
ed one-half  of  the  same,  which  was  liable  to  be  reached  by  the  bill 
filed  by  complainant.  It  is  not  claimed  that  there  was  any  actual 
delivery  of  the  deed  to  Anna  Wells  before  the  death  of  Elvey  Sav- 
age. Indeed  the  proof  shows  that  she  had  no  knowledge  of  the 
existence  of  the  deed  until  after  her  daughter's  death. 

After  the  deed  was  signed  and  acknowledged  by  Savage  and  his 
wife.  Savage  took  the  instrument  and  placed  it  in  a  safe  in  his  office 
in  Quincy,  where  it  lemuned  until  after  the  death  of  his  wife. 
Mr.  Savage,  in  his  eyidence,  testified  that  the  delirery  of  the  in- 
strument, and  the  time  when  the  delivery  should  be  made,  were 
left  entirely  with  hinu  On  his  re-direct  examination  he  testified 
as  follows: 

Int.  1.  ''In  your  cross-examination  something  has  been  said  of 
conversations  in  connection  with  that  deed  of  1866.  If  Mrs.  Elvey 
Savage  attached  any  conditions  or  gave  you  any  directions  as  to 
when  that  deed  should  be  delivered  or  become  her  deed,  except  so 
far  as  it  was  left  optional  with  you  to  determine,  please  state  what 
directions  or  conditions  she  did  attach  or  make  about  the  delivery 
of  the  deed.'* 

A.     "  She  never  left  any  directions.** 

Int.  2.  *'  Then  I  understand,  at  all  times  prior  to  her  death, 
and  after  she  signed  that  deed,  you  had,  with  her  consent,  the  full 
power  to  determine  when,  if  ever,  that  deed  should  be  delivered?" 

A.     "I  did.'* 

These  are  the  leading  circumstances  under  which  the  deed  was 
signed  by  Savage  and  his  wife,  and  placed  in  the  possession  of  Sav- 
age, and  it  is  contended  that  as  Savage  had  no  interest  in  the  land, 
it  being  the  sole  property  of  the  wife,  he  is  to  be  regarded  in  the 
transaction  as  a  stranger,  and  where  a  grantor  places  a  deed  in  the 
hands  of  a  stranger,  with  directions  to  deliver  the  same  at  his  pleas- 
ure to  the  grantee  (the  deed  being  beneficial  to  the  grantee  on  its 
face),  it  is  a  good  delivery.  A  delivery  is  essential  to  the  validity 
of  every  deed^  but  a  deed  may  be  delivered,  although  not  actuully 
passed  over  from  the  hands  of  the  grantor  to  the  hands  of  the 
grantee.  Such  being  the  case,  it  is  often  a  question  of  much  iiffl- 
culty  to  determine  whether  a  deed  has  been  delivered  or  not.  In 
Vol.  XL— 76 
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Bryan  v.  Wash,  2  Oilm.  557,  it  was  held  that  no  particular  form 
is  necessary  to  constitute  a  delivery.  It  may  be  by  acts  without 
words,  or  by  words  without  acts,  or  by  both.  Any  thing  which 
clearly  manifests  the  intention  of  the  grantor  and  the  person  to 
whom  it  is  delirered,  that  the  deed  shall  presently  become  opera- 
tive and  effectual,  that  the  grantor  loses  all  control  over  it,  and 
caat  by  it  the  grantee  is  to  become  possessed  of  the  estate,  consti- 
tutes a  sufficient  delivery-. 

There  is  no  evidence  in  this  record  that  it  was  intended  by  the 
grantors  in  the  deed  that  it  should  become  operative,  and  vest  the 
title  in  the  premises  in  the  grantee  named  in  the  deed.  Mrs.  Sav- 
age, the  owner  of  the  fee,  according  to  the  evidence,  left  it  to  the 
discretion  of  her  husband  to  determine  when,  if  ever,  the  deed 
should  be  delivered,  and  as  he  failed  to  exercise  that  discretion 
until  1873,  after  the  death  of  his  wife,  his  act  was  then  a  nullity. 
The  conduct  and  acts  of  Mrs.  Savage  and  her  husband  after  the 
deed  was  made,  which  are  proper  to  be  considered,  seem  to  estab- 
lish beyond  a  doubt  that  there  was  no  intention  on  their  part  to 
part  with  the  title  to  the  premises.  In  1866  and  1867  a  large  house 
was  erected  on  the  premises  by  Mrs.  Savage.  She  and  her  husband 
moved  into  this  house  and  occupied  it,  exercising  all  the  acts  of 
ownership  over  the  property  after  the  deed  was  made  as  before, 
and  this  continued  imtil  the  death  of  Mrs.  Savage.  These  acts  are 
inconsistent  with  the  theory  that  Mrs.  Savage  intended  that  the 
deed  of  May,  1866,  should  be  regarded  as  a  conveyance  of  the  prop- 
erty from  the  time  she  signed  and  acknowledged  the  instrument 
and  placed  it  in  her  husband's  hands.  It  is  perhaps  true  that  the 
presumption  is,  in  the  absence  of  proof,  that  a  deed  is  delivered  at 
its  date;  but  that  presumption  can  have  no  bearing  here,  as  the 
evidence  shows  that  the  deed  was  not  delivered  until  after  the  death 
of  Mrs.  Savage,  when  a  delivery  could  bind  no  one.  Had  this  deed 
been  delivered  to  Mr.  Savage  to  hold  for  the  benefit  of  the  grantee, 
and  to  be  passed  over  to  her  at  some  definite  time,  the  title  to  the 
land  would  ^o  doubt  have  passed;  but  such  was  not  the  case.  The 
deed  was  placed  in  the  hands  of  Savage,  with  power  in  him  to  de- 
termine when,  if  ever,  it  should  be  delivered.  This  power  he  never 
exercised  until  it  was  revoked  by  the  death  of  his  wife,  and  no  title 
passed  by  the  instrument. 

There  is  another  view  that  may  be  taken  of  the  transaction. 
Mrs.  Savage  could  not  convey  the  land  unless  her  husband  joined 
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in  the  execution  and  delivery  of  a  deed  of  oonveyance.  Ho  and  his 
wife  were  joint  grantors.  The  poBeession  of  the  deed  after  it  was 
made  oat  was  a  joint  possession.  Under  such  circomstances  no 
title  could  pass,  for  the  reason  that  the  grantors  retained  the  cus- 
tody and  possession  of  the  instrument.  If  a  man  signs  and  ac- 
knowledges a  deed,  but  makes  no  delivery,  merely  retains  it  in  his< 
possession  until  his  death,  when  it  is  found  among  his  papers,  no* 
one  would  pretend  that  such  an  instrument  would  pass  title,  and 
yet  there  is  no  substantial  difference  between  such  a  transaction 
and  the  one  under  consideration. 

It  is  also  claimed  that  the  title  which  Savuge  inherited  upon  the 
death  of  his  wife  inured  to  Anna  Wells,  under  a  deed  he  had  made 
to  her  m  1861.  The  deed  he  made  in  1861  was  a  mere  quitclaim 
deed,  containing  no  covenants  whatever,  and  under  the  ruling  of 
this  court  in  Holbrook  v.  Debo,  99  IlL  873,  a  subsequently  acquired 
title  would  not  pass  to  the  grantee. 

Some  minor  objections  have  been  made  to  the  rulings  of  the 
court,  but  we  see  no  merit  in  them. 

The  decree  of  the  Oirouit  Court  is  correct^  and  it  will  be  affirmed. 


DnsisrisrAN  y.  DoueLAS. 
oosini.sa) 

A  num  had  sexual  ocmnectkm  with  another^a  wife  under  promise  of  manlage.  She 
became  pregnant,  and  threatened  him  with  prosecation.  He  then  promised 
to  make  a  will  giving  all  his  property  to  her  and  the  eliild.  BM,  not  en. 
foroeable. 


B 


ILL  for  specific  performance.     The  opinion  states  the 
The  defendant  had  judgment  below. 


iVl  Jf.  Broadwett^  for  appellants. 

Stewart,  Bdwards  it  Brami,  and  Orasi  4  CbnMAif,  for  appellees. 

OsAie,  0.  J.    This  was  a  bill  in  equity,  brought  by  Cassandra 
Drennan  and  Adaline  Beed  in  the  Oircuit  Oourt  of   Sangamon 
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county^  against  the  administrator  and  heirs  at  law  of  the  estate  of 
Joliu  A.  Becd,  deceased^  and  to  enforce  the  specific  performance 
of  an  alleged  contract  to  make  a  wilL  It  is  alleged  in  the  bill  that 
in  the  year  1865>  Beed,  under  promise  of  marriage,  seduced  Cas- 
sandra Drcnnan,  whereby  she  became  pregnant,  and  in  March,  1866, 
she  was  delivered  of  a  child,  Adaline  Beed ;  that  Beed  was  an  un* 
married  man ;  that  about  four  months  after  the  birth  of  the  child 
Beed  visited  complainants  and  admitted  that  he  was  the  father  of 
Adaline ;  that  Cassandra  Drennan  made  known  to  Beed  her  pur* 
pose  to  prosecute  him,  and  take  all  such  legal  remedies  as  were 
.authorized  by  the  laws  of  the  State  for  the  wrong  committed ;  that 
Heed,  to  induce  her  to  desist  and  forbear  legal  proceedings,  pro- 
posed to  make  a  will  by  which  he  would  give  complainants  all  his 
property,  and  it  was  then  and  there  agreed  between  Cassandra  and 
Beed  that  she  would  forbear  legal  remedies,  and  in  consideration 
thereof  Beed  agreed  to  make  a  will,  and  thereby  give  complainant* 
all  property  of  which  he  might  be  the  owner  at  his  death ;  that  re* 
lying  upon  said  agreement  no  proceedings  were  instituted  against 
Beed.  It  is  alleged  that  Beed  died  without  performing  said  agree- 
ment, on  the  4th  day  of  September,  1876,  leaving  an  estate  con- 
sisting of  personal  property  of  the  value  of  $5,000,  which  is  in  the 
hands  of  James  Douglas,  administrator  of  the  estate  of  Beed,  duly 
appointed  by  the  County  Court  of  Sangamon  county. 

Under  the  facts  of  this  case  we  do  not  deem  it  necessary  to 
enter  upon  a  consideration  of  the  authorities,  and  determine  the 
question  whether  a  court  of  equity  would  or  would  not,  under  all 
circumstances,  refuse  relief  where  a  bill  is  filed  to  enforce  the  spe- 
cific performance  of  a  contract  to  make  a  will.  This  case  must  be 
determined  by  the  facts  as  established  by  the  evidence,  and  the 
first  inquiry  is  whether  the  alleged  contract  was  made  upon  such  a 
consideration  as  will  give  complainant  a  standing  in  a  court  of 
equity. 

It  is  said  that  Beed  was  liable  to  be  prosecuted  for  a  breach  of 
marriage  contract,  seduction  and  bastardy,  by  Cassandra  Drennan, 
and  the  agreement  on  her  part  to  forbear  prosecution  formed  a  suf- 
ficient consideration  for  the  agreement  to  make  the  wilL  An  ex- 
amination of  the  evidenco  will  show  that  complainant  could 
maintain  no  action  against  Beed  for  seduction,  for  the  obvious 
reason  that  when  she  was  seduced  and  the  child  begotten,  if  seduced 
•t  all,  she  was  a  married  woman,  the  wife  of  one  Lawley,  and  if  a 
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right  of  action  existed  in  behalf  of  any  person,  it  was  the  husband. 
As  to  the  marriage  contract,  as  she  was  then  a  married  woman,  she 
could  not  enter  into  a  marriage  contract,  and  any  marriage  con* 
tract  by  her  then  made  wonld  be  roid.  So  far  as  the  bastardy  was 
concerned,  it  is  very  doubtful  whether,  under  the  facts  as  they  ex- 
isted, an  action  could  be  maintained.  Cassandra  was  not  diyorccd 
from  her  husband  until  July  11,  1865,  while  the  child  was  born 
March  7,  1866,  —  less  than  eight  months  from  the  time  when  the 
divorce  was  granted.  From  these  facts  it  is  apparent  that  at  the 
time  complainant  became  pregnant,  —  allowing  the  usual  period  for 
gestation,  — she  was  a  married  woman,  and  the  presumption  is  that 
her  husband  was  the  father  of  the  child.  It  is  true  that  she  com- 
menced an  action  for  divorce  in  January,  1865,  but  it  is  not  proven 
that  her  husband  did  not  cohabit  with  her  in  June,  when  she  be- 
came pregnant. 

The  substance  of  the  transaction  when  properly  analyzed  is  this  : 
Reed  had  connection  with  a  married  woman  under  promise  of  mar- 
riage. She  became  pregnant,  whether  by  him  or  her  husband  is 
uncertain^  She  subsequently  threatened  prosecution,  and  he  prom- 
ised to  make  a  will  under  which  his  property  at  his  death  should 
go  to  her  and  her  child.  Can  a  court  of  equity  sanction  and  en- 
force a  contract  founded  on  such  a  consideration  ?  We  think  not. 
At  the  time  the  alleged  agreement  was  made  Reed  was  under  no 
legal  obligation  whatever  to  complainant.  It  may  be  true  that  he 
had  committed  adultery  with  her,  but  if  he  had,  that  fact  can  not 
be  regarded  as  a  sufficient  consideration  to  support  a  promise  to 
make  a  will.  It  is  a  familiar  rule  of  equity  that  a  party  seeking 
the  aid  of  a  court  of  conscience  must  come  into  court  with  clean 
hands.  Here  complainant  violated  her  marriage  obligation.  When 
she  became  pregnant  by  Reed  she  violated  the  laws  of  the  State, 
and  was  guilty  of  adultery,  and  then  in  turn  undertakes  to  make 
these  violations  of  duty  and  law  the  foundation  for  a  consideration 
to  support  a  promise,  which  she  calls  upon  a  court  of  equity  to  en- 
force. A  court  would  stultify  itself  should  it  grant  relief  under 
such  circumstances.  A  will,  to  be  valid  and  effectual  to  pass  prop- 
erty under  our  statute,  is  required  to  be  reduced  to  writing,  signed 
by  the  testator,  and  attested  in  the  presence  of  two  credible  wit- 
nesses. If  the  relief  prayed  for  in  this  case  should  be  granted,  and 
the  alleged  agreement  to  make  a  will  enforced,  the  salutary  pro- 
vision of  the  statute  would  in  effect  be  set  aside,  and  estates  of  de- 
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ceased  persons  would  in  many  cases  bo  at  the  mercy  of  some 
reckless  pretender,  who  would  oyer  be  ready  to  work  up  some  plausi* 
ble  state  of  facts  to  prevent  property  from  descending  in  the  mode 
pointed  out  by  the  statute. 
The  judgment  of  the  Appellate  Oourt  will  be  afiSrmed* 

Judgment  affirmed. 


OiTT  OF  Chicago  y.  TTniok  BiriLDuro  Assooiatiox. 

a<»  01.879.) 

SSghwaif  -^  riff  hi  ^lai  owner  to  reairain  ehsinff  of  itrest — eofutUuHonal  eon* 

otrueHon, 

An  owner  of  land  on  a  dty  street  Boaght  to  restrain  the  dty  from  vacating 
part  of  the  street  several  blocks  distant  from  his  property.  It  did  not  ap- 
pear that  he  would  suffer  special  and  peculiar  Injury,  or  that  his  property 
would  be  physically  injured  ;  but  it  did  appear  that  he  had  paid  an  assess- 
ment for  benefit  by  the  opening  of  the  street,  and  that  by  the  closing  he 
would  lose  some  tenants.  Held,  not  maintainable,  although  the  Constitution 
provides  that  property  shall  not  be  damaged  for  public  use  without  due  com- 
pensation. 

BILL  to  restrain  the  closing  of  part  of  street     The  facts  appear 
in  the  opinion  and  head-note.     The  plaintiff  had  judgment 
below. 

Francis  Adams,  O.  Beckwiih,  A.  MoGoy,  W.  O.  Ooudtf,  for  ap- 
pellants. 

F»  £r.  Kales  and  Jf.  W.  Fuller^  for  appellee. 

ScHOLFiELD,  J.  We  are  of  opinion  that  appellee  has  shown 
no  such  special  or  peculiar  injury  to  its  property  as  entitles  it  to 
an  injunction,  eyen  if  it  be  conceded  that  the  proposed  vacation 
and  closing  up  a  part  of  La  Salle  street  is  illegal.  Appellee's  build- 
ing and  lot  are  some  three  and  a  half  blocks  distant  from  the  part 
of  La  Salle  street  proposed  to  be  vacated  and  closed  up.  It  is  not, 
nor  could  it  reasonably  be  claimed  that  the  closing  up  of  this 
portion  of  the  street  in  any  degree  interferes  with  access  to  ap« 
pellee's  lot  or  with  its  use  and  enjoyment.     The  streets  adjacent  ta 
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it  all  remain  in  the  same  condition  as  to  width,  character  of  im*- 
provementSy  etc.,  that  they  were  in  before,  and  it  is  not  pointed 
out  how  appellee  will  be  otherwise  specially  or  peculiarly  injured  by 
the  proposed  closing  up  of  the  portion  of  the  street  in  question. 
The  removal  of  the  place  of  business  of  the  board  of  trade  will 
doubtless  diminish  the  number  of  those  desiring  to  become  tenants 
of  appellee ;  but  it  is  not  insisted  that  appellee  has  any  legal  right 
to  control  the  movements  or  location  of  that  corporation.  Its  dis- 
solution or  removal  for  a  like  or  greater  distance  to  any  other 
locality,  would  in  all  probability  have  the  same  effect  in  diminishing 
the  number  of  those  desiring  to  become  appellee's  tenants. 

It  has  never  been  claimed  that  adjacent  property  holders  have  a 
right  to  insist  that  corporations  or  individuals  shall  continue  to  do 
a  particular  business  at  a  given  locality,  in  order  that  such  adjacent 
property  holders  may  continue  to  enjoy  the  incidental  benefits  re- 
sulting from  such  business,  and  to  so  hold  would  be  an  end  to  all 
improvement. 

All  persons  having  to  pass  from  appellee's  property  to  Van  Buren 
street,  or  to  the  depot  of  the  Chicago,  Rock  Island  and  Pacific,  and 
Lake  Shore  and  Michigan  Southern  railroads,  will,  if  the  pro- 
posed vacation  be  affected,  have  to  go  a  little  farther  than  they 
otherwise  would,  and  this  will  be,  so  far  as  concerns  appellee,  the 
only  proximate  effect  of  an  illegal  permanent  obstruction  placed  in 
the  part  of  La  Salle  street  proposed  to  be  vacated.  Precisely  the 
same  injury  will  result  to  every  one  wherever  located  having  to  pass 
that  route.  They  may  to  accomplish  their  journey  have  to  make 
an  additional  turn  and  travel  a  little  farther.  Is  this  such  an  in- 
jury as  authorizes  a  private  party  (one  who  has  no  authority  by 
statute  or  otherwise  to  represent  the  public)  to  have  the  aid  of  a 
court  of  equity  ? 

In  McDonald  v.  English,  85  111.  236,  we  said  :  "We  regard  the 
rule  as  well  settled,  that  for  any  obstruction  to  streets  not  resulting 
in  injury  to  the  individual,  the  public  only  can  complain.  Where 
however  the  obstruction  is  such  that  a  public  prosecution  is  author- 
ized, and  at  the  same  time  an  individual  has  been  specially  injured 
thereby,  as  well  as  where  the  act  has  been  private  and  an  offense 
against  the  individual  solely,  he  may  maintain  an  action  and  re- 
cover for  his  special  injury  ;  but  in  such  case  the  special  injury  is 
the  gi  t  of  the  action,  and  unless  it  is  alleged  and  proved  there  can. 
be  no  recovery." 
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In  the  American  Law  Register  for  October,  1880,  one  of  the 
learned  editors  of  that  periodical,  Mr.  Edmund  H.  Bennett,  in  a 
note  to  Fritz  v.  HohsoUy  after  a  very  elaborate  review  of  the  prin- 
cipal cases  bearing  upon  the  question  now  before  us,  comes,  as  we 
think,  very  correctly  to  the  conclusion :  "  First,  for  any  act  ob- 
structing a  public  and  common  right,  no  private  action  will  lie  for 
damages  of  the  same  kind  as  those  sustained  by  the  general  public, 
although  in  a  much  greater  degree  than  any  other  person  ;  second, 
an  action  will  lie  for  peculiar  damages  of  a  different  kind,  though 
even  in  the  smallest  degree ;  third,  the  damages,  if  really  peculiar, 
need  not  always  be  direct  and  immediate,  like  the  loss  of  a  horse, 
but  may  be  as  remote  and  consequential  as  in  other  cases  of  tort ; 
fourth,  the  fact  that  many  others  sustain  an  injury  of  exactly  like 
kind  is  not  a  bar  to  individual  actions  of  many  cases  of  a  public 
nuisance." 

The  present  case,  it  will  be  apparent  from  what  we  have  already 
said,  falls  within  the  first  of  these  conclusions.  The  damages  sus- 
tained are  of  the  same  kind  as  those  sustained  by  the  general  public, 
differing,  if  at  all,  only  in  degree,  and  this  will  be  found  to  be  amply 
sustained  by  the  following  cases  cited  by  counsel  for  appellants. 
Smith  V.  Boston,  7  Cush.  254 ;  Castle  v.  Berkshire,  11  Gray,  26 ; 
Brightman  v.  Fairhaven,  7  id.  271 ;  Paul  v.  Carver,  24  Penn.  St. 
207 ;  Brady  v.  Shinhle,  40  Iowa,  576 ;  Barr  v.  Oskaloosa^  45  id. 
275  ;  Ellsworth  v.  Chickasaw  Co.,  40  id.  571  ;  Shaubut  v.  Railroad 
Co.,  21  Minn.  502  ;  Wilder  v.  De  Cou,  26  id.  11 ;  Pollak  v.  Orphan 
Asylum,  48  Cal.  490 ;  Fearing  r.  Irwin,  55  N.  Y.  486  ;  Jackson  v. 
Jackson,  16  Ohio  St.  163  ;  People  v.  Supervisors,  20  Mich.  95 ; 
Biggs  v.  Detroit,  27  id.  262 ;  ffinchman  v.  Detroit,  9  id.  103  ; 
Transylvania  University  v.  Lexington,  3  B.  Monr.  27 ;  Higbee  v. 
Railroad  Co.,  19  N.  J.  Eq.  276  ;  Coster  v.  Mayar,  43  N.  Y.  399  ; 
Bailey  v.  Railroad  Co.,  4  Harr.  389  ;  Delaware  and  Maryland  R. 
R.  Co.  V.  Stump,  8  Gill  &  Johns.  479  (29  Am.  Dec.  561)  ;  Kittle 
V.  Fremont,  1  Neb.  329  ;  Sargent  v.  Railroad  Co.,  1  Handy,  52  ; 
Haynes  v.  Thomas,  7  Ind.  38 ;  Venard  v.  Cross,  8  Eans.  248 ;. 
Railroad  Co.  v.  Combs,  10  Bush,  382 ;  Cent.  B.  and  U.  P.  R. 
R.  Co.  V.  Twine,  23  Kans.  586  ;  Schulte  v.  U.  P.  T.  Co.,  60  CaL 
592  ;  Lansing  v.  Smith,  8  Cow.  146. 

It  has  been  supposed  in  argument  that  our  Constitution,  in  pro- 
viding  that  *'  property  shall  not  be  damaged  for  public  use  without 
due  compensation, '^  necessarily  modifies  the  doctrine  of  these  cases 
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to  dome  extent  So  far  as  affects  the  present  question,  we  are  of 
opinion  this  supposition  is  not  well  founded*  In  the  recent  case 
of  Rigney  ^*  City  of  Chicago,  102  111.  64,  we  had  occasion  to  con- 
sider the  effect  of  this  provision  of  the  Constitution^  in  a  case  in 
which  access  to  property  on  one  side  and  from  one  street  was  cut 
off,  and  we  there,  among  other  things,  said  -  ''  There  are  certain 
injuries  which  are  necessarily  incident  to  the  ownership  of  property 
in  towns  or  cities,  which  directly  impair  the  value  of  private  prop- 
erty, for  which  the  law  does  not  and  never  has  afforded  any  relief. 
For  instance,  the  building  of  a  jail,  police  station,  or  the  like,  will 
generally  cause  a  direct  depreciation  in  the  value  of  neighboring 
property,  yec  that  is  clearly  a  case  of  damnum  absque  injuria.  So 
as  to  an  obstruction  in  a  public  street— if  it  does  not  practically 
affect  the  use  or  enjoyment  of  neighboring  property,  and  thereby 
impair  its  value,  no  action  will  lie.  In  aJl  c&ses  to  warrant  a  re* 
oovery  it  must  appear  there  has  been  some  direct  physical  disturb- 
ance of  a  right,  either  public  or  private,  which  the  plaintiff  enjoys 
in  connection  with  his  property,  and  which  gives  to  it  an  additional 
value ;  and  that  by  reason  of  such  disturbance  he  has  sustained  a 
special  damage  with  respect  to  his  property  in  excess  of  that  sus- 
tained by  the  public  generally.  In  the  absence  of  any  statutory  or 
constitutional  provisions  on  the  subject,  the  common  law  afforded 
redress  in  all  such  cases,  and  we  have  no  doubt  it  was  the  intention 
of  the  framers  of  the  present  Constitution  to  require  compensation 
to  be  made  in  all  cases,  where  but  for  some  legislative  enactment^ 
an  action  would  lie  by  the  common  law. 

<<  The  English  courts,  m  construing  certain  statutes  providing 
compensation  for  injuries  occasioned  by  public  improvements,  in 
which  the  language  is  substantially  the  same  as  that  in  our  present 
Oonstitntion,  after  a  most  thorough  consideration  of  the  question 
lay  down  substantially  the  same  rule  here  announced.  Chamber* 
lain  V.  West  End  B.  R.  Co.,  2  B.  &  S.  605,  110  E.  0.  L.  B.  604; 
id.  617 ;  Beehat  v.  Midland  By.  Co.,  L.  B.,  1  0.  P.  241 ;  on  Ap- 
peal, 8  0.  P.  82 ;  McCarthy  v.  Metropolitan  Board  of  Works,  L.  R 
7  a  p.  608.'' 

In  the  McCarthy  case  thus  approvingly  referred  to.  Lord  Chblms- 
FOBiv  in  stating  the  rule  governing,  said :  ''  The  learned  counsel 
for  the  respondent  proposed  the  following  rule  as  a  guide  to  the  de- 
cision of  each  case  :  Where  by  the  construotion  of  worlds  author- 
ted  by  the  legislature,  there  is  a  physical  interfeience  with  a 
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right,  whether  public  or  private,  which  an  owner  of  a  house  is  en« 
titled  by  law  to  make  use  of  in  connection  with  the  house,  and 
which  gives  it  a  marketable  value  apart  from  any  particular  use  to 
which  the  owner  may  put  it,  if  the  house,  by  reason  of  the  works, 
is  diminished  in  value,  there  arises  a  claim  to  compensation.  I 
think  the  rule  as  thus  stated  may  be  accepted,  with  this  necessaiy 
qualification,  that  where  the  right,  which  the  owner  of  the  house  is 
entitled  to  exercise,  is  one  which  he  possesses  in  common'  with  the 
public,  there  must  be  something  peculiar  to  the  right  in  its  con- 
nection with  the  house  to  distinguish  it  from  that  which  is  enjoyed 
by  the  rest  of  the  world.''  See  10  Eug.  Bep.  (Moak's  notes)  1. 
See  also  to  like  effect,  Lyon  v.  Fishmongern^  Co.,  1  App.  Gas.  663 ; 
17  Eng.  Bep.  (Moak's  notes)  51. 

Counsel  for  appellee  however  contend  that  the  principle  is  well 
established  that  powers  conferred  upon  public  officers  in  relation  to 
corporate  property  are  trusts,  and  that  they  hold  the  public  prop- 
erty in  trust,  and  that  a  Court  of  Chancery  therefore  has  jurisdiction 
to  prevent  the  common  council  from  vacating  the  street  as  an  in- 
ducement to  the  board  of  trade  to  remove  its  place  of  business  on 
the  application  of  any  tax-payer  of  the  city,  and  Cotton  v.  ffancheit, 
13  111.  615  ;  Prettyman  v.  Supervisors,  etc.,  19  id.  406 ;  Perry  v. 
Kinnear,  42  id.  160  ;  Clhestnutwood  v.  Hood,  68  id.  132  ;  Campbell 
V.  Paris  and  Decatur  R.  R.  Co.,  71  id.  612  ;  Shaw  v.  HiU,  67  id. 
455  ;  Leitch  v.  Wentworth,  71  id.  146  ;  Jackson  v.  Nbrris,  72  id. 
3G6 ;  Dcvine  v.  County  Comrs.y  84  id.  590,  and  Mayor  of  Spring* 
fell  V.  Edwards,  84  id.  626,  are  cited  in  support  of  the  proposition. 
In  all  of  these  cases,  except  Shaw  v.  Hill,  and  Jackson  v.  Norris, 
relief  was  granted  upon  the  ground  that  an  unjust  and  illegal  bur- 
den was  being  imposed  upon  the  tax-payer  to  the  extent  of  his  pre 
rata  part  of  the  tax  necessary  to  satisfy  the  demand,  the  collection 
of  which  was  sought  to  be  restrained,  and  so  the  complainant  had 
a  direct  personal  interest  to  be  protected. 

In  Shato  v.  Hill,  the  bill  was  to  enjoin  the  removal  of  records, 
pending  the  contest  of  an  election  for  the  removal  of  a  county  se^t. 
It  was  held  the  right  to  the  writ  was  an  incident  to  the  right  to  file 
a  bill  to  contest  such  election,  as  authorized  by  section  12  of  the 
**  act  to  provide  for  the  removal  of  county  seats,"  approved  March 
15,  1872.  In  Jackson  v.  Norris,  it  is  only  necessary  to  say  thu 
bill  was  by  the  State's  attorney  as  the  representative  of  » ho  public. 

Counsel  further  contend  that  it  is  equally  well  :vti]i  :   that  cit^ 
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authorities  hold  the  streets  in  trust  for  the  benefit  of  all  the  cor- 
porators, and  among  other  cases  refer  to  Garter  v.  Chicago,  57  111. 
283 ;  CUy  of  Chicago  v.  Wright,  69  id.  318 ;  DunJiam  v.  Vittage 
of  Hyde  Park,  75  id.  371 ;  Brush  y.  CarbondaU,  78  id.  74. 

The  general  expression  in  these  cases  that  the  city  holds  the 
streets  in  trust  for  the  benefit  of  all  the  corporators,  although  ac« 
curate  enough  in  its  application  to  the  facts  there  involyed,  is 
not,  as  we  have  shown  in  Chicago  y.  Rumsey,  87  111.  355,  and 
People  y.  Wabh,  96  id.  232,  strictly  accurate.  In  the  last-named 
case  we  said  :  **  The  city,  as  the  agent  or  representatiye  of  the  pub- 
lic, holds  the  fee  for  the  use  of  the  public —  not  the  citizens  of  the 
city  alone,  but  the  entire  public  —  of  which  the  legislature  is  the 
representatiye. " 

As  held  in  Itigney  y.  Chicago,  supra,  property  holders  bordering 
upon  streets  haye,  as  an  incident  to  their  ownership  of  such  prop- 
erty, a  right  of  access  by  way  of  the  streets  which  cannot  be  taken 
away  or  materially  impaired  by  the  city  without  incurring  legal 
liability  to  the  extent  of  the  damages  thereby  occasioned,  and  to 
this  extent  perhaps  it  may  be  said  there  is  a  special  trust  (not  shown 
in  the  present  case  to  haye  been  affected)  in  fayor  of  adjoining 
property  holders.  But  in  no  other  respect  do  the  property  owners 
or  citizens  of  the  municipality  haye  a  right  in  the  street  other  or 
different  than  that  of  the  public  generally. 

The  point  is  made  howeyer  that  appellee's  property  and  other 
prox)erty  in  the  yicinity  on  La  Salle  street  was  specially  assessed  as 
benefited  by  the  opening  of  that  part  of  La  Salle  street  which  it  is 
now  proposed  to  yacate  and  close,  and  the  owners  were  compelled 
to  and  did  pay  considerable  sums  of  money  in  consequence  thereof, 
wherefore  such  owners  have  a  special  property  in  that  part  of  the 
street.  The  point  is  not  tenable.  No  case  is  referred  to  where  it 
has  been  held  that  the  payment  of  a  special  assessment  gave  the 
party  paymg  a  special  property  right  in  the  street.  If  such  a  right 
were  once  recognized  it  is  impossible  to  perceive  why  the  principle 
would  not  recognize  in  every  tax-payer  a  special  property  in  the 
streets  to  the  extent  of  the  amount  paid  for  opening  or  improving 
them,  and  thus  in  effect  hold  that  the  streets  are  the  private  prop- 
erty of  those  from  whom  the  money  was  obtained  which  was  paid 
out  for  their  opening  aijd  improvement.  Money  raised  by  special 
assessment  as  well  as  by  taxation  becomes  the  property  of  the 
municipality  in  trust  for  the  use  for  which  it  is  raised,  and  all  pri- 
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vate  ownership  in  it  ceases  the  moment  it  goes  into  the  hands  of 
the  proper  officer.  There  is  certainly  a  strong  natural  equity  in 
favor  of  a  party  who  has  been  assessed  for  special  benefits,  that  he 
should  have  the  use  of  the  streets  for  Which  he  is  thus  made  to 
pay,  but  it  has  never  been  deemed  advisable  to  invest  him,  as  a 
means  of  protection,  with  an  equitable  ownership  in  so  much  of  the 
street. 

Thers  is  nevertheless  still  another  view  to  be  considered.  Every 
property  holder  in  the  city  owes  the  duty  of  paying  taxes  and  special 
assessments  lawfully  imposed  for  the  opening,  repairing  and  im- 
proving of  streets,  and  we  shall  not  at  present,  and  for  the  purpose 
of  the  argument,  question  but  that  such  property  holders  have  an 
equitable  right  to  have  enjoined  a  breach  of  trust  intended  by  the 
municipality,  by  which  their  burdens  of  taxes  or  special  assess- 
ments for  the  opening,  repairing  or  improving  of  streets,  etc., 
will  be  materially  increased. 

The  general  doctrine  according  to  Bispham's  Principles  of  Equity 
(2d  ed.),  p.  512,  is  :  "A  corjioration  *  *  *  cannot  be  com- 
pelled to  perform  a  public  duty  at  the  suit  of  a  private  individual 
without  some  special  right  or  authority." 

In  no  case  has  it  ever  been  held  that  a  private  individual  may 
maintain  a  bill  to  enjoin  a  breach  of  public  trust  (in  the  absence  of 
statutory  authority)  without  showing  that  he  will  be  specially 
injured  thereby.  See  Angell  on  Highways,  §  284;  BigeJow  v, 
Hartford  Bridge  Co.,  14  Conn.  565 ;  (TBrien  v.  N.  and  W.  R.  7?. 
Co.,  17  id.  372  ;  Delaware  and  Maryland  R.  R.  Co.,  supra;  Paul 
V.  Carver,  supra;  Sargent  v.  Railroad  Co.,  supra.  Indeed  in  a 
number  of  the  States  the  courts  have  expressly  denied  the  right  of 
a  private  tax-payer  to  have  restrained  a  threatened  illegal  municipal 
act  that  will  result  in  increased  taxation,  holding  that  the  only 
remedy  therefor  must  be  sought  through  those  representing  the 
public.  Doolittle  v.  ^Supervisors  of  Broome  County,  18  N".  Y.  155 ; 
Roosevelt  v.  Draper,  23  id.  318 ;  Hale  v.  Cushman,  6  Mete.  425  ; 
Craft  V.  Jackson  County,  5  Kans.  518  ;  Conklin  v.  Comrs.,  13 
Minn.  454 ;  Bagg  v.  Detroit,  5  Mich.  336  ;  Chaffee  v.  Granger,  6 
id.  51. 

It  is  said  by  Dillon  in  his  work  on  Municipal  Corporations  (1st 
ed.),  §  736  :  *'The  author  may  observe  that  there  appears  to  be 
no  difference  of  judicial  opinion  as  to  the  right  of  the  taxable  in- 
^Ab'tants,  whenever  the  threatened  illegal  corporate  act  will  increase 
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the  burdens  of  taxation,  to  invoke  the  aid  of  equity  to  prevent  it. 
The  difference  is  as  to  the  proper  party  plaintiff  in  a  bill  of  this 
character.  If  the  ordinary  principle  is  applied  it  must  be  ad- 
mitted that  where  the  duty  about  to  be  violated  by  the  corporation 
or  its  officers  is  public  in  its  nature,  and  affects  all  of  the  inhabit- 
ants alike,  one  not  suffering  any  special  injury  cannot  in  his  own 
name  or  by  uniting  with  others  maintain  a  bill  to  enjoin  it.  ♦  *  ♦ 
But  it  is  agreed  that  any  taxable  inhabitant,  or  perhaps  any  citizen 
of  the  municipality,  has  such  an  interest  to  prevent  or  avoid  illegal 
corporate  acts  that  he  may  be  a  relator  on  whose  application  the 
proper  public  officer  of  the  Commonwealth  may,  on  behalf  of  the 
public,  file  the  requisite  bill  to  enjoin  the  menaced  illegal  act,  or  if 
it  has  been  consummated  to  have  relief  against  it."    ♦    ♦    * 

The  proofs  here  show  that  all  parties  having  property  adjoining 
the  part  of  the  street  proposed  to  be  vacated,  as  well  as  adjoining 
the  parts  of  the  streets  proposed  to  be  widened,  have  given  their 
consent  to  the  proposed  vacation  and  widening,  and  it  is  not  shown 
that  any  one  will  be  damaged  within  the  principles  laid  down  in  the 
cases  to  which  we  have  heretofore  referred,  in  consequence  of  such 
vacation  and  widening,  in  such  way  as  to  fix  a  legal  liability  upon 
the  city ;  nor  is  it  shown  how  otherwise  the  burdens  upon  the  tax 
payer  will  be  materially  increased.  Neither  therefore  upon  the 
ground  that  its  property  is  legally  affected  by  the  proposed  acts, 
nor  that  its  burdens  as  a  tax-payer  will  thereby  be  materially 
augmented,  has  the  complainant  shown  a  case  entitling  it  to  relief. 

We  think  the  judgments  of  the  Appellate  and  Circuit  Courts 
should  be  reversed  and  the  bill  be  dismissed,  and  the  judgment  of 
the  Appellate  Court  will  accordingly  be  reversed  and  the  cause  re« 
manded. 

Judgment  reversed. 

Shbldok,  J...  took  no  part 
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OiTY  OF  East  St.  Louis  v.  Tbustbes  of  Schools. 

000111.488.) 

OmutUuiumal  latd — Uesme  fiM — taofoHon* 

A  citj  iDMj  lawf  ally  impose  a  license  fee  for  dram-shops,  and  the  l4^glslatiur» 
mmj  lawfully  direct  that  the  proceeds  shall  be  apportioned  among  the  pnb* 
lie  schools  of  the  city.* 

ACTION  to  recoTer  a  license  fee  paid.    The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

JV.  Millard,  for  plaintiff  in  error. 

C.  F.  Noetting,  R.  A.  Halberi  and  L.  H.  Bite,  for  defendants 
in  error. 

DiOKET,  J.  The  city  of  East  St.  Louis  embraces  within  its 
limits  a  part  of  town  2  norths  in  range  10  west,  in  St.  Glair  county, 
but  does  not  embrace  all  of  the  territory  in  that  township;  and  the 
city  also  embraces  a  part  of  town  2  north,  in  range  9  west,  but 
does  not  embrace  all  of  that  township.  The  schools  in  both  of 
these  townships  are  all  located  within  the  city  limits.  The  charter  of 
the  city,  passed  in  18G9,  gives  it  power,  among  other  things,  "  to 
license,  tfix,  regulate,  prohibit  and  suppress  dram-shops."  By 
another  section  it  is  provided  that  ^^  one-half  of  all  the  money  re- 
ceived into  the  city  treasury  from  dram-shop  licenses  collected 
shall  be  paid  over  at  least  quarterly  to  the  treasui-er  of  the  school 
township  No.  2  north,  range  10  west,  in  St.  Clair  county,  Illinois, 
by  him  to  be  apportioned  to  the  several  schools  taught  in  said  city, 
under  the  general  school  laws  of  this  State,  in  the  same  mode  and 
manner  as  interest  on  township  school  fund  is  now  required  to  be 
apportioned  and  credited  to  the  respective  school  districts,"  and 
"  liable  to  the  order  of  the  respective  boards  of  school  directors  as 
other  funds  for  the  support  of  said  schools  of  said  city,  respect- 
ively." 

This  is  an  action  brought  in  the  city  court  of  East  St.  Louis, 
by  the  treasurer  of  township  No.  2  north,  range  10  west,  to  recovei 

*To  lanie  effect,  People  v.  MuXhoUand  (tt  N.  Y.  884),  87  Am.  Bep.  618. 
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one-half  of  certain  moneys,  which  it  is  conceded  ''  were  received 
into  the  city  treasury  from  dram-shop  licenses  collected."  Judg- 
ment was  there  rendered  for  the  amount  so  receiyed.  To  reverse 
this  judgment  the  city  brings  the  record  here  for  review  upon  a 
writ  of  error. 

Counsel  for  the  city  to  reverse  this  judgment  insists: 

lirsi — AU  taxes  or  reyenues  must  be  expended  for  the  equal 
benefit  of  all  who  contribute  in  paying  them,  otherwise  there 
would  be  inequality  in  taxation. 

Second  —  A  tax  or  revenue  collected  under  one  corporate  author^ 
ity  cannot  be  applied  in  paying  the  debts  and  expenses  of  another^ 
because  all  revenues  must  be  raised  for  a  corporate  purpose,  and 
that  is  not  a  corporate  purpose. 

nird —  The  legislature  has  no  power  to  impose  a  corporate  tax, 
or  what  is  the  same  thing,  divert  a  corporate  tax,  even  for  a  cor- 
porate purpose. 

Without  questioning  or  in  any  way  passing  upon  the  accuracy  of 
the  propositions  thus  presented,  it  is  sufficient  to  say  that  they  have 
no  application  to  the  case  presented  by  this  record.  This  is  not  a 
tax  in  the  sense  in  which  that  term  is  used  in  our  Constitution  and 
statutes.  In  Craw  y.  T0I0710,  96  111.  261,  it  was  said:  "  Taxation 
is  imposed  upon  the  citizen,  or  resident  of  the  State,  or  municipal 
corporation,  or  person  doing  business  within  the  jurisdiction 
thereof,  to  compel  him  to  contribute  to  the  maintenance  of  the 
government  by  which  his  life,  liberty,  property  or  business  is  pro- 
tected,  in  common  with  that  of  other  citizens,  residents,  or  persons 
doing  business.  Taxation  is  subject  to  certain  regulations  of  our 
Constitution  as  to  equality  and  uniformity.  Where  a  municipal 
corporation  has  power  to  prohibit  the  doing  of  a  thing,  and  also 
the  power  to  license  the  same  thing  to  be  done  the  license  fee  de- 
manded by  ordinance  for  the  doing  of  such  thing  is  not  a  tax,  but 
is  a  price  paid  for  the  privilege  of  doing  such  thing."  So  it  was 
held  in  People  v.  Thurber,  13  111.  554;  Insurance  Co,  v.  Peoria,  29 
id.  180;  East  SL  Louis  v.  Wehrung,  46  id.  392;  Ducat  v.  Chicago, 
48  id.  172;  Walker  v.  Springfield,  94  id.  372.  In  People  y.  Thur- 
ber,  it  is  said  of  a  like  exaction:  "  This  is  not  a  tax,  ♦  *  ♦ 
but  is  a  burden  ♦  *  *  for  the  right  of  exercising  a  ♦  *  * 
privilege  which  the  legislature  would  have  the  right  to  withhold 
or  inhibit  altogether."  This  language  is  quoted  with  approbation 
in   Walker  v.  Springfield,  supra,  decided  in  1880.     In  Chtlvers  v. 


eOg  ILLINOIS, 


Hanna  v.  Read. 


People,  11  Mich.  43,  it  is  said  of  a  license  fee:  '^It  is  not  a  tax," 
in  the  sense  in  which  that  word  is  used  in  the  Constitution  of 
that  State,  and  it  is  added:  '^It  is  a  price  paid  for  a  franchise 
*    *    *    vested  in  an  individuah" 

The  State  has  expressly  clothed  the  city  of  East  St  Louis  with 
power  *^  to  license,  *  *  *  prohibit  or  suppress  dram-shops," 
and  by  implication  from  other  words  of  the  charter  has  authorized 
the  city  to  receive  money  into  the  city  treasury  derived  **from 
dram-shop  licenses/'  Such  a  fund  is  not  required  by  any  known 
constitutional  requirement,  to  be  applied  solely  to  municipal  pur- 
poses. The  general  assembly  had  the  power  to  dispose  of  such  a 
fund  for  any  public  use.  It  might  be  required  to  be  paid  into  the 
State  treasury,  the  county  treasury,  or  applied  to  the  use  of  schools 
in  any  district  or  place  where  the  general  assembly  might  think 

proper  to  place  it. 

We  find  no  sufficient  ground  on  which  to  assail  the  validity  of 

the  statute.    The  judgment  is  therefore  affirmed. 

JudgmmU  affirmdd^ 


Hanna  v.  Read. 

(101  in.  B06.) 

Judgment  — /(mner  foreign^ 

A  Jadgment  of  a  ooart  of  competent  jurisdiction  in  Indiana,  npon  a  trial  on 
the  merits,  setting  aside  a  deed  to  the  grantor's  wife  for  the  insanity  of  the 
grantor,  is  oonclusive  in  a  suit  in  Illinois,  as  to  another  deed  made  at  the 
same  time  by  the  same  grantor  to  a  trastee  for  his  wife. 


B 


ILL  to  set  aside  deed.     The  opinion  states  the  facts.     The 
defendant  had  judgment  below. 


Walker  <6  Carter,  for  plaintiffs  in  error. 

Wibon,  Martin  £  Cook,  for  defendant  in  error. 

MuLKEY,  J.    Ezra  B.  Read,  on  the  26th  day  of  April,  1877,  wag 
the  owner  in  fee  of  a  large  amount  of  real  estate,'  situate  in  Vigo 
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county,  ludiana,  where  he  then  resided  with  his  family.  He  was 
also  at  the  same  time  the  owner  of  other  valuable  real  property  in 
Chicago,  this  State,  being  the  same  now  in  controversy.  On  the 
day  above  mentioned^  at  his  residence  in  Vigo  county,  he  executed 
two  deeds,  embracing  the  whole  of  his  estate,  by  one  of  which  he 
conveyed  directly  to  his  wife,  Susannah  M.  Read,  the  Indiana 
lands,  and  by  the  other,  under  the  advice  of  counsel,  he  conveyed 
the  Chicago  property  to  Marvin  M.  Hickox,  who  thereupon,  in 
pursuance  of  a  previous  understanding  between  the  parties  to  that 
effect,  conveyed  the  same  property  to  Read's  wife,  so  that  by  means 
of  the  three  deeds  she  became  clothed  with  the  apparent  legal  title 
to  all  her  husband's  lands. 

On  the  10th  of  the  following  month  Read  died  intestate,  leaving 
the  said  Susannah  M.  Read,  his  widow,  and  Sarah  0.  Hanna,  Jona* 
thanT.,  Kenton  C,  Broady,  and  Parke  Read,  his  children,  only 
heirs  at  law.  The  first  three  of  the  children  above  mentioned  were 
by  his  first  wife,  and  the  other  two,  Broady  and  Parke,  by  his  sec- 
ond wife.  Shortly  after  the  death  of  Read  his  children  by  his  first 
wife,  the  present  plaintiffs  in  error,  commenced  a  suit  in  the  Cir- 
cuit Court  of  Vigo  county,  against  the  widow  and  her  two  children, 
Broady  and  Parke,  for  the  purpose  of  having  Read's  deed  to  his 
wife  of  the  Indiana  lands  set  aside  and  cancelled,  on  the  alleged 
ground  that  at  the  time  of  making  the  conveyances  above  men- 
tioned he  was  insane,  and  on  the  further  ground  that  said  convey- 
ances were  obtained  through  the  fraud  and  undue  influence  of  the 
grantee. 

The  defendants  having  been  duly  served  with  process,  appeared 
in  court,  and  by  their  answer  distinctly  denied  the  charges  of  in- 
sanity and  undue  influence,  and  upon  the  issues  thus  formed  the 
cause  was  heard  and  determined  upon  the  merits  at  the  November 
term,  1877,  of  the  Vigo  County  Circuit  Court,  resulting  in  a  judg- 
ment and  decree,  setting  aside  the  deed  to  the  Indiana  lands.  As  a 
basis  of  that  decree  the  court  specifically  found  that  Ezra  B.  Read 
executed  the  deed  because  of  the  undue  influence  and  fraudulent 
conduct  of  the  said  Susannah  M.  Read,  and  that  at  the  time  he  so 
executed  these  deeds,  on  the  26th  of  April,  1877,  "  he  was  of  un- 
sound mind,  and  incapable  of  making  said  instruments."  The 
decree  and  specific  findings  of  the  Circuit  Court  of  Vigo  county 
are  still  in  full  force  and  effect. 

Plaintiffs  in  error,  assuming  the  adjudication  in  the  Indiana 
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court  was  conclusive  upon  the  question  of  Bead's  mental  condition 
at  the  time  of  making  the  deeds  in  question,  filed  the  present  bill 
against  the  defendants  in  error,  alleging,  as  was  done  in  the  former 
case,  the  insanity  of  Read,  and  the  undue  influence  and  fraud  of 
his  wife,  and  also  setting  up  the  proceedings  in  the  Vigo  county 
Circuit  Court,  including  the  decree  and  findings  in  said  cause  as 
heretofore  stated,  and  relied  upon  the  transcript  of  tho  record  of 
that  case  as  evidence  to  sustain  the  bill  in  the  present  case.  The 
Circuit  Court  however  refused  to  admit  the  transcript  in  evidence, 
and  plaintiffs  in  error  not  offering  any  other  or  further  evidence 
with  respect  to  the  insanity  of  Read,  or  the  undue  influence  and 
fraud  of  his  wife,  the  court  entered  a  decree  dismissing  the  bill,  to 
reverse  which  the  complainants  in  the  bill  bring  the  case  to  this 
court  by  writ  of  error. 

Tlio  immcdiato  question  presented  by  tho  record  of  our  deter- 
mination is,  wliethcr  the  court  below  erred  in  excluding  from  its 
consideration  as  evidence  the  transcript  of  the  proceedings  in  the 
Vigo  county  Circuit  Court,  and  the  solution  of  this  question  of 
course  depends  upon  what,  if  any,  effect  must  be  given  to  the 
record  of  those  proceedings  as  an  instrument  of  evidence  in  tho 
present  suit  for  the  purpose  of  establishing  the  alleged  insanity  of 
Read,  or  tho  fraud  and  undue  influence  of  his  wife.  Since  the 
proof  of  either  of  these  facts  would  fully  warrant  the  relief  sought 
by  the  bill  —  and  it  is  clear  if  the  record  be  competent  evidence  to 
establish  the  one,  it  is  the  other —  it  will  only  be  necessary  to  cun- 
sider  the  question  so  far  as  it  relates  to  the  mental  capacity  of  Read 
at  the  time  of  executing  the  deeds. 

On  the  other  hand,  it  is  insisted  by  defendants  in  error  that  all 
the  conditions  essential  to  the  admissibility  of  such  evidence  are 
wanting  —  that  there  is  neither  identity  in  the  thing  sued  for  in  the 
cause  of  action,  nor  of  the  parties  in  the  two  actions,  and  hence  they 
conclude  the  evidence  was  properly  excluded.  On  the  other  hand, 
plaintiffs  in  error  maintain  that  in  the  former  suit  the  mental 
capacity  of  Read  at  the  time  of  the  execution  of  these  deeds  was 
directly  put  in  issue  by  the  pleadings,  fully  considered,  and  ex- 
pressly determined  by  the  court,  as  appears  from  the  pleadings  and 
decree  in  that  cause;  that  within  the  meaning  of  the  law  relating 
to  a  former  adjudication,  when  operating  as  an  estoppel,  the 
parties  to  the  present  and  former  actions  are  the  same,  and  henoe^ 
although  there  is  a  want  of  identity  in  the  thing  sought  to  be  re- 
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coyered,  and  the  cause  of  action  in  the  two  suits,  the  record  of  the 
decree  in  the  former  suit,  which  specificallj  finds  that  Read  at  the 
time  in  question  was  insane,  and  incapable  of  making  a  conveyance 
was  not  only  competent  evidence  to  establish  that  fact  in  the  pres- 
ent suit,  but  was  absolutely  conclusive  of  it,  and  in  this  position 
we  are  of  opinion  plaintiffs  in  error  are  sustained  by  the  decided 
weight  of  authority. 

The  contention  of  defendants  in  error,  that  before  an  adjudiea 
tion  in  a  former  suit  can  be  miide  available  as  an  estoppel,  it  must 
appear  that  the  tiling  sought  to  bo  recovered,  and  the  cause  of 
action  in  both  suits,  are  the  same,  is  not  universally  true.  A  careful 
examination  of  the  subject  will  show  there  is  a  diversity  in  the 
cases  in  this  respect,  which,  if  kept  in  view,  will  satisfactorily  ex- 
plain what  would  otherwise  appear  to  be  irreconcilable  state- 
ments of  different  courts  of  the  highest  respectability  in  dis- 
cussing the  law  of  estoppel  by  judgment  or  verdict.  Where  the 
former  adjudication  is  relied  on  as  an  answer  and  bar  to  the  whole 
cause  of  action,  or  in  other  words,  where  it  is  claimed  to  be  an  an- 
swer to  all  the  questions  involved  in  the  subsequent  action,  then  it 
must  appear,  as  claimed  by  defendants  in  error,  that  the  cause  of 
action  and  thing  sought  to  be  recovered  are  the  same  in  both  suits. 
The  former  adjudication  in  cases  of  this  class  is  technically  known 
as  an  estoppel  by  judgment,  and  the  judgment  itself  is  commonly 
characterized  as  a  bar  to  the  action;  but  where  some  specific  fact 
or  question  has  been  adjudicated  and  determined  in  a  former  suit, 
and  the  same  fact  or  question  is  again  put  in  issue  in  a  subsequent 
suit  between  the  same  parties,  its  determination  in  the  former  suit, 
if  properly  presented  and  relied  on,  will  be  held  conclusive  upon 
the  parties  in  the  latter  suit,  without  regard  to  whether  the  cause 
of  action  is  the  same  in  both  suits  or  not.  This  species  of  estoppel 
is  known  to  the  law  as  an  estoppel  by  verdict,  and  is  equally  avail* 
able  to  a  plaintiff  in  support  of  his  action,  when  the  circumstances 
warrant  it,  as  when  offered  by  a  defendant  as  matter  of  defense. 
The  estoppel  relied  on  in  the  present  case  clearly  belongs  to  the 
class  last  considered,  so  it  is  unimportant  whether  the  cause  of 
action  is  the  same  in  both  cases  or  not.  Although  there  is  the 
diversity  in  the  two  classes  of  cases  we  have  mentioned,  it  is  appre- 
hended there  is  no  material  difference  in  the  principles  by  which 
they  are  governed. 

Whether  the  adjudication  I'elied  on  as  an  estoppel  goes  to  a  single 
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question,  or  all  the  questions  involved  in  a  cause,  the  fundamental 
principle  upon  which  it  is  allowed  in  either  case  is  that  justice  and 
public  policy  alike  demand  that  a  matter,  whether  consisting  of 
one  or  many  questions,  which  has  been  solemnly  adjudicated  by  a 
court  of  competent  jurisdiction,  shall  bo  deemed  finally  and  con- 
clusively settled  in  any  subsequent  litigation  between  the  same  par- 
ties, where  the  siimo  question  or  questions  arise,  except  where  the 
litigation  is  a  direct  proceeding  for  the  purpose  of  reversing  or  set- 
ting aside  such  adjudication.  The  foregoing  view  of  the  law  on 
this  subject  is  believed  to  be  fully  sustained  by  the  following  author- 
ities: Belts  \,  Starr,  5  Conn.  550  (13  Am.  Dec.  94);  Parker  y.  Stan- 
dishy  3  Pick.  2%%^  Vail  Rensselaer  v.  Akin,  22  Wend.  549;  Aurora 
Cityy.  West,  7  Wall.  82;  Young  y.  Black,  7  Cr.  565;  Miller  y.  Man- 
toe,  6  Hill.  114;  White  v.  Coatstoorth,  2  Seld.  137;  Eastman  y.  Cooper, 
15  Pick.  276;  Gardner  v.  Buckbee,  3  Cow.  120;  BoucliaudY.  Dias,  3 
Den.  243;  Hayes  YMudykmist,  1  Jones,  221;  Cromwell  y.  County  oj 
Sac,  94  U.  S.  351;  Davis  v.  Brown,  id.  423  ;  Duchess  of  Kingston's 
case,  2  Smith's  L.  C.  424 ;  Out  ram  v.  Morewood,  3  East,  346; 
ihonoti  v.  Hampton,  7  T.  R.  269;  Aslin  v.  Parkin,  2  Burr.  665. 

It  is  not  denied  that  the  decree  and  findings  in  the  Indiana  case 
conclusively  establish  the  insanity  of  Read  at  the  time  of  making 
tlie  conveyance  to  the  Indiana  lands,  but  it  is  suggested  that  not- 
Avithstandiug  the  evidence  conclusively  shows  that  the  making  of 
the  deed  to  the  Illinois  land  was  at  the  same  time,  and  that  the 
execution  of  these  conveyances  constituted  one  and  the  same  trans- 
action, still  of  necessity  there  must  have  been  a  moment  of  time 
intervening  between  the  execution  of  the  two  deeds,  and  hence  it 
is  maintained  we  can  only  arrive  at  the  conclusion  the  grantor  was 
insane  at  the  time  of  making  the  deed  to  the  Illinois  land  by 
mere  argument  or  inference,  which  is  not  permitted  in  applying 
the  doctrine  of  res  judicata.  Wc  regard  this  position  as  too  tech- 
nical and  refined  for  any  practical  purpose.  To  adopt  it  would  bo 
to  lose  sight  of  the  real  substance  of  the  transaction,  and  to  go  in 
pursuit  of  its  shadow.  It  would  place  the  court  in  direct  antag- 
onism with  a  number  of  the  cases  above  cited,  and  afford  a  striking 
illustration  of  what  is  known  as  "sticking  in  the  bark." 

That  the  mental  condition  of  Read  at  the  time  of  making  these 
deeds  was  put  directly  in  issue  by  the  pleadings,  and  expressly  de- 
cided by  the  decree  in  the  former  suit,  we  think  clear,  beyond  all 
doubt.     Both  deeds  wore  made  exhibits  to  the  bill  in  that  case. 
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and  in  referring  to  these  deeds  it  is  expressly  charged  in  the  bill, 
'^  that  at  the  time  of  executing  said  deeds  said  Ezra  B.  Read  was 
of  insane  mind,  and  said  supposed  deeds  were  not  his  deeds."  Tliis 
allegation  was  put  directly  in  issue  by  the  answer  of  the  defend- 
ants, which  was  a  general  denial  of  all  the  allegations  in  the  bill.. 
Upon  the  issue  thus  formed  the  cause  was  submitted  to  a  jury,  and 
was  tried  upon  the  merits.  The  jury  returned  a  general  verdict 
for  the  complainants,  and  thereupon  the  court,  in  pursuance  of  the 
verdict,  entered  a  formal  judgment,  wherein  it  was  adjudged  and 
decreed,  "  that  the  matters  and  things  alleged  in  the  complaint, 
and  each  paragraph  thereof  are  true  as  therein  alleged."  One  of 
these  allegations  thus  found  by  the  decree  to  be  true,  as  we  have 
just  seen,  is  that  Read  at  the  time  of  making  these  deeds  was  of 
'Mnsane  mind."  It  is  thus  clear,  both  from  the  pleadings  and  de- 
cree, tliat  the  insanity  of  Read  was  fixed  and  conclusively  estab- 
lislied  at  the  time  of  making  these  deeds.  Their  execution  being 
concurrent  acts,  and  constituting  but  one  transaction,  his  insanity 
could  not,  in  the  very  nature  of  things,  have  been  shown  as  to  one 
deed  without  showing  it  as  to  the  others  also,  and  the  mere  fact 
that  that  court  had  no  power  to  enter  a  decree  directly  affecting  the 
title  to  the  Chicago  property  does  not  at  all  affect  the  conclusive- 
ness of  its  finding  as  respects  Read's  insanity  at  the  time  of  making 
these  deeds. 

It  is  further  objected  that  the  parties  to  the  former  and  present 
suits  are  not  the  same.  This  objection  we  do  not  regard  as  tenable. 
It  is  sufficient  for  the  purposes  of  the  rule  relating  to  a  former 
adjudication,  when  relied  on  as  an  estoppel,  that  the  parties  be  sub- 
stantially the  same,  and  so  we  regard  them  in  the  present  case. 
Thompson  v.  Roberts,  24  How.  233;  7  Rob.  Prac.  137;  Drake  v. 
Ferry,  58  111.  122.  In  the  case  last  cited  the  holder  of  a  note  in- 
dorsed in  blank  brought  an  action  upon  it  before  a  justice  of  the 
peace,  in  the  name  of  the  payee,  for  his  use,  in  which  a  judgment 
was  rendered  for  the  defendant.  The  holder  without  taking  an 
appeal  subsequently  withdrew  the  note  from  the  justice,  filled  up 
the  blank  indorsement  with  his  own  name,  and  instituted  another 
suit  upon  it  in  his  name  as  indorsee,  and  it  was  held  the  judgment 
in  the  first  action  was  a  bar  to  the  second.  There,  although  the 
parties  were  nominally  different,  nevertheless  the  doctrine  of  res 
judicata  was  applied  on  the  ground  the  parties  in  interest  were  the 
same. 
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It  is  not  important  to  determine  whether  Hickoz  is  a  necessary 
w  even  a  proper  party  to  the  present  suit.  The  utmost  that  can 
be  claimed  is  that  he  is  a  mere  formal  party,  having  no  interests 
that  can  be  affected  by  the  result  of  the  litigation,  let  it  go  as  it 
may.  In  fact  by  his  answer  he  disclaims  all  interest  in  the  subject 
matter  of  the  suit,  and  shows,  as  is  conceded,  that  he  was  used  in 
tlie  transaction  merely  as  one  of  the  instrumentalities  by  which 
Read  attempted  to  convey  the  Illinois  lands  to  his  wife.  Had 
Bead  been  of  sound  mind  Hickoz  would  have  subserved  the  pur- 
pose of  a  mere  conduit,  through  which  the  title  to  the  lands  would 
have  passed  from  him  to  his  wife,and  nothing  more.  The  bill  in  this 
ease  seeks  no  relief  whatever  of  Hickox,  and  if  he  has  any  possible 
interest  in  this  question  of  estoppel,  it  is  clearly,  in  the  light  of  his 
own  answer,  in  favor  of  sustaining  the  former  adjudication.  But 
as  before  stated,  we  do  not  regard  him  as  having  any  legal  interest 
in  the  subject-matter  of  this  suit,  or  the  vital  question  upon  which 
it  depends. 

The  further  point  is  made  that  even  conceding  the  general  cur- 
rent of  authority  upon  the  subject  of  estoppel,  so  far  as  it  affects 
the  present  controversy,  to  be  as  we  have  stated,  still  it  is  claimed 
that  under  the  decisions  of  Indiana  the  adjudication  in  question 
would  not  be  conclusive  of  Read's  insanity  in  a  subsequent  suit  like 
the  present  in  that  State.  If  this  claim  is  justified  by  the  actual 
decisions  of  that  State,  it  must  be  confessed  that  it  affords  a  con- 
elusive  answer  to  the  chief  ground  upon  which  the  present  decree 
is  assailed.  The  case  mainly  relied  on  in  support  of  this  position 
is  Roberts  v.  Robeaon^  27  Ind.  454,  and  it  must  be  conceded  that  if 
that  was  the  only  evidence  of  the  rule  in  that  State  upon  the  sub- 
ject, the  case  would  seem  to  justify  the  conclusion  which  defendants 
in  error  draw  from  it;  but  we  regard  that  case  not  only  unsound  on 
principle,  but  as  inconsistent  with  both  the  previous  and  subse- 
quent decisions  of  the  same  court.  Reeves  v.  Plough,  46  Ind.  350; 
Bates  Y.  Spooner,  45  id.  489;  jPresslerr,  Turner,  57  id.  56;  Daven- 
port V.  Barnett,  61  id.  329. 

In  the  case  last  cited  a  junior  mortgagee  filed  a  complaint  to 
foreclose,  making  a  senior  mortgagee  a  party,  and  alleging  the 
latter  had  been  paid  the  amount  of  his  mortgage,  but  that  notwith- 
standing such  payment  he  was  fraudulently  confederating  Mrith 
others  to  enforce  payment  again  out  of  the  mortgaged  estate,  foi 
the  purpose  of  defeating  the  claim  of  the  complainant.    The  senior 
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mortgagee  made  no  defense  to  this  action,  and  there  was  a  decree 
or  judgment  pro  confesso  rendered  against  him.  Subsequently  the 
latter  brought  an  action  to  foreclose  his  own  mortgage,  making  the 
junior  mortgagee  a  party,  who  set  up,  by  way  of  defense,  the  adju- 
dication in  the  former  suit,  and  the  decree  in  that  case  was  held 
conclusiye  upon  the  question  of  payment  of  the  senior  mortgage. 
In  that  case  it  was  urged,  as  it  is  in  the  one  before  us,  that  the 
doctrine  of  res  judicata  should  not  apply,  for  the  reason  the  par- 
ties were  not  the  same  in  the  former  as  in  the  subsequent  suit;  but 
the  objection  did  not  prevail,  and  the  court  laid  down  the  general 
rule,  which  is  in  perfect  harmony  with  the  current  of  authority  on 
this  subject,  that  ^'  any  of  the  parties  to  an  action  between  whom 
issues  haye  been  formed  and  determined  may,  in  a  subsequent 
action,  where  the  same  issues  are  tendered,  plead  a  former  adju- 
dication as  between  them,  although  the  parties  to  the  different 
actions  may  not  all  be  the  same  persons."  It  will  be  also  perceived 
that  neither  the  causes  of  action  nor  the  objects  of  the  two  suits 
were  the  same.  In  the  former  suit  the  debt  secured  by  the  junior 
mortgage  was  the  cause  of  action,  and  the  object  was  to  foreclose 
that  mortgage  by  making  it  a  prior  first  lien.  The  object  of  the 
second  suit  was  to  enforce  the  older  mortgage  as  a  superior  and 
subsisting  lien  on  the  mortgaged  property,  and  the  cause  of  ac- 
tion was  the  alleged  existing  debt  secured  by  the  older  mortgage. 
Yet  the  question  whether  the  first  mortgage  debt  had  been  in  fact 
paid  was  presented  in  both  cases,  and  hence  its  determination  in 
the  former  suit  was  conclusive  of  it  in  the  latter.  So  in  the  case 
before  us,  while  there  is  no  unity  in  the  causes  of  action,  or  of  the 
objects  of  the  two  suits,  and  only  a  partial  unity  as  to  the  parties, 
yet  as  in  the  cases  just  considered,  the  question  whether  Bead,  at 
the  time  of  making  the  deeds  in  question,  was  insane  or  not,  was 
involved  in  both  suits,  and  its  determination  in  the  first  must  be 
accepted  as  conclusive  of  it  in  the  second,  and  this  conclusion  is 
fully  sustained  by  Davenport  v.  Barnetty  supra. 

It  is  sought  also  in  the  present  case  to  avoid  the  effect  of  the 
Indiana  decree,  on  the  alleged  ground  that  Mrs.  Read  herself  \fas 
insane  at  the  time  these  proceedings  were  had,  and  that  by  reason 
thereof  a  misunderstanding  arose  between  her  and  her  counsel, 
which  resulted  in  preventing  a  fair  trial  on  the  merits.  It  is  clear 
on  authority  such  a  defense  cannot  be  made  available  in  a  collateral 
proceeding  like  this.     If  what  is  claimed  be  true  doubtless  an  orig- 
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inal  bill  of  complaint  would  lie  in  the  court  where  that  decree  was 
rendered,  for  the  purpose  of  impeaching  it,  on  the  grounds  stated, 
or  there  may  be  other  means  of  redress  afforded  by  the  law  of  that 
State;  yet  we  are  aware  of  no  principle  that  will  sanction  the 
attacking  of  a  judgment  or  decree  of  a  sister  State  for  such  cause 
in  a  mere  collateral  proceeding,  as  is  sought  to  be  done  here.  It  is 
true  a  few  cases  may  be  found  where  this  has  been  permitted,  yet 
we  do  not  regard  them  as  sound  in  principle,  and  they  are  in  direct 
conflict  with  the  general  current  of  authority  on  the  subject.  It  is 
conceded  that  the  Circuit  Court  of  Vigo  county  had  jurisdiction 
both  of  the  parties  to  the  suit  and  the  subject  matter  of  litigation, 
and  such  being  the  case,  the  decree  there  must  be  held  conclusive 
on  the  parties  until  reversed  or  otherwise  set  aside  by  some  direct 
proceeding  for  that  purpose.  It  is  not  claimed  or  pretended  that 
the  decree  could  be  thus  collaterally  attacked  in  the  State  where  it 
was  rendered,  and  to  permit  it  to  be  done  here  would  be  to  wholly 
disregard  that  provision  of  the  National  Constitution,  and  the  act 
of  Congress  carrying  it  into  effect,  which  provide  that  the  record 
of  a  judgment  of  a  sister  State,  when  properly  authenticated,  shall 
be  entitled,  when  offered  as  evidence  in  another  State,  to  the  same 
faith  and  credit  which  it  is  entitled  to  in  the  State  from  which  it 
is  taken.  This  of  course  is  not  permissible.  This  conclusiveness, 
which  is  uniformly  given  to  the  judgments  of  a  sister  State,  is  now, 
by  the  weight  of  modem  authority,  extended  to  the  judgments  of 
foreign  countries,  and  the  rule  has  been  fully  recognized  by  this 
court. 

The"decree  of  the  Circuit  Court  is  reversed,  and  the  cause  rer 
manded  for  further  proceedings  in  conformity  with  this  opinion* 

Decree  reversed. 

Scott,  J*,  dissented. 
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Otis  v.  Spencbiu 
aw  lu.  ea.) 

Deed — deUnery  —  marriage  —  arUe-nuptial  eetUem&nk 

An  inaolrent,  in  accordance  witli  an  oral  agreement  of  marriage,  executed  and 
acknowledged  a  deed  to  liie  intended  wife,  and  handed  it  to  her  before  mar- 
riage,  and  she  handed  it  baclL  to  him  to  have  it  recorded  and  to  talLe  care  of 
it  for  her.  He  recorded  and  iLcpt  it.  /feld  (1),  a  valid  delivery*  (2),  a  valid 
ante-naptial  settlement  as  against  creditors,  the  grantee  being  ignorant  of 
the  grantor's  insolvency.    (See  note,  p.  (HSiSi,) 


B 


ILL  by.  a  receiver  to  subject  property  to  payment  of  debts.  The 
opinion  states  the  case.    The  bill  was  dismissed  below. 


J,  L.  Highf  for  appellant. 

Henry  B.  Mason,  and  Owen  F.  Aid  is,  for  appellee. 

Walker,  J.  On  the  failure  of  the  State  Savings  Institution  of 
Chicago,  appellant  was  appointed  receiver  of  its  assets,  by  a  decree 
of  court.  He,  as  such  receiver,  filed  a  bill  to  subject  the  property, 
the  title  to  which  is  in  controversy,  to  the  payment  of  the  debts  of 
the  insolvent  institution.  The  bill  alleges  that  David  D.  Spencer, 
one  of  appellees  who  was  at  the  time,  and  had  been  some  years 
previously,  the  president  of  the  institution,  was  indebted  to  it  on 
a  note  for  $39,240.73;  that  appellant,  as  such  receiver,  had  sued  on 
it  and  recovered  a  judgment ;  that  a  part  of  the  indebtedness  was 
incurred  as  early  as  the  last  of  December,  1875.  The  bill  also 
alleges  Spencer's  insolvency;  that  the  premises  were  his  homestead, 
in  which  he  and  his  family  resided  up  to  the  time  of  the  failure  of 
the  bank.  Being  wholly  insolvent,  and  in  contemplation  of  a  mar- 
riage subsequently  solemnized  between  him  and  Mrs.  Spencer,  then 
Susan  A.  Dennis,  he,  on  the  23d  day  of  November,  1876,  made 
and  acknowledged  a  deed  conveying  his  homestead  to  her ;  that 
the  deed  was  made  to  hinder,  delay  and  defraud  his  creditors.  Ser- 
vice was  had  by  publication.  There  being  no  answers  filed,  the  bill 
was  taken  as  confessed,  and  the  relief  prayed  was  granted.  De- 
fendants subsequently,  on  leave,  under  the  statute,  filed  an  answer. 

A  hearing  was  had,  resulting  in  a  decree  in  favor  of  complainant. 

•■^ —  ■■■ 

*  See  Benneaon  v.  Aiken,  anU,  6ttL 
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The  case  was  brought  to  this  court,  and  the  decree  of  the  court  be* 
low  was  reversed,  and  the  cause  remanded.  It  will  be  found  re« 
ported  in  96  111.  570.  The  bill  was  amended  by  alleging  that  the 
deed  of  conveyance  for  the  property  was  never  delivered,  and  there- 
fore no  title  passed  under  it.  Another  hearing  was  had,  and  the 
bill  was  dismissed,  and  the  case  is  again  brought  to  this  court. 

[Omitting  a  matter  of  evidence.] 

Having  disposed  of  this  preliminary  question,  we  shall  proceed 
to  the  consideration  of  the  important  questions  of  the  case.  The 
fact  that  the  deed  was  made,  acknowledged  and  recorded,  is  not 
contested,  but  it  is  denied  it  ever  became  effective,  for  the  want  of 
a  sufficient  delivery.  From  the  long  line  and  numerous  decisions 
of  this  court  the  rule  is  weU  settled,  without  referring  to  the  de- 
cisions of  other  courts,  that  to  render  a  deed  of  conveyance  opera- 
tive to  pass  the  title,  there  must  be  an  unconditional  delivery,  or  a 
delivery  in  escrow.  This  has  been  announced  in  almost  every  vol- 
ume of  our  reports,  and  if  it  had  not  been,  the  rule  is  so  elemen- 
tary as  to  require  the  citation  of  no  adjudged  case  for  its  support. 
We  are  not  aware  that  the  rule  has  ever  been  denied.  But  what 
acts  constitute  such  a  delivery  has  been  the  subject  of  much  con- 
troversy, and  we  have  held  in  many  cases  that  the  act  must  be  such 
as  to  manifest  an  intention  by  the  grantor  to  make  a  delivery,  and 
to  part  with  the  possession  and  control  of  the  instrument ;  and  it 
has  been  said  that  intention  may  be  gathered  by  acts,  by  words,  or 
by  both.  It  has  been  said  it  is  not  essential  that  the  deed  be  de- 
livered to  the  grantee,  but  may  be  to  an  agent  or  another  for  the 
grantee.  This  has  been  so  repeatedly  said  that  it  should  be  famiUar 
to  the  entire  profession,  hence  we  refrain  from  referring  to  the 
cases. 

Was  the  deed  delivered  by  the  grantor  to  the  grantee  in  this  case, 
is  the  first  and  an  important  question.  Mrs.  Spencer  swears  that 
on  the  11th,  12th  or  13th  of  December,  1876,  he  handed  her  the 
deed,  and  after  some  conversation  relating  to  it,  she  returned  it  to 
him  for  the  purpose  of  having  it  recorded,  and  to  take  care  of  it 
for  her ;  that  she  did  not  remember  seeing  it  after  he  gave  it  to  her 
on  the  date  referred  to,  until  the  26th  of  August,  1877,  when  she 
£;ave  it  to  Judge  Grant,  her  attorney,  with  some  other  papers  and 
ner  will,  to  take  care  of  in  her  absence ;  that  she  was  extremely 
busy  preparing  for  the  wedding,  and  for  that  reason  did  not  re- 
member the  details  ;  that  she  was  positive  she  saw  the  deed  at  that 
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time.  Her  husband  testifies  that  on  the  12th  or  13th  of  Decem- 
ber, 1876,  **  I  gave  her  the  deed,  sajring  to  her,  *  there  is  the  deed 
of  the  house  on  Thirty-ninth  street,  which  I  have  conveyed  to  you 
in  accordance  with  my  promise  and  the  conditions  we  have  talked 
of,'  or  words  to  that  effect,"  and  the  testimony  shows  that  he  was 
to  convey  to  her  this  property  if  she  would  marry  him.  This  evi- 
dence most  assuredly  is  clear  and  distinct,  and  if  entitled  to  belief, 
proves  that  the  deed  was  delivered. 

[Omitting  a  discussion  of  the  evidence.] 

We  fail  to  find  any  thing  in  the  attending  circumstances  that 
overcomes,  or  requires  us  to  disregard,  their  evidence,  and  it  proves 
that  after  the  deed  was  prepared,  signed  by  Spencer,  witnessed  by 
a  clerk  in  the  bank  and  acknowledged  by  him,  and  certified  by  a 
notary  public,  he  handed  the  deed  to  the  grantee,  his  intended 
wife,  but  a  day  or  two  before  their  marriage. 

Then  what  was  the  purpose  of  Spencer  in  giving  the  deed  to  ap- 
pellee ?  He  specified  no  other  purpose  than  a  delivery  of  a  deed  by 
a  grantor  to  his  grantee.  Is  it  not  the  natural,  if  not  the  inevita- 
ble conclusion,  when  a  grantor,  after  making  a  sale  of  real  estate 
to  another,  prepares  a  deed  conveying  the  premises,  and  gives 
it  to  the  grantee  without  stating  it  is  for  a  different  purpose,  that 
it  is  done  as  a  delivery  of  the  deed  ?  Is  it  possible,  even  when  noth- 
ing is  said  accompanying  the  act,  for  any  reasonable  mind  to  resist 
the  conclusion  that  such  was  the  purpose  ?  It  would  seem  it  could 
not.  Had  he  intended  it  for  a  different  purpose,  can  any  one  sup- 
pose he  would  not  have  stated  it  ?  She  was  unconditionally  placed 
in  possession  and  unrestricted  control  of  the  instrument,  and  that 
was  a  delivery  sufficient  to,  and  did,  vest  the  title  to  the  property 
in  her,  and  whatever  afterward  became  of  the  deed  could  not  affect 
the  title  thus  vested  in  her.  After  its  delivery  it  was  only  evidence 
of  the  title  thus  conveyed. 

Marriage,  from  the  earliest  period  of  the  common  law,  has  ever 
been  held  to  be  a  sufficient  consideration  to  support  a  conveyance 
of  land,  and  such  conveyances  have  ever  been  regarded  as  entitled 
to  as  full  protection  as  conveyances  made  on  the  most  ample  pe- 
cuniary considerations, —  that  the  grantee  is  entitled  to  hold  the 
property  precisely  as  if  she  had  paid  in  money  the  full  value  of  the 
property.  This  being  true,  and  this  conveyance,  as  all  concede, 
having  been  made  in  consideration  that  the  grantee  would  marry 
the  grantor,  that  was  a  sufficient  consideration  to  make  it  valid  and 
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binding  on  all  parties,  including  creditors,  if  it  cannot  be  assailed 
on  other  grounds.  These  are  plain  and  familiar  propositions,  that 
require  the  citation  of  no  authorities  for  their  support.  Some  propo- 
sitions must  be  considered  as  axiomatic,  and  these  are  of  that 

« 

character. 

It  is  however  urged  that  Spencer  was  at  the  time  hopelessly  in-» 
solvent,  and  that  he,  in  making  this  conveyance,  intended  to  per- 
petrate a  fraud  on  his  creditors.  If  this  were  conceded  to  be  true, 
will  it  be  cctntended  that  a  purchaser  paying  a  full  pecuniary  con- 
sideration for  the  property,  and  not  intending  to  aid  or  assist 
Spencer  in  committing  the  fraud,  would  not  be  protected,  and  would 
be  compelled  to  surrender  the  property  to  the  creditors,  and  lose 
the  money  he  paid  in  good  faith  for  it  ?  Surely  not.  While  the  law 
is  vigilant  in  protecting  ci'editors  against  the  fraud  of  their  debtors, 
it  never  despoils  or  confiscates  the  property  of  innocent  purchasers 
for  their  benefit.  Such  purchasers  have  the  same  right  of  pro- 
tection in  their  rights  as  have  creditors,  and  it  must  be  remembered 
that  Mrs.  Spencer  is  entitled  to  the  same  protection  as  had  she  been 
a  cash  purchaser,  and  had  paid  every  dollar  the  property  was  worth. 
If  under  the  circumstances,  such  a  purchaser  would  be  protected, 
slie  must  be. 

It  is  however  insisted,  that  a3  the  husband  of  appellee  wi\s 
utterly  insolvent,  if  she  knew  or  was  charged  with  notice,  we  must 
presume  she  was  a  party  to  the  fraud,  and  as  to  creditors  the  deed 
is  void.  If  this  were  true,  which  we  do  not  concede,  where  is  tlie 
evidence  that  she  had  notice  of  the  fact  ?  We  fail  to  find  it  in  thia 
record.  She  denies  all  knowledge  of  it.  She  says  that  from  what 
she  heard  in  general  conversations  with  her  uncle,  with  whom  she 
lived,  and  who  was  a  trustee  in  the  bank  of  which  Spencer  was  the 
president,  she  supposed  he  was  a  man  of  wealth  and  of  high 
pecuniary  and  social  position,  and  of  the  hundreds  of  thousands  of 
persons  residing  in  the  city,  and  of  the  twelve  or  thirteen  thousand 
creditors  of  the  bank,  there  is  not  one  shown  to  have  even  sus- 
pected his  solvency,  much  less  to  have  known  he  was  a  bankrupt* 
Then  why  require  of  her  a  knowledge  of  that  which  no  one  else  even 
suspected  ?  It  is  true  that"  eight  or  nine  months  after,  she  and  all 
others  knew  that  he  was  then  a  bankrupt,  and  they  may  have 
suspected  he  was  when  the  deed  was  made. 

But  it  is  said  that  Judge  GRAirr,  who  was  attorney  for  her  hus- 
band  as    well    as    herself,    when    consulted  as    to  whether  h& 
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could  make  a  conveyance  of  the  homestead  to  her  as  his  con- 
templated wife,  informed  Spencer  such  a  conveyance,  unless  he 
wtis  indebted  beyond  his  means  to  pay,  would  be  good,  but  it  was 
doubtful  whether  it  could  be  sustained  as  good  against  creditors, 
lie  thinks,  but  does  not  positively  suy,  that  he  in  substance  after- 
ward stated  the  same  to  her.  She,  on  the  contrary,  testifies  she 
hod  no  recollection  of  such  a  conversation.  But  if  it  were  conceded, 
would  that  be  notice  of  any  fact,  if  pursued,  that  would  have  led  to 
notice,  as  appellant's  counsel  insists  it  was  ?  The  witness  stated  no 
fact.  He  did  not  say  that  Spencer  was  indebted  a  dollar,  or  that 
he  believed  or  even  suspected  he  was.  He  did  not  say  it  was  so 
rumored,  or  had  been  suggested  by  any  one.  He  named  no  fact 
calculated  to  arouse  a  suspicion  that  Spencer  was  indebted  to  any 
one,  much  less  that  he  was  insolvent.  We  are  unable  to  see  why 
this  should  have  put  her  on  inquiry.  Even  if  notice  would  affect 
the  validity  of  the  deed,  none  is  shown,  actual  or  constructive. 

That  marriage  is  a  sufScient  consideration  to  support  a  deed  or 
marriage  settlement,  has  become  a  rule  of  property,  and  it  haa 
everywhere  been  regarded  and  acted  upon  as  unquestioned  law,  and 
no  one  can  say  the  extent  of  values  that  would  be  changed  and  titlea 
destroyed  were  it  now  held  that  marriage  is  not  a  consideration  to 
support  a  conveyance  of  real  estate.  If  it  is  necessary  to  changt' 
the  rule,  let  it  be  done  by  the  legislature,  and  its  action  will  be 
prospective,  and  not  retroactive,  to  unsettle  titles  and  deprive  men 
of  their  estates  honestly  acquired.  They  should  not  be  deprived  of 
their  property  as  a  class,  that  the  creditors  in  this  case,  however 
meritorious,  miy  get  the  proceeds  of  this  property. 

It  is  urged  that  a  person  indebted  can  not  make  a  valid  marriage 
settlement ;  that  although  not  so  in  form,  this  conveyance  was  in 
substance  such  a  settlement ;  that  Spencer  being  hopelessly  i.iLolvent, 
it  was  a  fraud  on  his  creditors  to  make  this  deed.  The  power  for 
a  debtor  to  do  so  is  sanctioned  by  a  long  line  of  decisions  coming 
down  from  an  early  period,  with  the  single  limitation  that  tht 
grantee  shall  not  receive  the  grant  to  aid  or  assist  the  grantor  to  de- 
fraud his  creditors.  The  books  abound  in  cases  that  support  tht 
doctrine,  with  scarcely  an  opposing  decision.  Such  was  the  ruli 
of  the  common  law  of  England  when  it  was  ad  jptcd  by  our  legisla^ 
ture,  and  no  reason  is  perceived  why  it  is  no c  adapted  to  our  con*^ 
dition,  and  it  is  not  repugnant  to  our  iii^'t:  tut  ions.  It  is  no\ 
repugnant  to  but  coincides  with  a  sound  public  policy,  to  permit  a 
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woman,  before  assuming  the  marriage  relation,  to  insist  that  a  suit- 
able provision  shall  be  made  for  herself  and  the  helpless  offspring 
of  the  marriage.  The  public  has  a  deep  intei'est  in  the  welfare  of 
all  of  its  members,  and  especially  the  tender  and  the  helpless.  Justice 
does  not  demand  that  all  other  public  interests  shall  yield  to  that  of 
the  creditor  class.  It  has  a  right  to  be  fully  protected  in  all  of  its 
rights,  but  has  no  right  to  demand  that  all  other  interests  shall  be 
disregarded  for  the  advancement  of  their  interests.  Community 
must  be  regarded  by  government  as  a  whole,  and  its  varied,  if  not 
infinite,  interests  are  all  equally  entitled  to  protection  at  its  hands. 
But  this  question  is  in  principle  settled  when  it  is  held  that  marri- 
age is  a  sufficient  consideration  to  support  a  conveyance,  and  that 
it  must  be  protected  precisely  as  a  conveyance  based  on  a  full  valu- 
able consideration.  Post-nuptial  settlements  and  conveyances 
depend  on  entirely  different  considerations.  In  such  cases  there  is 
no  consideration  to  support  the  conveyance.  The  marriage  has 
already  been  consummated,  and  that  can  form  no  consideration  to 
support  such  a  settlement.  In  such  cases  the  conveyance  is  volun- 
tary, and  a  man  must  be  honest  before  he  is  generous.  Hence  in 
such  cjises  he  must  be  free  from  debt,  or  if  indebted  at  the  time  of 
the  settlement,  he  must  retain  ample  means  to  discharge  his  in- 
debtedness, or  the  settlement  will  be  held  fraudulent  as  to  existing 
creditors.  Ante  and  post-nuptial  settlements  depend  on  entirely 
different  principles.  The  one  is  made  on  a  sufficient  consideration 
and  the  other  without  any  consideration. 

On  a  full  and  careful  consideration  of  all  the  objections   urged 
against  the  decree  we  fail  to  perceive  any  error,  and  it  is  affirmed. 

Decree  affirmed. 

NoTK  BT  THB  RBPOBTint.— Several  recent  decisions  on  ante-nuptial  settlements  mar 
advantageouslr  be  gathered  here.  In  PrevoU.  y.  Wilmn^  108  U.  8.  22,  It  was  held 
that  in  order  to  render  an  ante-nuptial  settlement  void  as  a  fraud  upon  the 
(grantor's  creditors  it  must  first  appear  that  both  parties  were  coKnisant  of  the 
intended  fraud  ;  a  fraudulent  intent  on  the  part  of  the  grantor,  in  making  puch  a 
settlement,  of  which  the  grantee  was  innocent,  will  not  have  such  an  effect ;  and 
a  mere  knowledge  by  the  grantee  that  the  grantor  was  embarrassed  will  not  amount  to 
fraud.  FiKLD,  J. »  said  *'  When  a  deed  is  executed  for  a  valuable  and  adequate  considera- 
tion, without  knowledge  by  the  grantee  of  any  fraudulent  intent  of  the  grantor,  it  will  be 
upheld,  however  fraudulent  his  purpose.  To  vitiate  the  transfer  In  such  case.  I  he  grsLtee 
also  must  be  chargeable  with  knowledge  of  the  intention  of  the  grantor.  Now  marriaffe 
is  not  only  a  valuable  consideration,  but  as  Coke  says,  there  is  no  other  oonKiderarion  so 
much  respected  in  the  law.  Bishop  justly  observes,  that  *  marriage  is  attended  and  fcl- 
lowed  by  pecuniary  consequences  ;  by  happiness  or  ml5iery  to  the  parties  ;  by  life  to  un- 
born children ;  by  unquiet  or  repoee  to  the  state;  by  what  money  ordinarily  buys  and  by  what 
DO  money  can  buy,  to  an  extent  which  can  not  be  estimated  or  expressed,  except  by  tha 
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word  infinite.  To  say  therefore,  that  it  is  to  be  regarded,  where  it  ia  the  inducement  to 
any  contract,  as  a  valuable  consideration,  U  to  utter  truth,  yet  only  apart  of  the  truth.* 
And  aliio,  that  *  marriage  is  to  be  ranked  among  the  valuable  considerations,  yet  it  is  dis-^ 
tinguishable  flrom  most  of  these  in  not  being  reducible  to  a  value  which  can  l>e  exiiressed 
in  dollars  and  centu,  while  still  it  is  in  general  termn  of  the  very  higliest  value.*  Law  of 
Married  Wom^n,  Sf  77!^.  Such  is  the  purport  and  language  running  through  aU  the 
decisions,  both  in  England  and  in  this  country,  with  reference  to  marriage  as  a  considera- 
tion for  an  ante-nuptial  settlement.  Barrow  v.  Barrow,  2  Dickens,  fi04  ;  Nairn  v.  Protate^ 
6  Vea.  758 ;  CampUtn  v.  Cotton,  17  Id.  264  ;  Sierry  v.  ^rd«n,  1  Johns.  Ch.  261  ;  Herring  v. 
Wickham,  Z3  QraXL  628;  s.  c  ,  26  Am.  Rep.  406.  In  Maginac  v.  Thompson,  this  court 
said  that '  nothing  can  be  clearer,  both  upon  principle  and  authority,  than  the  doctrine 
that  to  make  an  ante-nuptial  settlement  void,  as  a  fraud  upon  creditors,  it  is  necessary  that 
both  parties  should  concur  in  or  have  cognizance  of  the  intended  fraud.  If  the  settler 
alone  intend  a  fraud  and  the  other  party  have  no  notice  of  it,  but  is  innocent  of  it,  she  is 
not*  and  ca  'not  be  affected  by  it.  Marriage  in  contemplation  of  the  law  is  not  only  a 
valuable  consideration  to  support  such  a  settlement,  but  is  a  consideration  of  the  highest 
value,  and  from  motives  of  the  soundest  policy  is  upheld  with  a  steady  resolution  '  7  Pet. 
898.  The  same  doctrine  is  asserted  by  the  Supreme  Court  of  Alabama,  in  which  State  the 
parties  to  the  deed  of  settlement  reside,  and  in  which  it  was  executed.  Andretos  v.  Jones^ 
10  Ala.  401 .  According  to  these  authorities  there  can  be  no  question  of  the  validity  of  the 
settlement  in  this  case.  There  is  an  entire  absence  of  elements  which  would  vitiate  even 
an  ordinary  transaction  of  sale  where,  if  set  aside,  the  parties  may  be  placed  in  their 
former  positions.  And  an  ante-nuptial  settlement,  though  made  with  a  frauduleut  design 
by  the  settler,  should  not  be  annulled  without  the  clearest  proof  of  the  wife's  participa- 
tion in  the  intended  fraud  ;  for  upon  its  annullment  there  can  follow  no  dissolution  of  the 
marriage,  which  was  the  consideration  of  the  settlement." 

This  case  is  rwported  below,  3  Woods,  631 . 

In  N:xtional  Erchange  Bank  v.  Watmn,  18  R.  I.  78,  the  court  upheld  an  ante-nuptial 
settlement  as  against  creditors,  the  grantee  being  innocent,  although  an  untrue  considera- 
tion was  stated,  the  deed  was  not  recorded,  and  the  grantor  made  repairs  and  improve, 
ments  on  the  estate  conveyed.  They  said:  **  Marriage  is  deemed  in  law  a  valuable 
consideration.  A  conveyance  therefore  in  consideration  of  marria^  stands  upon  a 
different  footing  from  a  voluntary  conveyance .  All  the  authorities  agree  to  this  extent, 
at  least,  that  a  man  though  indebted,  may  settle  a  portion  of  his  property  on  his  intended 
wife,  and  that  in  the  absence  of  fraud,  the  settlement,  if  no  more  than  a  reasonable  pro- 
vision for  the  wife,  will  be  upheld  against  existing  as  well  as  subsequent  creditors. 
CampUmy.  Cotton,  17  Ves.  Jnn.  2G4, 271,  272  ;  Armfidd  v.  Armfi  Id,  Freeman  (Miss.),  811, 
816  ;  Crn/t  v.  Arthur,  3  Des.  223, 282 ;  Buckner  v.  Smithy  4  id.  871, 372 ;  Davidsftn  v.  Graves, 
Riley's  Eq.  282,  235-288  ;  Magniac  v.  ThomjMon,  7  Pet.  348, 891 :  MarshcOl  v.  Morris,  lii  Oa. 
868,373,374;  Smith  y,  AUen,  6  Allen,  45 i,  45 1 ;  Bniaer  v.  MiUer,'> Or,  110,  112."  *»  I:i 
Mo/gniae  ▼.  Thompvm,  7  Pet.  848, 393,  Judge  Story  says  :  *  Nothing  can  be  clearer,  both 
upon  principle  and  authority,  than  the  doctrine  that  to  make  an  ante-nuptial  settlement 
Toid  as  a  fraud  upon  creditors,  it  is  necessary  that  both  parties  should  concur  in  or  have 
cognisance  of  the  intended  fraud.  If  the  settler  alone  intended  a  fraud,  and  the  other 
party  have  no  notice  of  it,  but  is  innocent  of  it,  she  is  not  and  cannot  be,  affected  by  it.  ** 
**  It  does  not  appear  that  Mrs.  Watson  knew  or  had  any  reason  to  believe,  that  Mr.  Wat- 
son was  Insolvent,  or  indebted  even,  or  that  she  had  any  knowledge  of  his  pecuniary  con* 
dltion,  except  that  which  she  admits  in  her  answer,  that  he  told  her  he  was  in  easy  cir- 
cumstanoes  and  abundantly  able  to  make  the  conveyance,  and  that  he  was  regarded  in 
the  community  as  a  man  of  property." 

In  Sanders  ▼.  MUler,  Kentucky  Court  of  Appeals,  1  Ey.  L.  J.  244,  it  was  held  that  prop- 
erty  purchased  by  the  husband  as  agent  for  the  wife  and  paid  for  with  money  given  t  >  her 
bjhim,  in  pursuance  and  fulfillment  of  an  ante-nuptial  contract  between  them  made  In 
ooQslderation  of  marriage,  cannot  be  subjected  to  the  payment  of  the  husband's  debts 
existing  at  the  time  the  money  was  paid .  Also  that  to  make  an  ante-nuptial  settlement 
▼old  as  a  fraud  upon  creditors,  it  is  necessary  that  both  parties  should  concur  in,  or  have 
eognlsanee  of  the  intended  fraud.  Upon  the  second  point  the  court  cite  3fagfi(ac  v. 
l^ompsofi,  7  Pet.  808.  On  the  former  point  the  court,  referring  to  Magnlac  v.  Thompson^ 
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<K>Qtinue :  ^*  Ab  that  case  grew  out  of  a  marriage  settlement  actually  made  before  marriage, 
and  In  the  case  before  us  the  settlement  was  not  consummated  until  after  marriage,  it  Is  not 
in  that  particular  a  complete  authority  here.  But  in  the  case  olBrouming*8  Admr'av,  Cop^ 
page,  8  ilibb,  87 .  this  oourt  held  that  a  contract  between  h  usband  and  wife  made  before  mar- 
riage, but  not  to  be  operative  until  after  coverture  ceased,  was  not  extinguished  by  the  in- 
termarriage under  the  rule  that  in  general  the  contracts  made  between  husband  and  wife, 
when  single,  become  void  by  their  marriage.  And  this  exception  to  the  general  rule  is  baaed 
upon  the  valuable  consideration  ftimished  by  her  to  uphold  the  contract ;  and  in  that  case 
the  consideration  was  her  agreement  that  ne  should  enjoy  all  of  her  estate  during  his  life, 
although  she  might  die  without  issue.  On  this  point  see  2  Bibb,  408.  And  in  a  more 
recent  case,  Kinnard  v.  Danidt  18  D.  Monr.  600,  valuable  and  meritorious  considerations 
moving  from  the  wife  were  given  their  full  force  in  support  of  settlements  made  after 
marriage  in  pursuance  of  an  ante-nuptial  agreement.  Koper  on  Property,  vol.  1,  p.  808, 
cited  in  the  case  above,  says  that  *  settlements  made  after,  but  in  pursuance  of  written 
articles  entered  into  or  letters  written  before  the  marriage,*  are  *  unimpeachable  by  any 
persona,  whether  they  be  creditors  or  subsequent  parchasers,  for  the  contract  of  marriage 
is  a  valuable  oonsideratloii,  and  establishes  the  settlement  against  every  one.*  ** 


SoANLAN  V.  Keith, 

a08  111.  684.) 

yegotiabU  inttrument  —  signing  by  agent  —  etf%d$nee. 

A  note  in  ordinary  form,  **  we  promise  to  pay/'  was  signed,  *'  Samnel  L.  Keith, 
President,  Chicago  Ready  Hoofing  Go./'  and  at  the  left  was  signed,  **  W. 
H.  Kietzinger,  Secretary,"  and  bore  the  seal  of  the  company.  SM,  that  evi- 
dence was  competent  to  show  the  incorporation  of  the  company  and  the  char* 
acter  of  its  basiness. 

nUFFICIENTLY  reported,  39  Am.  Hep.  302. 


O^SBS 


GOUST  OF  ERRORS  AND  APFEAIS 


OF 


NEW  JEBSET. 


Jwmmt  Oett  Ivsubakob  Ooxpavt  t.  Knnrob 

<8  Stow,  m  N.  J.  ■«.]  nu 

fntwrauM  — ilMiNi — tcid  p^Jifaf. 

A  poli«7  of  file  Inranuioe,  conditioned  to  be  void  in  cue  of  makta^  ftof  wH^ 
•eqttant  izanranoe  on  the  same  piopertjr  not  oonsented  to^  le  no*  ii>oldtfd  W> 
a  enbeeqaent  insaianee  conditioned  to  be  tM  In  OMe  of  any  oikef  liiMuaiioa 
on  the  same  property  not  oonsented  to.* 


AOTION  to  leooyer  money  paid  on  fire  insannoe  |M>1]<sj«    The 
head-note  and  opinion  show  the  facta.    Thir  aotioii  waa  die* 
missed  below. 

Flavel  MeOe$,  for  appellant. 

Wm.  H.  Morrow,  for  respond^it. 

SouDDBBy  J.     The  defense  made  hj  the  dBfendanta  in  their 
answer  and  proofk  is,  that  the  policy  obtained  by  the  defendant^ 

*  See  Landen  t.  Watertoum  Sim  im.  0^  ante,  864. 
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Catharine  Nichol,  in  the  Millyille  Insurance  Company,  after  the 
execution  and  delivery  of  the  complainant's  policy,  was  yoid,  be- 
cause of  a  condition  appearing  on  its  face,  broken  at  the  time  it 
was  made,  and  which  has  not  been  waived  by  any  subsequent  act 
of  the  Millville  company.  Both  policies  contain  the  condition  that 
^'if  the  assured  shall  have,  or  shall  hereafter  make  any  other  in- 
surance  on  the  property  hereby  insured,  or  any  part  thereof,  without 
the  consent  of  the  company  written  hereon,  then  this  policy  shall 
be  void/'  The  Millville  policy  has  no  consent  to  any  other  policy 
written  thereon,  nor  is  there  any  proof  that  they  had  knowledge  of 
the  complainant's  policy  until  i^r  the  fire.  By  the  express  terms 
at  this  second  policy  it  was,  therefore,  at  the  time  it  was  executed, 
void,  because  at  that  time  there  was  a  policy  issued  by  the  com- 
plainants to  which  no  consent  was  given.  The  condition  for  con- 
sent was  a  condition  precedent  to  the  vitality  of  the  policy,  which 
was  broken  as  soon  as  it  was  accepted  by  the  insured,  and  the  policy 
never  could  be  enforced  at  any  time  if  loss  by  fire  had  been  sus- 
tained, nor  could  any  action  be  maintained  on  it. 

It  was  different  with  the  complainant's  policy,  which  was  valid 
in  its  inception,  and  was  only  liable  to  be  avoided  by  some  breach 
of  its  conditions  happening  after  it  was  issued  and  took  effect.  The 
principal  breach  which  is  claimed,  is  of  the  stipulation  that  if  as- 
sured shall  hereafter  make  any  other  insurance  on  the  property 
thereby  insured,  without  the  consent  of  the  company  written  there- 
on, this  policy  shall  be  void.  The  exact  term  used  is  important, 
*'  make  other  insurance;"  not  if  she  shall  obtain,  or  attempt  to  ob- 
tain any  other  policy  of  insurance,  whether  vaUd  or  not  valid.  The 
difference  between  a  policy  and  a  valid,  effectual  insurance  is  here 
indicated;  it  is  the  difference  between  the  instrument  and  the  ob- 
ject sought  by  it.  The  rule  of  interpretation  applied  to  policies  of 
insurance  does  not  admit  of  any  latitude  in  a  construction  which 
will  work  a  forfeiture,  and  will  never  be  extended  beyond  the  exact 
words  of  the  policy  to  reach  that  result  This  rule  has  been  defined 
in  the  recent  cases  of  Carson  v.  Jersey  City  Ins.  Cb.,  14  Yr.  300, 
and  State  Ins.  Co.  v.  Maackens,  9  id.  564.  While  therefore  we  are 
constrained  to  say  that  the  word  **  void,"  in  the  second  policy  does 
not  mean  voidable,  or  something  else  than  void,  although  such  in- 
terpretation works  a  forfeiture  and  avoids  that  instrument,  we  are 
also  justified  in  holding  that  the  word  ''  insurance,"  used  in  the 
first  policy^  is  not  equivalent  to  the  word  ''  policy,"  and  that  the 
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subsequent  policy  obtained,  being  no  insurance,  creates  no  forfeit^ 
ure.  There  can  be  no  other  reasonable  conclusion;  for  a  oontract 
of  insurance  is  a  contract  ot  indemnity,  and  if  there  be  no  indem- 
nity by  its  terms,  and  the  contract  is  void,  then  there  is  no  insur- 
ance, though  there  may  be  a  policy  of  insurance  in  form.  The  call 
for  an  insurance,  in  fact,  is  not  met  by  the  formal  execution  of  a 
contract  for  insurance  which  is  defeated  as  soon  as  it  is  made,  by 
one  or  more  of  the  proyisions  or  conditions  contained  in  it. 

This  result  does  not  stand  on  the  construction  now  given,  as  »  • 
first  suggestion,  for  there  is  express  authority  in  our  State  whicKr 
has  been  approved  and  followed  in  our  courts  for  many  years*.. 
Since  the  case  of  Sehenck  v.  Mercer  Co.  Ins.  Co.,  4  Zab.  447,  de* 
cided  in  1854,  it  has  been  the  settled,  law  with  us  that  where  therv 
is  a  condition  like  the  present  one  in  the  first  policy,  it  must  be 
made  to  appear  that  the  second  policy  is  a  valid,  subsisting  con* 
tract,  and  the  showing  of  a  policy  void  when  it  was  issued  is  not  ^ 
sufficient  to  defeat  the  prior  insurance.     The  case  cited  is  directly/ 
in  point,  and  will  not  be  overruled  when  it  so  clearly  appears  to  he^ 
in  accordance  with  the  exact  rule  of  construction  applicable  to  such 
contracts,  and  when  it  is  also  sustained  by  the  weight  of  authority 
in  other  courts.     This  support  will  be  found  in  the  following  cases^ 
and  others  that  might  be  cited:  Jackson  v.  Massctchusetis  Mutual 
Fire  Ins.  Co.,  23  Pick.  418  (34  Am.  Dec.  69);  Clark  v.  New  England 
Ins.  Co.,  6  Cush.  342;  Hardy  v.  Union  Ins.  Co.,  4  Allen,  217;  Thomas 
V.  Builders  Ins.  Co.,  119  Mass.  121;  s.  c,  20  Am.  Bep.  317;  Staeey  y. 
Franklin  Ins.  Co.,  2  W.  &  S.  506;  Oale  v.  Belknap  Ins.  Co.,  41  N. 
H.  170;  Philbrook  v.  New  England  Ins.  Co.,  37    Me.  137;  Rising* 
Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  520;  Mitchell  v.  Lycoming  InSi 
Co.,  51  Penn.  St.  402;  Hubbard  v.  Hartford  Ins.  Co.,  33  Iowa,  325p 
Knight  v.  Eureka  Ins.  Co.,  26  Ohio  St.  664;  s.  c,  20  Am.  Rep. 
778. 

It  seems  also  that  the  examination  of  this  subject  by  approved 
text-writers  has  led  them  to  the  same  conclusion.  May  on  Ins» 
437;  Flanders  on  Fire  Ins.  49,  50;  2  Pars,  on  Maritime  Law,  100; 
Wood  on  Fire  Ins.,  §  348. 

The  cases  most  frequently  cited  in  opposition  to  this  doctrine  are 
Carpenter  v.  Providence  Washington  Ins.  Co.,  16  Pet.  495;  Biglerx. 
Neta  York  Central  Ins.  Co.,  22  N.  Y.  402.  In  the  latter  case  the? 
second  policy  was  treated  by  both  parties  to  it  as  a  valid,  subsisting- 
insurance,  and  a  draft  was  given  by  the  company,  and  accepted  by  the 
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insured,  to  pay  the  amount  of  the  loss;  and  in  the  former  the  deci* 
sion  appears  to  have  been  put  upon  the  ground  that  the  policy  could 
only  be  defeated  by  proof  of  the  existence  of  the  extrinsic  facts  of  mis- 
representation in  obtaining  the  insurance,  which  did  not  render  it 
utterly  void  ab  iniiio,  but  merely  Toidable.  In  that  case  the  court 
also  declined  to  discuss  the  ca^^s  cited  in  conflict  with  the  conclu- 
sion, and  said  they  were  distinguishable  from  it,  and  could  not  be 
permitted  to  govern  it.  These  cases  and  others  have  been  consid- 
ered in  those  to  which  reference  has  been  above  made,  and  it  will 
not  be  necessary  to  examine  them  further,  for  notwithstanding  the 
great  respect  to  which  they  are  entitled,  their  reasoning  and  au- 
thority are  not  sufficient  to  overcome  the  weight  of  opinion  agamst 
them  which  has  been  approved  in  our  own  courts.  The  latest  case 
to  which  my  attention  has  been  directed  is  Landers  v.  Wateriown 
Ins.  Co.,*  m  the  Court  of  Appeals  of  New  York,  reported  in  24 
Alb.  Law  Jour.  535  (1881),  which  appears,  from  the  brief  citation 
there  given,  to  follow  the  earlier  case  of  Bigler  v.  New  York  Central 
Ins.  Co.;  but  whether  distinguishable  or  not  from  this  case  under 
consideration,  it  can  hardly  be  allowed  to  change  the  opinion 
already  expressed. 

As  there  was  no  actual,  valid  insurance  in  the  Millville  Insurance 
Company  at  the  time  Mrs.  Nichol  made  the  proof  of  her  loss  to  the 
complainants,  there  was  no  fraud  which  materially  affected  them  in 
her  statement  that  she  had  no  other  insurance  on  the  property; 
nor  in  her  allegation  that  the  actual  value  of  the  house  insured,  at 
the  time  of  the  fire,  was  $2,000,  as  that  was  an  expression  of  opin- 
ion only,  and  not  a  misstatement  of  a  fact  material  to  the  insurer* 

[Omitting  minor  points.] 

The  decree  is  affirmed,  with  costs  allowed  to  the  respondents  in 
this  court. 

Decree  unanimausiy  affirmed. 
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An  insunuioe  policy  provided  that  a  company  ehould  not  be  liable  tor  file 
csaosed  by  *' invasion,  Insarrection,  riot,  civil  commotion,  or  military  or 
nanrped  power.'*  A  coal-breaker  insured  was  bamed  by  a  party  of  men  al 
night,  who  fired  shots  and  drove  away  the  watchman.  Held,  a  riot,  without 
proof  of  a  previoas  unlawful  assembling,  accompanied  by  force  or  violence.* 

ACTION  on  a  fire  insurance  policy.     The  head-note  states  the 
facts.     The  plaintiff  had  judgment  below. 

George  Hill  and  Joshua  W.  Comly^  for  plaintiff  in  error. 

8,  P.  Wolverton  and  /.  B.  Packer,  for  defendant  in  error. 

Okeek,  J.     The  defendant's  sixth  point  requested  the  court  to 
tay  **  that  if  the  jury  believe  that  the  breaker  was  destroyed  by  fire 

*8ee Stater.  Brown  (W  Ind.  06),  85  Am.  Bep.  210. 
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in  the  maimer  testified  by  Timothy  Adams,  their  Terdict  ought  to 
be  in  favor  of  the  defendant"  The  seventh  point  made  a  similar 
request  as  to  the  testimony  of  Alfred  Ford.  Adams  had  testified 
that  at  about  eleven  o'clock  at  night,  while  he  was  watching  at  the 
breaker,  ''  there  was  a  lot  of  men  came  up  to  the  breaker  through 
the  woods.  I  first  heard  them,  and  I  fired  a  shot ;  they  fired  too ; 
they  returned  the  fire  and  came  up  right  away  and  set  fire  to  the 
brekker.  I  seen  some  of  them  ;  now  I  couldn't  tell  you  how  many 
I  seen  that  was  there.  I  didn't  see  any  before  the  breaker  waa  on 
fire ;  I  seen  then  may  be  eight  or  ten ;  I  can't  tell  how  far  they 
were  away  from  the  breaker  when  they  commenced  shooting ;  may 
be  fifty  yards  or  so  ;  they  didn't  make  much  noise." 

Q.  **  What  amount  of  shooting  was  done  P'  A.  ''  It  was  a  regu- 
lar voUey.  I  think  may  be  there  was  fifty  shots  fired  altogether ; 
I  heard  them  coming  in  the  direction  of  the  breaker.  *  *  *  I  did 
not  go  down  until  they  had  the  breaker  on  fire ;  they  came  right 
iup  after  the  shooting  and  set  fire  to  the  breaker  ;  after  they  set  fire 
to  the  breaker  I  came  down  and  went  into  the  drift.  *  *  *  I 
•didn't  hear  them  say  much,  only  when  they  came  they  said  '  Qet 
out  of  this ;'  that  is  about  all  I  think  I  heard." 

Q.  ''  How  did  they  set  fire  to  it  ?"  A.  ''  They  got  some  fine 
Icindling  wood  and  poured  some  coal  oil  on ;  they  hollered  for  it ; 
one  hollered  for  wood  ;  and  the  other  said  '  give  me  that  coal  oil-;  * 
that  I  heard;  then  they  set  it  on  fire  ;  it  burned  pretty  rapidly.  ^  *  ^ 
I  can't  say  I  was  afraid;  I  didn't  like  to  stay  in  the  breaker  any 
how ;  I  didn't  want  to  be  burned  up.  *■*  *  *  I  was  not  in  danger  of 
being  shof7  because  I  was  inside  of  the  breaker ;  they  couldn't  shoot 
through.  I  was  more  in  danger  of  the  fire  than  from  being  shot ; 
I  crawled  down  the  plane  over  their  heads." 

Ford  testified  that  he  also  was  a  watchman  at  the  breaker  on  the 
Tught  of  the  fire,  and  was  in  the  office  immediately  before  the  fire, 
;and  heard  four  shots  fired  one  at  a  time,  and  then  there  was  a 
silence.  '^  After  I  heard  the  four  shots  then  there  was  a  lot  fired. 
Just  about  I  guess  ten  or  fifteen  yards  from  me ;  lot  of  shots, 
mounded  to  me  like  a  volley  of  them.  ♦  *  ♦  After  the  shots  were 
fired  they  plunged  into  the  office,  one  of  the  men  as  soon  as  that 
volley  of  shots  was  fired,  and  asked  who  was  there,  but  there  was 
nobody  there  ;  I  wasn't  in  the  office  at  the  time  ;  I  saw  him  com- 
ing into  the  office  from  the  back  window  ;  I  didn't  see  anybody  else 
Ihere  at  the  time ;  I  heard  him  ask  who  was  there  ;  I  didn't  make 
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any  answer  to  the  question ;  I  wouldn't  have  been  here  if  I  had^  1 
guess ;  I  went  baok  of  the  office  down  in  the  bush  and  concealed 
myself.    *  *  *  I  wouldn't  like  to  fight  against  so  nutny  men.'' 

We  are  decidedly  of  the  opinion  that  in  the  foregoing  testimony 
eyery  element  of  riot  is  found,  whether  at  common  law  or  under 
our  act  of  1705.  There  was  the  unlawful  assemblage  of  three  or 
more  persons  combined  together  to  perpetrate  an  outrageous  and 
violent  crime.  The  commission  of  the  crime  was  immediately  pre- 
ceded by  numerous  discharges  of  firearms.  Two  peaceable  citizens 
engaged  in  watching  and  protecting  the  premises,  placed  there  for 
that  purpose,  were  compelled  to  flee  therefrom  in  terror  of  their 
lives.  The  crime  was  arson,  one  of  the  most  odious  known  to  the 
criminal  law.  It  was  committed  at  a  late  hour  of  the  mght,  when 
the  great  majority  of  persons  are  in  their  beds  and  asleep  and  least 
prepared  to  defend  themselyes  or  their  property.  It  is  an  offense 
haring  a  more  natural  and  necessary  tendency  to  put  whole  com-* 
munities  in  fear  and  terror  than  almost  any  other.  In  this  instance 
it  was  accompanied  by  the  voices  of  men  calling  for  wood  and  oil 
with  which  to  apply  tiie  fire,  by  the  loud  and  appalling  noise  of  ex- 
ploding  weapons  of  destruction,  and  the  criminals  themselves  were 
a  band  of  men  whose  numbers  could  not  be  determined  on  account 
of  the  darkness  of  the  night.  For  a  court  m  charging  a  jury  to 
speak  of  such  an  occurrence  as  any  thing  less  than  a  riot  of  the 
most  marked  and  distinct  character  would  be  simply  to  mislead 
them.  We  think  the  learned  judge  of  the  court  below  in  his  com- 
ments to  the  jury  dealt  quite  too  leniently  with  the  plain  and  un- 
disputed  facts  of  the  case.  He  said  to  them  that  to  prove  a  riot 
there  must  be  a  previous  unlawful  assembling,  accompanied  with 
dionmstances  of  force  or  violence,  and  ''  that  if  the  assembling  of 
persons  be  not  accompanied  with  such  circumstances  as  these  it 
cannot  be  deemed  a  riot,  however  unlawful  the  acts  which  they  ac- 
tually committed."  From  this  the  jury  would  naturally  infer,  that 
unless  the  proof  went  back  to  the  time  when  the  men  first  met  to- 
gether, and  established  that  such  original  meeting  was  attended 
with  circumstances  of  actual  force  and  violence,  a  case  of  riot  could 
not  be  made  out,  no  matter  what  acts  of  outrage  and  violence  were 
subsequently  perpetrated.  Such  is  not  the  law  as  we  understand 
it,  and  we  consider  it  error  to  say  or  to  intimate  that  it  is  to  a  jury 
charged  with  the  trial  of  such  a  case.  We  think  too  that  the  court 
rather  overstated  the  necessity  of  proving  "  a  violent,  turbulent,  dis« 
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orderly  and  noisy  disturbanoe  of  the  pnbho  peace ''  in  order  to  make 
out  a  case  of  riot  There  was  no  controversy  as  to  what  were  the 
facts ;  not  a  witness  was  called  to  give  any  other  acconnt  of  the  oo- 
currence  than  that  testified  to  by  Adams  and  Alfred  Ford.  Their 
credibility  was  not  assailed  or  impeached  in  any  manner.  It  was  a 
case  in  which  it  would  have  been  entirely  proper  for  the  court  to 
characterize  directly  the  criminal  aspect  of  the  facts  testifiod  to  by 
tte  witnesses  named.  Instead  of  doing  this  the  learned  judge  told 
the  jury  they  must  decide  whether  they  believed  the  witnesses 
when  there  was  not  a  shadow  of  doubt  thrown  upon  their  credi- 
bility ;  and  if  they  believe  them  they  are  to  **  determine  the  facts 
and  circumstances."  Whether  the  facts  and  circumstances  con- 
stituted a  riot  he  did  not  tell  them,  although  expressly  requested 
to  do  so  in  two  points.  In  our  opinion  he  should  have  affirmed  the 
defendant's  sixth  and  seventh  points  without  qualification.  For 
not  doing  so  he  was  in  error,  aa  also  in  the  general  charge  for  the 
reasons  heretofore  stated.  We  sustain  the  second,  tenth,  eleventh 
and  twelfth  assignments  of  error,  and  on  these  the  case  is  reversed. 

Judgment  rwermL 
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▲  iMuk  thai  haa  reoeived  money  from  a  onatomer  and  eredited  it  to  him  on  ita 
booka»  may  not  be  hoard  anbaeqnontl  j  to  allege  that  the  deposit  belonged  to 
•ome  one  elae.* 

ASSUMPSIT.    The  opinion  states  the  case.    The  plaintiff  had 
judgment  below. 

O.  8.  ifcOormiek  and  Cline  O.  Furst^  for  plaintiff  in  error. 

&  JZ.  PedUf  for  defendant  in  error. 

Paxsoit,  J.  The  pliuntiff  below  brought  his  suit  against  the 
First  National  Bank  of  Lock  Haven,  to  leoover  the  amount  of 
moneys  he  had  deposited  with  said  bank.    The  defendant  offered 

»See  Wood  y,  Boi/laton  JTat  Bile.  (ISQHiM,  808),  87  Am.  Rep.  SU. 
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to  prove  that  the  money  deposited  in  the  name  of  James  D.  Mason, 
the  plaintiff,  was  in  fact  the  money  of  the  firm  of  Thomas  &  Ma- 
son, of  which  firm  the  plaintiff  was  a  clerk;  that  the  plaintiff  had 
admitted  at  the  time  the  deposits  were  made  that  the  money  be- 
longed to  said  firm,  and  were  placed  in  his  name  as  a  matter  of  con- 
venience in  paying  small  bills;  and  that  the  said  Thomas  &  Mason 
were  indebted  to  the  said  bank  in  excess  of  the  amount  standing 
on  its  books  to  the  credit  of  the  plaintiff.  The  bank  claimed  to 
set  off  the  indebtedness  of  Thomas  &  Mason  against  the  claim  of 
plaintiff  in  this  suit.  This  evidence  was  rejected  by  the  court  be- 
low; and  forms  the  subject  of  the  first  assignment  of  error. 

Thomas  &  Mason  made  no  claim  to  this  money.  The  said  firm 
having  failed,  the  bank  seeks  to  protect  itself  by  setting  up  their 
title  to  the  funds  in  question. 

It  is  well  settled  that  money  deposited  in  a  bank  to  the  credit  of 
A.  may  be  shown  to  be  the  property  of  B.  It  may  be  reached  by 
attachment  on  the  part  of  the  judgment-creditors  of  B.,  or  its  pay- 
ment by  the  bank  to  A.  may  be  stopped  by  a  proper  notice  on  the 
part  of  B.  that  the  money  belongs  to  him.  The  credit  on  the  books 
of  the  bank  is  but  prima  facie  evidence  of  ownership.  Harrisburf/ 
BankY.  Tyler y  3  W.  &  S.  373  ;  Frazier  v.  Erie  Bank,  8  id.  18  ; 
Jackson  v.  Bank  of  the  United  States,  10  Barr.  61 ;  Bank  of  Nor- 
thern Liberties  v.  Jones,  6  Wright,  541 ;  Stair  v.  York  National 
Bank,  5  P.  P.  Smith  368;  Arnold  y.  Macungie  Savings  Bank,  21 
id.  290.  These  were  cases  however  in  which  the  true  owner  set  up 
a  claim  to  the  fund.  We  have  here  a  very  different  question.  The 
bank,  the  depositary,  sets  up  an  adverse  title  to  defeat  the  suit  of 
its  own  depositor.  The  bank  held  its  claim  against  Thomas  &  Ma- 
son when  the  plaintiff  made  his  deposits,  and  they  knew,  or  at  least 
they  allege  they  knew  when  the  deposits  were  made,  that  the  money 
so  deposited  in  plaintiff's  name  belonged  to  said  firm.  Yet  under 
these  circumstances  and  with  this  knowledge  they  permitted  the 
plaintiff  to  make  the  deposit  in  his  own  name.  Having  received  it 
as  the  money  of  the  plaintiff  and  given  him  credit  therefor,  the 
bank  is  estopped,  in  the  absence  of  any  notice  from  or  claim  by 
the  real  owner,  from  disputing  the  plaintiff's  title.  Having  re- 
ceived the  money  as  the  money  of  the  plaintiff,  it  is  bound  to 
pay  it  to  him  or  upon  his  order.  Such  a  contract  is  implied  from 
the  fact  of  the  deposit.  In  Jackson  v.  Bank^  supra ,  the  funds  in 
the  bank  to  the  credit  of  Warwick  were  attached.  The  bank  paid 
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the  money  to  Warwick  notwithstanding  the  attachment,  and  was 
held  liable  therefor.  It  was  said  by  Mr.  Justice  Coulteb,  in  d^ 
livering  the  opinion  of  the  court :  ^'  The  first  question  that  occurs 
is  this :  could  the  bank,  if  the  attachment  had  not  been  served, 
have  resisted  the  claim  of  Warwick  to  the  money  he  had  deposited 
with  them  ?  They  receiyed  it  and  the  bills  as  his,  entered  them  on 
their  books  as  his,  and  were  bound,  in  the  absence  of  any  attach- 
ment, to  have  paid  the  funds  to  him.  How  then  were  they  placed 
in  any  better  position  by  the  service  of  the  attachment  ?  The  at- 
taching-creditor  stands  in  the  place  of  Warwick.  If  they  oould 
not  allege  as  against  Warwick  that  the  funds  were  not  his,  neither 
can  they  allege  as  against  the  attaching  creditor  that  they  are  not 
Lis,  and  yet  turn  round  and  pay  the  money  to  Warwick  to  enable 
him  to  defeat  his  creditor.'' 

It  is  clearly  against  public  policy  to  permit  a  bank  that  has  re* 
ceived  money  from  a  depositor,  credited  him  therewith  upon  its 
books,  and  thereby  entered  into  an  implied  contract  to  honor  his 
•check,  to  allege  that  the  money  deposited  belonged  to  some  one  else. 
This  may  be  done  by  an  attaching  creditor  or  by  the  true  owner  of 
the  fund,  but  the  bank  is  estopped  by  its  own  act.  A  departure 
from  this  rule  might  lead  to  novel  results  and  embarrass  commer- 
cial transactions. 

We  are  of  opinion  that  the  evidence  referred  to  in  the  first  and  sec- 
ond assignments  was  properly  rejected. 

JudgmmU  affirmed. 


Baker  v.  Allegheny  Bailroad  Ook pant. 

(05  Penn.  St.  til.) 
Miuter  and  BenarU — dutjf  a$  to  machinery  —  derriek  rope, 

a  serrant  was  killed  hy  the  breaking  of  a  rope  on  the  master's  derrick  oa 
the  first  day  of  his  using  it  in  the  master's  work.  Tlie  rope  was  two  oi 
three  jears  old,  had  been  exposed  to  the  weather,  and  was  rotten  althongb 
apparently  sound.  /fMf  that  there  was  evidence  of  the  master's  negli- 
gence for  the  jary,  and  that  the  servant  was  not  guilty  of  contributor; 
negligence.* 

•SeeHolden  ▼.  FttcMmrg  R.  r:o.  iU»  aCasa.  268),  37  Am.  Rep.  848 ;  Muttan  ▼•  PMIo.,  alt. 

Co.  (78  Penn.  St.  25),  81  Am.  Rep.  2. 
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rPRESPASS  on  the  case  for  damages  for  negligently  candng  the 
J.  death  of  the  decedent  The  opinion  states  the  facts.  The 
defendant  had  judgment  below. 

Frank  FiMing  and  Oeorge  A.  Jmihs,  for  plaintifib  in  error. 

JET.  T.  Bearddey  and  Wallace  dk  Kreba,  for  defendants  in  error. 

Shabswood,  0.  J.  The  deceased,  to  recover  damages  for  whose 
death  this  action  was  instituted  in  the  court  below,  was  a  laborer 
employed  by  the  defendants  in  hoisting  stones  upon  the  cars  of  a 
gravel  train.  For  this  purpose  a  derrick  was  used  on  an  upright 
wooden  mast  held  in  place  by  guy  ropes,  and  while  in  the  act  of 
raising  a  heavy  stone,  one  of  the  ropes  broke  and  the  mast  of  the 
derrick  fell  with  great  force  on  the  deceased,  inflicting  an  injury 
from  the  effects  of  which  he  died  within  an  hour. 

Whether  the  defendants  were  prima  fco-e  liable  was  the  question; 
in  other  words,  did  the  evidence  adduced  by  the  plaintiffs  make  out 
such  a  case  as  ought  to  be  submitted  to  the  jury?  The  learned 
judge  below  thought  not,  and  accordingly  nonsuited  the  plaintiffs. 

The  facts  in  regard  to  the  rope  may  be  briefly  stated.  It  wi^ 
about  two  inches  thick,  and  there  was  every  reason  to  believe  that 
it  was  originally  sufficiently  strong  for  the  purpose  which  it  was 
used.  But  there  was  evidence  that  the  derrick  was  an  old  structure, 
and  the  rope  at  the  time  of  the  accident  had  been  in  use  two  or 
three  years,  perhaps  more.  During  this  time  it  had  been  exposed 
to  the  weather.  Several  witnesses,  who  examined  the  rope  immedi- 
ately  after  the  accident,  testified  that  at  the  place  where  it  had 
broken  it  was  rotten  and  unsafe,  and  there  was  evidence  that  such 
was  commonly  the  result  of  the  exposure  of  such  a  rope  to  the 
weather  for  that  or  a  much  shorter  period  of  time. 

There  is  no  dispute  as  to  the  law  applicable  to  such  a  case.  It 
has  been  long  and  well  settled.  A  servant  assumes  aU  the  ordinary 
risks  of  his  employment.  He  cannot  hold  the  master  responsible 
for  an  injury  which  cannot  be  traced  directly  to  his  negligence.  If 
it  has  resulted  from  the  negligence  of  a  fellow-servant  in  the 
same  employment,  he  must  look  to  him  and  not  to  the  master  for 
redress.  The  master  does  not  warrant  him  against  such  negligence. 
The  duty  which  the  master  owes  to  his  servants  is  to  provide  them 
with  safe  tools  and  machinery  where  that  is  necessary.  When  he 
does  this,  he  does  not  however  engage  that  they  will  always  con- 
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tinue  in  the  same  condition.  Any  defect  which  may  become  appa- 
rent in  their  use  it  is  the  duty  of  the  servant  to  observe  and  report 
to  his  employer.  The  servant  has  the  means  of  discovering  any 
such  defect  which  the  master  does  not  possess.  It  is  not  negligence 
in  the  master  if  the  tool  or  machine  breaks,  whether  from  an 
internal  original  fault  not  apparent  when  the  tool  or  machine  was 
at  first  provided,  or  from  an  external  apparent  one  produced  by 
time  and  use  not  brought  to  the  master's  knowledge.  These  are  the 
ordinary  risks  of  the  employment  which  the  servant  takes  upon 
himself.  Ryan  y.  Cumberland  Valley  Railroad  Co.,  11  Harris, 
384. 

But  do  these  rules  apply  to  such  an  instrument  as  a  rope  used  in 
a  derrick  which  is  employed  in  raising  heavy  weights  ?  No  doubt 
a  perfectly  new  rope  and  one  to  all  appearances  sound  may  break, 
and  the  master  would  not  be  responsible  for  the  consequence,  hav- 
ing furnished  a  rope  of  the  proper  size  for  the  purpose,  to  all 
appearance  sound.  But  there  was  evidence  in  this  case,  sufficient 
certainly  to  make  a  question  for  the  jury,  that  such  a  rope  after 
having  been  used  for  a  year  or  more,  and  exposed  during  that  time, 
as  the  one  in  question  seems  to  have  been,  was  no  longer  a  safe  rope, 
even  though  it  did  not  outwardly  exhibit  any  signs  of  decay.  The 
master  is  bound  to  know  that  a  rope  under  such  circumstances  will 
only  last  a  limited  time.  It  will  not  do  for  him  to  furnish  a  sound 
rope  and  then  fold  his  arms  until  by  actually  breaking  it  is  demon« 
strated  to  be  insecure.  It  will  not  do  to  say  that  the  servant  is 
bound  to  know  this  as  well  as  his  master,  and  to  warn  him  that 
after  such  a  time  he  ought  to  procure  a  new  rope.  Is  the  servant 
bound  to  notify  the  master  of  that  which  he  knows  or  ought  to 
know  himself  without  such  information  ?  He  knows  how  long  the 
rope  has  been  in  use.  The  servant  may  not  know.  In  this  case 
the  deceased  did  not  know.  It  appears  to  have  been  the  first  day 
that  he  worked  on  the  derrick.  There  was  nothing  to  attract  his 
notice  in  the  outward  appearance  to  show  how  long  it  had  been  in 
use.  It  is  the  duty  of  employers  to  renew  instruments  of  thia 
character  at  proper  intervals.  The  expense  would  certainly  not  be 
great,  and  a  due  regard  to  the  lives  of  their  servants  imperative!} 
demands  it. 

[Omitting  minor  matters.] 

Jtidgment  reversed,  and  procedendo  awarded^ 
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Ex  PABTB  SXEIKMAir. 
(MPana.  81.280.) 

Attorneys,  who  were  also  editon  of  a  newspaper,  pabliehed  la  their  news, 
paper  a  libellous  article,  charging  a  judge  with  prostitating  the  maehinery 
of  justice  to  serve  party  purposes  in  a  certain  case.  Thereupon  proceed- 
ings for  disbarment  were  instituted  against  them,  and  they  were  disbarred 
lor  misbehavior  in  office,    ffdd,  error.    (See  note,  p,  642.) 

DISBARMENT  proceedings.    The  opinion  states  the  oaae.    Tha 
attorneys  had  been  disbarred,  and  brought  error. . 

Rufus  B.  Shapley,  A.  K.  MeOlure  and  JafM8  B.  Oawen,  for 
plaintiffs  in  error. 

H.  W.  Palmer,  John^B.  MePhermm,  and  tk  H.  Reynolds,  amid 
eurim. 

Sharswood,  0.  J.  The  record  before  us  has  been  brought  up 
by  a  writ  of  error  under  the  act  of  assembly,  approved  May  19, 
1879,  Paniph.  L.  66,  entitled  ''An  act  regulating  proceedings 
against  attorneys  at  law  in  this  Commonwealth."  It  provides 
'*  that  in  all  cases  of  any  proceedings  in  any  court  of  this  Com- 
monwealth against  any  attorney  of  said  court  for  unprofessional 
conduct  as  an  officer  of  such  court,  said  attorney  shall  be  entitled 
to  a  writ  of  error  from  the  Supreme  Court  of  this  Commonwealth, 
as  in  civil  cases  to  said  court,  from  any  judgment,  order  or  decree 
of  said  court  against  him  as  such  officer,  which  writ  of  error  shall 
remove  the  record  and  all  the  proceedings  therein  to  the  Supreme 
Court  of  this  Commonwealth;  and  it  shall  be  the  duty  of  said 
court  to  review  the  same  de  ^wvo,  and  the  complainant  shall  have 
the  right  to  offer  new  testimony  by  deposition  or  otherwise,  as  said 
Supreme  Court  may  direct,  and  upon  hearing  said  court  may 
modify,  reverse  or  affirm  said  judgment,  order  or  decree  of  the 
court  below,  as  the  justice  of  the  case  shall  require."  Other  pro- 
visions are  added  as  to  the  hearing  of  the  cause  in  any  district,  and 
giving  it  a  preference  over  all  other  than  homicide  cases,  and  as  to 
the  costs,  flJl  which,  to  say  the  least,  are  unusual.     The  remedy  by 
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writ  of  error,  which  properly  requires  two  parties,  is  certainly  not 
the  best  which  could  have  bc^n  devised,  and  what  is  meant  by  re* 
viewing  the  case  de  novo  is  not  very  intelligible,  unless  it  be  from 
what  follows  that  the  court  is  to  hear  any  new  testimony  which  mny 
6e  offered  by  the  complainant,  but  not  by  the  court  below,  or  any 
other  parties,  if  there  can  be  any  others.  On  the  whole  it  is  a 
curious  piece  of  legislative  patchwork.  How  far  the  provision  that 
this  court  shall  hear  new  testimony,  and  decide  the  case  as  if  it  was 
a  new  one,  consists  with  that  article  of  the  Constitution  which 
prohibits  the  Supreme  Court  from  the  exercise  of  any  original  jur- 
isdiction, except  in  a  few  specified  cases,  is  a  question  which  does 
not  arise,  as  the  controversy  here  is  presented  fully  on  the  record, 
and  we  are  not  asked  to  look  out  of  it. 

The  complainants  were  members  of  the  bar  of  Lancaster  county, 
and  were  also  the  editors  of  a  newspaper  published  there.  They 
printed  in  their  paper  an  article  very  severely  reflecting  upon  the 
conduct  of  the  court  in  a  certain  prosecution  in  the  Quarter  Ses- 
sions, in  which  the  defendant  Had  been  acquitted  on  an  indictment 
for  violating  the  liquor  law.  It  charged  that  the  acquittal  ''  waa 
secured  by  a  prostitution  of  the  machinery  of  justice  to  serve  the 
exigencies  of  the  Republican  party,"  and  added  that  as  the  judges 
belonged  to  that  party  it  was  '' unanimous — for  once — that  it 
need  take  no  cognizance  of  the  imposition  practiced  upon  it,  and 
the  disgrace  attaching  to  it."  We  may  safely  assume  that  it 
meant  to  charge,  and  did  chai-gc  that  the  judge  had  decided 
the  case  wrongfully  from  motives  of  political  partisanship.  We 
have  no  hesitation  in  pronouncing  such  a  publication  to  be  a  gross 
libel  on  its  face.  Nothing  can  be  more  disgraceful  —  not  even  per- 
haps that  of  direct  bribery  —  than  such  an  imputation  on  the 
motives  of  judges  in  the  administration  of  justice. 

The  court  thereupon  sent  for  the  complainants,  and  on  their  ap- 
pearance and  taking  upon  themselves  the  responsibility  of  the  pub- 
lication in  question,  entered  rules  upon  them  to  show  cause  why 
they  should  not  be  disbarred  and  their  names  stricken  from  the  list 
of  attorneys  for  misbehavior  in  their  offices  as  attorneys.  To  this 
rule  they  appeared  and  put  in  answers  respectively,  and  the  rules 
were  afterward  made  absolute. 

Many  objections  have  been  raised  to  the  proceeding  which  we 
will  not  stop  to  consider.  We  entertain  no  doubt  that  a  court  has 
-jurisdiction  without  any  formal  complaint  or  petition  upon  its  own 
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motioii  to  strike  the  name  of  an  attorney  from  the  roll  in  a  proper 
case,  proyided  he  has  had  reasonable  notice  and  been  afforded  an 
opportunity  to  be  heard  in  his  own  defense* 

No  question  oan  be  made  of  the  power  of  a  court  to  strike  a  mem* 
ber  of  the  bar  from  the  roll  for  official  misconduct  in  or  out  of 
court  By  the  seventy-third  section  of  the  act  of  April  14,  1834^ 
Pamph.  L.  354,  it  is  expressly  enacted  that  *'  if  any  attomey-at- 
law  shall  misbehave  himself  in  his  office  of  attorney  he  shall  be 
liable  to  suspension,  removal  from  office  or  to  such  other  penalties 
as  have  heretofore  been  allowed  in  such  cases  by  the  laws  of  this 
Commonwealth."  We  do  not  mean  to  say — for  the  case  does  not 
call  for  such  an  opinion  —  that  there  may  not  be  oases  of  miscon* 
duct  not  strictly  professional  which  would  clearly  show  a  person  not 
to  be  fit  to  be  an  attorney  nor  fit  to  associate  with  honest  men.  Thus 
if  he  was  proved  to  be  a  thief,  a  forger,  a  perjurer,  or  guilty  of 
other  offenses  of  the  crimen  faUL  But  no  one,  we  suppose,  will  con- 
tend that  for  such  an  offense  he  can  be  summarily  coniicted  and 
disbarred  by  the  court  without  a  formal  indictment,  trial  and  con- 
viction by  a  jury,  or  upon  confession  in  open  court  Whether  a 
libel  is  an  offense  of  such  a  character  may  be  a  question,  but  certain 
it  is  that  if  the  libel  in  this  case  had  been  upon  a  private  individual, 
upon  a  public  officer,  such  even  as  the  district-attorney,  the  court 
could  not  have  summarily  convicted  the  defendants  and  disbarred 
them.  The  office  of  an  attorney  is  his  property,  and  he  cannot  be 
deprived  of  it  unless  by  the  judgment  of  his  peers  or  the  law  of  the 
land,  this  last  phrase  meanings  as  we  have  been  taught  by  Lord 
Coke,  ''due  process  of  law.''  By  the  seventh  section  of  the  first 
article  of  the  Constitution  of  1874  —  the  Bill  of  Bights  —  it  is  de- 
clared that ''  no  conviction  shall  be  had  in  any  prosecution  for  the 
publication  of  papers  relating  to  the  official  conduct  of  officers  or 
men  in  public  capacity,  or  to  any  other  matter  proper  for  public 
investigation  or  information,  where  the  fact  that  such  publication 
was  not  maliciously  or  negligently  made  shall  be  established  to  the 
satisfaction  of  the  jury."  This  is  a  new  and  very  important  pro- 
vision introduced  into  the  Bill  of  Bights  by  the  Constitution  of 
1873.  It  would  be  a  clear  infraction  of  the  spirit  if  not  the  letter 
of  this  article  to  hold  that  an  attorney  can  be  summarily  disbarred 
for  the  publication  of  a  libel  on  a  man  in  a  public  capacity  of 
where  the  matter  was  proper  for  public  investigation  or  informa* 
ti<m ;  for  as  he  certainly  does  not  forfeit  his  constitutional  rights 
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as  a  freeman  by  becoming  an  attorney,  it  guarantees  to  him  im- 
munity from  all  liability  to  punishment  in  the  case  of  ^^  the  publi- 
cation of  papers  relating  to  the  official  conduct  of  officers  or  men 
m  public  capacity  where  the  fact  that  such  publication  was  not 
maliciously  or  negligently  made  shall  be  established  to  the  satis- 
faction of  the  jury/' 

But  the  gravamen  of  the  offense  of  the  complainants  was  that  the 
publication  was  a  libel  on  the  court  of  which  they  were  attorneys, 
and  this,  it  is  earnestly  contended,  was  **  misbehayior  in  their  office,** 
which  gave  the  court  power  to  exercise  summary  jurisdiction  by  re* 
remoying  them. 

The  duty  of  an  attorney  is  briefly  comprehended  in  the  terms  of 
his  oath  ''  to  behave  himself  in  the  office  of  attorney  according  to 
the  best  of  his  learning  and  ability,  and  with  the  good  fidelity  as 
well  to  the  court  as  to  the  client."  Was  the  publication  in  question 
a  breach  of  this  oath  ?  Fidelity  to  the  court  includes  many  par- 
ticulars, but  they  all  evidently  concern  his  official  relations.  '^  The 
sum  of  the  matter,"  says  Chief  Justice  Gibson,  in  AustMs  case,  6 
Rawle,  205,  ^''  is  that  an  attomey-at-law  holds  his  office  during  good 
behavior,  and  that  he  is  not  professionally  answerable  for  a  scrutiny 
into  the  official  conduct  of  the  judges  which  would  not  expose  him 
to  legal  animadversion  as  a  citizen." 

Some  of  the  remarks  in  the  opinion  in  that  case  have  been  much 
relied  on  by  the  learned  counsel  who  argued  as  amici  curia  in 
support  of  the  action  of  the  court  below.  But  there  are  two  con- 
siderations bearing  upon  the  question  which  now  exist,  but  did  not 
at  the  time  that  decision  was  rendered.  The  first  is  the  new  pro- 
vision on  the  subject  of  the  liberty  of  the  press  which  has  been  in- 
troduced into  the  Bill  of  Rights  of  the  Constitution  of  1874,  and 
the  second  is  that  at  that  time  the  judiciary  was  not  elective^ 
Judges  in  1835  were  appointed  by  the  governor,  and  their  tenure 
of  office  was  during  good  behavior.  There  might  then  be  some 
reason  for  holding  that  an  appeal  to  the  tribunal  of  popular  opinion 
was  in  all  cases  of  judicial  misconduct  a  mistaken  course  and  un- 
justifiable in  an  attorney.  The  proceedings  by  impeachment  or  ad* 
dress  were  the  course  and  the  only  course  which  could  be  resorted 
to  effectually  to  remedy  the  supposed  evil.  To  petition  the  legis- 
lature was  then  the  proper  step.  To  appeal  to  the  people  was  to 
diminish  confidence  in  the  court  and  bring  them  into  contempt 
without  any  good  result     We  need  not  say  that  the  case  is  altered 
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and  that  it  is  now  the  right  and  the  duty  of  a  lawyer  to  bring  to 
the  notice  of  the  people  who  elect  the  judges  every  instance  of 
what  he  believes  to  be  corruption  or  partisanship.  No  class  of  the 
community  ought  to  be  allowed  freer  scope  in  the  expression  or 
publication  of  opinions  as  to  the  capacity,  impartiality  or  integrity 
of  judges  than  members  of  the  bar.  They  have  the  best  oppor- 
tunities  of  observing  and  forming  a  correct  judgment.  They  are 
in  constant  attendance  on  the  courts.  Hundreds  of  those  who  are 
called  on  to  vote  never  enter  a  court-house,  or  if  they  do,  it  is 
only  ^t  intervals  as  jurors,  witnesses  or  parties.  To  say  that  an 
attorney  can  only  act  or  speak  on  this  subject  under  liability  to 
be  called  to  account  and  to  be  deprived  of  his  profession  and 
livelihood  by  the  very  judge  or  judges  whom  he  may  consider  it 
his  duty  to  attack  and  expose,  is  a  position  too  monstrous  to  be 
entertained  for  a  moment  under  our  present  system. 

In  admitting,  as  he  seems  to  do,  that  a  libel  on  the  court  may  be 
a  breach  of  professional  duty  in  an  attorney.  Chief  Justice  Gib-< 
SON  adds  a  most  material  qualification:  ^^The  motion  should  be 
clearly  shown  to  have  been  the  acquirement  of  an  influence  over 
the  judge  in  the  exercise  of  his  judicial  functions  by  the  instru- 
mentality of  popular  prejudice/*  No  such  motive  has  been  or  can 
be  imputed  to  these  complainants.  The  learned  judge  who  de- 
livered the  opinion  of  the  court  below  imputes  no  such  motive  to 
them.  He  says :  "  Their  motive,  though  not  openly  or  at  all 
avowed  in  the  publication,  is  too  obvious  to  admit  of  doubt.  The 
least  reprehensible  motive  by  which  their  professional  misconduct 
can  be  supposed  to  have  been  animated  is  a  desire  for  prominence 
or  notoriety  in  the  editorial  corps.  The  real  or  true  motive  could 
be  no  other  than  partisan  malice,  or  a  willful  headlong  zeal  to  pro- 
mote partisan  interests  in  the  face  of  their  official  fidelity  to  this 
court  and  regardless  of  all  consequences. "  Suppose  the  motives 
here  assigned  to  bo  the  true  motives  which  actuated  the  complain- 
ants—  a  desire  for  notoriety,  partisan  malice,  and  a  willful  head- 
long zeal  to  promote  partisan  interests  —  what  had  they  to  do  with 
professional  conduct  or  fitness  to  practice  law  ?  The  complainants, 
in  their  sworn  answers  to  the  rule,  aver  that  in  making  the  publi- 
cation in  question,  they  were  *'  acting  in  good  faith  without  malice, 
and  for  the  public  good." 

Of  course  we  mean  to  express  no  opinion  upon  the  merits  of  the 
controversy  between  the  court  below  and  the  complainants.  We  con* 
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cede  to  the  court  all  that  has  been  claimed  on  their  behalf,  that 
the  publication  in  fact  was  a  false  and  malicious  libel,  and  that  in 
making  the  rule  alsolute  they  were  actuated  by  a  simple  desire  ta 
uphold  the  authority  and  dignity  of  the  court.  If  this  were  a  mere 
question  of  discretion,  we  are  of  opinion  their  order  was  a  mistake* 
The  act  of  1879  gives  this  court  jurisdiction  to  reyiew  the  discre- 
tion of  the  court  below,  and  we  think  it  was  not  in  this  case  wisely 
exercised* 

NoTB  BT  TBM  Bbpostir — It  nuij  be  that  theee  editora  reoderad  tfaeniMlvee  liable  to  as 
action  for  libel,  and  to  punishment  for  contempt  on  the  ground  that  the  publication  waa 
calculated  to  bring  the  court  into  dlareepect,  and  impede  the  admlnlatration  of  Justice. 
The  courts  however  make  a  distinction  between  acta  and  conduct  as  an  attorney  and  those 
as  a  person.  These  editors  made  this  publication  as  editors,  and  not  as  lawyers.  In  some 
cases  an  attorney  has  been  disbarred  for  such  a  want  of  integrity,  displayed  in  his  condnd 
other  than  as  an  attorney,  as  shows  him  to  bn  an  unsafe  and  unfit  person  to  practice  law. 
But  we  believe  {ho  courts  have  never  gone  further  than  this.  IHekcn'^ii  case,  97  Penn.  St. 
160;  s.  c,  5  Am.  Rep.  4i0,  illustrates  the  distinction.  There  the  court  refused  to  disbar 
the  attorney,  because  he  participated  in  a  pretended  gift  enterprise,  but  did  disbar  him, 
because  he  conspired  to  get  an  opposing  attorney  drunk  In  order  to  gain  an  advantage  of 
him  on  a  triaL  So  in  Baker  v.  Commonwealth,  10  Bush,  08ES,  an  attorney  was  disbarred 
for  altering  a  letter  written  by;  a  Judge  to  the  clerk.  On  the  other  hand,  in  the  case  of  Bz 
partCt  S  Dow.  P.  R.  110,  the  court  refused  to  strike  off  an  attorney  against  whom  a  verdict 
for  a  gross  libel  had  been  obtained.  Lord  Lthdhubst  saying:  **  The  court  will  not  strike 
an  attorney  from  the  roll,  unless  for  some  misconduct  in  his  busittess  as  attomeyt  or  where 
criminal  proceedings  have  been  taken  against  him.** 

In  the  case  of  re  WaUaeet  L.  R..  1  P.  C  283,  an  attorney  and  banister  of  the  Supreme 
Court  of  Nova  Scotia  addressed  **a  most  reprehensible  letter**  to  the  chief  Justice, 
severely  reflecting  on  the  Judges  and  their  general  administration  of  Justice,  on  account 
o^  their  disposition  of  certain  causes  in  which  he  was  a  suitor.  He  was 
suspended  from  practice  by  the  court,  but  that  order  was  reversed  by  the 
Privy  OounciL  Lord  Wbbtbdrt  said:  **  Thia  letter  was  a  contempt  of  court.** 
**It  was  an  offense**  which  **had  no  connection  whatever  with  his  professional  char- 
acter, or  any  thing  done  by  him  professionally.*'  **If  an  advocate,  for  example,  were 
found  guilty  of  crime,  there  Is  no  doubt  that  the  court  would  suspend  him.  If  an  attorw 
ney  be  foundguUty  of  moral  delinquency  in  his  private  character,  there  is  no  doubt  that  he 
may  be  struck  off  the  roll.**  **  When  an  offense  was  committed,  which  might  have  been 
adequately  corrected  by  that  punishment,  and  the  offense  was  not  one  which  subjected 
the  Individual  committing  it  to  any  thing  like  general  infamy,  or  an  imputation  of  bad 
eharacter ,  so  as  to  render  his  remaining  in  the  court  as  a  practitioner  improper,  we  think 
it  was  not  competent  to  the  court  to  Inflict  upon  him  a  professional  punishment  for  an 
act  which  was  not  done  profeeslonaUy,  and  which  act,  per  se,  did  not  render  him  Improper 
to  remain  as  a  practitioner  of  the  court**  In  this  case  too  Wallace  had  refused  to 
apologixe  for  his  letter,  which  charged  the  judges  with  submitting  to  be  **lobbeyed,* 
and  deciding  causes  on  out-door  statements.  In  many  cases  opprobrious  and  disrespect' 
ful  language  concerning  Judges  baa  been  held  not  even  to  be  oontempt,but  this  is  genei^ 
«ny,  we  believe,  because  oC  the  limitationaoC  atatutas  deflning  oontempt> 
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(86  PODD.  St.  MS.) 
Bdopptl — marriad  woman*  $  deed. 

A  married  woman,  who  has  imperfectly  executed  a  deed  of  her  real  estate  tm 
one  having  knowledge  of  her  ooyertare,  is  not  estopped  from  reclaiming 
the  land  by  the  fact  that  she  has  receiyed  part  of  the  parchase.  money  aaA. 
indaoed  the  purchaser  to  make  ▼alaable  improvements.* 

EJECTMENT.     The  opinion  states  the  case.     The  defendamfe 
had  judgment  below. 

W.  B.  Chapman  d  Son  and  J.  C.  Sturgeon  A  Bro.,  for  plainiilE 
in  error, 

A.  O.  Olnistead  and  E,  R,  Mayo,  for  defendant  in  error. 

Mercub,  J.  The  plaintiff  seeks  to  recover  the  land  in  questioar 
under  title  derived  from  Lois  M.  Innis.  By  agreement  filed  th» 
parties  waived  a  trial  by  jury^  and  submitted  the  case  to  the  de- 
cision of  the  court.  The  facts  found  and  admitted  show,  inter  atia^ 
that  Mrs.  Innis,  a  married  woman,  held  a  title  to,  and  was  in  the 
actual  possession  of,  a  tract  of  land  called  her  '^  homestead."  While 
thus  holding  and  in  the  possession  thereof,  she  and  her  husband  of' 
the  one  part,  and  one  Watkins  of  the  other  part,  entered  into  as. 
article  of  agreement,  dated  the  11th  November,  1877,  whereby  the 
party  of  the  first  part  agreed  to  lease  to  Watkins  fifty  acres  of  noA 
land  for  the  term  of  fifteen  years,  for  the  purpose  of  obtaining  ofl^ 
said  Watkins  agreed  to  pay  one-eighth  part  of  the  oil  found  on  the 
premises,  and  to  commence  and  complete  one  oil  well  in  four 
months  from  the  date  of  the  lease  or  contract.  It  was  further  stip- 
ulated if  he  failed  ''to  comply  with  this  contract,  then  it  is  nnB 
and  Yoid  and  of  no  effect.''  The  boundaries  of  the  land  on  whicb. 
Watkins  might  experiment  for  the  discovery  of  oil  were  not  des^ 
nated  in  the  writing.  There  was  a  contemporaneous  parol  agrae- 
ment  by  which  Mrs.  Innis  might  locate  six  acres  so  as  to  cot^  the 
buildings  occupied  by  her,  and  such  other  lands  adjoining  as  she 

^Bae  PaUtrwn  y.  hawrenct  OX)  111.  194),  8S  Am  Rep.  82.    To  lame  effect,  BuOianan  ^c. 

Hauard,  96  Pttin.  St.  940;  Davtoon't  Appeal^  Id.  S94. 
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pleased^  aud  the  written  lease  cover  the  residue  of  the  fifty-six 
acres.  The  court  found  in  fact  that  she  never  located  the  six  acres. 
The  land  let  to  Watkins  was  ''wild  timber  land  and  uninclosed.'' 

Watkins  did  not  complete  nor  even  commence  a  well  within  four 
months  after  the  date  of  his  agreement.  On  the  27th  March,  1878, 
he  began  work  on  a  rig;  but  it  was  suspended  within  a  few  days 
and  nothing  done  until  July.  On  the  17th  July  he  began  to  drill, 
and  on  the  22d  August  completed  the  first  welL  The  written 
agreement  of  the  11th  November,  1877,  was  duly  acknowledged  by 
Mrs.  Innis  and  husband.  On  the  28th  August,  1878,  they  sold  and 
assigned  the  land  to  the  defendant.  The  plaintiff  seeks  to  recover 
on  a  title  acquired  from  Watkins  on  the  22d  of  September  foDow- 
ing.  As  the  latter  did  not  perform  the  act  necessary  to  continue 
the  term  within  the  time  stipulated  in  the  written  contract,  it  there- 
by, by  its  terms,  became  ''null  and  void  and  of  no  effect.'*  The 
plaintiff  claims  such  effect  shall  not  be  given  to  the  failure  of  Wat- 
kins to  fulfill  his  contract  for  two  reasons:  one,  that  there  was  no 
sufficient  re-entry  by  Mrs.  Innis  to  make  the  agreement  of  forfeit- 
ure effective;  the  other,  that  a  right  to  declare  the  forfeiture  was 
waived  by  a  subsequent  agreement  of  the  parties  to  the  contract. 

[Omitting  the  first  consideration.] 

The  remaining  objection  to  the  forfeiture  is  the  alleged  waiver 
thereof.  Conceding  that  the  acts  and  declarations  of  Mrs.  Innis 
were  sufficient  to  establish  a  waiver  in  case  she  had  been  a  feme 
eoky  yet  it  is  an  unquestioned  fact  that  during  the  whole  time  she 
was  under  coverture.  The  question  then  is,  were  they  sufficient  to 
transfer  the  title  of  a  married  woman  in  real  estate  or  estop  her 
from  asserting  it? 

It  is  a  settled  rule  of  law  that  a  married  woman  has  no  capacity 
to  contract  for  the  sale  of  her  real  estate,  nor  to  convey  it  other- 
wise than  in  the  precise  statutory  mode  conferring  the  power. 
Kirhland  v.  Repselgefser,  2  Grant,  84 ;  Rumfelt  v.  Clemens,  10 
Wright,  456;  Glidden  v.  Simpler,  2  P.  P.  Smith,  400;.  Z>tinAam  v. 
Wright,  3  id.  167;  Grahafny.  Long,  15  id.  383;  Brown  y.  Bennett, 
25  id.  420. 

The  title  which  she  had  transferred  according  to  the  requirement 
of  the  statute  on  the  11th  November,  1877,  had  reverted  to  her.  It 
became  hers  as  absolutely  and  unconditionally  as  if  she  had  not  ex- 
ecuted that  agreement.  Her  title  then  could  not  be  sold  without 
an  instrument  in  writing  duly  executed  and  acknowledged  by  her- 
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self  and  her  husband.  Without  this  the  instrument  as  to  her  waa 
void,  and  passed  no  title  at  law  or  in  equity.  Olidden  y.  Strupleff 
iupra;  Dunham  y.  Wright,  supra.  The  fact  that  she  may  have  re^ 
ceived  a  part  or  the  whole  of  the  purchase-money,  in  consideration 
of  her  agreement,  or  induced  the  purchaser  to  make  yaluable  im- 
proYcments  thereon,  is  insufficient  to  pass  her  title  to  real  estate  when 
the  form  of  transfer  prescribed  by  the  statute  has  not  been  observed. 
To  hold  otherwise  would  operate  as  a  repeal  of  the  statute  which 
designates  the  only  mode  in  which  a  married  woman  can  convey 
her  real  estate.  RumfeU  v.  Clemens,  supra;  Olidden  v.  JStrupler, 
supra;  ThamdM  v.  MarrisMn,  1  Casey,  326;  Richards  v.  McCM' 
fei/k/,  6  id.  385;  PeiM  v.  Fritz,  9  id.  118. 

The  doctrine  of  estoppel  cannot  be  invoked  to  enforce  the  agree- 
ment of  Mrs.  Innis  for  the  sale  of  her  land,  when  her  agreement 
was  otherwise  void.  Legal  incapacity  cannot  be  removed  even  by 
fraudulent  representations,  so  as  to  create  an  estoppel  in  the  act  to 
which  the  incapacity  relates.  Hence  it  was  held  in  Keen  v.  Cole' 
man,  3  Wright,  299,  that  a  married  woman  who  falsely  and  fraud- 
ulently  represented  that  she  was  single  when  she  executed  a  judg- 
ment bond,  thereby  obtaining  the  consideration  therefor,  was  not 
estopped  from  setting  up  her  coverture  in  defense  to  a  recovery  on 
the  bond. 

In  the  present  case  Watkins  knew  Mrs.  Innis  to  be  a  married 
woman.  He  knew  she  had  no  capacity  to  sell  or  convey  land  with- 
out a  deed  duly  executed  and  acknowledged  by  herself  and  her  hus- 
band. He  was  not  deceived,  and  had  no  reason  to  complain  of  her 
subsequent  refusal  to  relieve  him  from  the  consequences  of  his  fool- 
ish conduct.  Alexander  v.  Kerr,  2  Rawle,  90;  Crest  v.  Jack,  3 
Watts,  238;  Carr  v.  Wallace,  7  id.  394;  McAninch  v.  Laughlin,  1 
Harris,  371;  Hill  v.  Epley,  7  Casey,  333. 

In  some  cases  a  married  woman  may  be  estopped  from  repudiating 
her  executed  contract  in  a  sale  of  personal  property;  but  we  are  now 
considering  the  question  of  a  divestiture  of  her  title  to  real  estate 
arising  on  an  executory  contract. 

[Minor  matter  omitted.] 

jMdjpMwt  afirmdd* 
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-JUi  afilaooed  woman  exeeated  her  will  before  marruige,  having  obtained  the 
4>nd«OBMntof  her  Intended  husband.  HM^  valid  as  an  ante-naptial 
settlement,  although  the  will  was  revoked  by  the  marriage  by  foroe  of 
«tat«to. 

•  A  PPEAL  from  probate  decree.     The  opinion  states  the  case. 

^EL  M^  North,  S.  If.  Reynolds  and  P.  Z>.  Baker,  for  appellant. 

Hichard  P.  White  and  Thomas  E,  FrankltJi,  for  appellee. 

Bhabswood^  C.  J.  There  are  some  matters  inyolved  in  this 
coniroversy  which  must  be  assumed  if  not  conceded  as  not  in  dis- 
pute First  that  the  instrument  purporting  to  be  the  last  wiU  and 
testament  of  Elizabeth  M.  Dunn,  dated  February  8,  1876,  cannot 
..take  effect  as  a  will,  having  been  revoked  bj  her  marriage  with  the 
appellee  on  the  following  day.  Probate  of  it  was  refused  by  the 
tribunal  having  exclusive  jurisdiction  as  far  as  personal  property  is 
4Concemedy  and  its  decree  unappcaled  from  is  conclusive.  Second, 
jthis  revocation  was  by  the  positive  provision  of  the  statute  8 
-April,  1833,  sect.  14,  Pamph.  L.  250,  "A  will  executed  by  a  single 
-woman  shall  be  deemed  revoked  by  her  subsequent  marriage."  This 
law  was  not  known  to  her,  and  not  adverted  to  by  her  counsel  called 
in  by  her  to  give  his  advice  and  prepare  the  instrument.  It  was 
-certainly  not  thought  by  her  that  such  a  result  would  follow.  She 
^d  not  mean  it  to  be  revoked  by  her  marriage.  On  the  contrary, 
iboUi  ishe  and  her  counsel  meant  to  make  a  disposition  which  would 
%e  itf  ectual  after  the  marriage  which  was  to  be  celebrated  within 
-twenty-four  hours  after  the  paper  was  executed.  The  execution  of 
the  will  at  the  time  and  under  the  circumstances  was  a  plain  mis- 
^ke.  Had  it  been  postponed  only  a  few  hours  until  after  the  mar- 
:riage  ceremony  was  performed  it  would  have  been  a  valid  and 
eeSectual  disposition  of  her  property.  Third,  there  was  a  contract 
anade  by  John  A.  Mullen,  the  intended  husband,  at  or  about  the 
Jime  the  instrument  was  executed,  by  which  she  was  to  have  the 
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power  **to  dispose  of  her  fortune  by  will  or  otherwise  any  way  she 
pleased."  That  this  was  the  contract  is  established  by  the  most 
conclusive  testimony,  confirmed  by  the  admission  of  the  husband 
afterward,  who  put  his  refusal  to  give  effect  to  it  not  on  the  ground 
that  he  had  not  freely  and  fairly  so  agreed,  but  that  because  it  was 
not  in  writing  he  was  not  bound  by  it.  In  this  he  was  mistaken, 
for  a  parol  ante-nuptial  contract  such  as  this,  being  in  considera- 
tion of  marriage,  which  is  a  valuable  one,  is  unquestionably  binding 
on  the  parties.  Oackenbach  v.  Brouse,  4  W.  &  S.  546.  That  he 
knew  and  considered  at  the  time  the  instrument  in  question  was 
executed,  that  it  was  intended  to  carry  out  and  give  effect  to  his 
ante-nuptial  agreement,  is  proved  by  the  clearest  and  most  con- 
vincing evidence. 

If,  as  it  has  been  earnestly  contended,  the  decree  of  the  court  be- 
low must  be  aflirmed,  and  the  entire  personal  estate  of  the  dece- 
dent awarded  to  the  appellee,  then  it  is  not  to  be  disputed  that 
there  must  be  some  palpable  defect  in  equitable  jurisdiction  in  this 
Commonwealth  to  render  necessary  so  gross  an  injustice,  so  revolt- 
ing ip  the  moral  sense  of  what  is  right  and  wrong.  We  think  how- 
ever that  fortunately  there  are  two  very  familiar  and  well-settled 
principles  of  equity  often  recognized  and  applied  by  our  courts 
which  prevent  such  a  result.  One  of  these  prmciples  is,  that  what- 
ever a  chancellor  on  the  facts  of  a  case  would  have  decreed  to  be 
done  the  courts  will  consider  as  having  actually  been  done.  Another 
principle  is,  that  wherever  a  person  has  the  legal  right  to  dispose 
01  property  and  means  to  do  so,  the  form  of  the  instrument  adopted 
for  the  purpose,  if  at  law  ineffectual,  will  be  disregarded,  and  it 
will  be  reformed  so  as  to  be  made  effectual. 

Suppose  then  that  at  the  time  the  paper  of  February  8,  1876, 
was  executed  by  Elizabeth  M.  Dunn,  she  had  filed  a  bill  in  equity 
setting  forth  the  ante-nuptial  contract  made  by  John  A.  Mullen 
and  the  marriage  about  to  be  solemnized  and  praying  that  it  might 
be  carried  into  execution  by  some  instrument  of  writing  to  be  signed 
by  him,  what  would  have  been  the  decree  of  the  court  ?  Surely 
upon  the  undisputed  facts  the  prayer  of  the  bill  would  have  been 
granted,  and  the  decree  would  have  been  either  that  the  husband 
and  wife  should  join  in  a  conveyance  to  trustees  in  trust  for  the 
separate  use  of  the  wife  with  full  power  in  her  to  dispose  of  the 
same  in  her  lifetime  by  sale  or  gift,  and  after  her  death  by  a  will  in 
writing  or  any  writing  in  the  nature  of  a  last  will  and  testament. 
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Such  is  the  ordinary  form  of  such  powers  in  marriage  settlements. 
If  the  complainant  was  willing  the  court  might  decree  simply  that 
the  husband  himself  should  execute  a  declaration  of  trust  to  the 
same  efFect.  Nothing  is  better  settled  than  that  a  court  of  equity 
in  decreeing  the  specific  performance  of  marriage  articles  will  make 
such  a  decree  as  will  giro  full  efFect  to  the  intention  of  the  parties 
without  regard  to  the  legal  construction  of  the  words  used  in 
them.  Thus,  if  by  the  words  according  to  their  legal  construction, 
a  fee-tail  would  be  vested  in  the  parties  or  either  of  them,  a  strict 
settlement  will  be  decreed  to  the  husband  or  husband  and  wife  for 
life,  with  remainders  to  the  children  of  the  marriage — successiyely 
in  tail — according  to  the  most  approved  forms  of  deeds  of  mar- 
riage settlement.  2  Story's  Eq.  Jur.,  g  983,  and  authorities  there 
cited.  Now  if  we  are  to  consider  as  having  actually  been  done 
what  a  chancellor  would  have  decreed  to  be  done,  then  we  have  at 
the  time  of  the  execution  of  the  paper  of  February  8,  1876,  either 
a  conveyance  to  a  trustee  or  a  declaration  executed  by  the  husband 
to  the  same  eilect.  Surely  then,  under  such  a  declaration  or  deed 
of  settlement,  this  pax)er,  though  ineffectual  as  a  will  under  the 
statute,  was  still  a  writing  in  the  nature  of  a  last  will  and  testa- 
ment, a  clause  introduced  into  such  powers  for  the  very  purpose  of 
providing  against  mere  technical  objections,  which  would  prevent 
the  instrument  from  being  admitted  to  probate  as  a  will.  It  was  a 
disposition  of  property  to  take  effect  at  death  if  not  revoked  by  the 
party  during  life.  That  is  a  writing  in  the  nature  of  a  last  will 
and  testament.  This  paper  was  so  intended  beyond  all  question. 
It  was  executed  under  and  in  pursuance  of  the  contract  on  the  eve 
of  the  marriage — indeed  it  might  almost  be  said  to  have  been  in 
the  consideration  of  equity  contemporaneous  with  the  ceremony— 
executed  for  the  express  purpose  with  the  knowledge  and  consent 
of  John  A.  Mullen  of  having  just  the  effect  here  stated.  It  makes 
most  liberal  provision  for  him  and  upon  every  principle  of  equitable 
estoppel  his  mouth  ought  to  be  shut  from  interposing  an  objection 
to  its  full  enforcement. 

The  case  too  is  equally  within  the  second  principle  of  equity 
adverted  to ;  a  paper  executed  by  a  person  who  had  a  perfect  legal 
right  to  dispose  of  her  property,  and  intended  to  do  so,  but  by  a 
plain  mistake  of  the  scrivener  it  was  drawn  in  the  form  of  a  will 
when  it  ought  to  have  been  a  deed  or  declaration  of  trust.  Surely 
it  must  be  in  the  power  of  a  court  of  equity  in  this  Commonwealth 
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to  correct  bo  gross  and  palpable  a  mistake,  to  reform  the  instrument 
and  decree  it  to  be  such  as  it  ought  to  have  been,  so  as  effectually 
to  cany  out  the  intention  of  the  parties. 

Decree  reversed  and  record  remitted  to  the  Orphans'  Court  of 
Lancaster  county,  that  distribution  may  be  there  made  according 
to  the  principle  of  this  opinion,  the  costs  of  this  appeal  to  be  paid 
by  the  estate. 


Omr  OF  Allbohbhy  y.  Zimmbbmav. 

C05  fmui.  St  sar.) 

A  liberty  pole  la  a  city  street  is  not  neoeeearily  a  naiaanee,  and  if  Boand  and 
TpmpeAj  seeared  and  protected,  ita  breaking  hj  an  extraordinary  wind  and 
injuring  a  person  is  too  remote  for  reooverj.* 

CASE  for  damages  for  personal  injury.    The  opinion  states  the 
facts.     The  plaintiff  had  judgment  below. 

W.  B.  Badgers,  city  solicitor,  for  plaintiff  in  error. 

W.  D.  Moore,  tor  defendant  in  error. 

Mbrcub,  J.  This  was  an  action  in  case  to  recover  damages  for 
the  injury  which  the  defendant  in  error  sustained  in  one  of  the 
streets  of  the  city  of  Allegheny.  In  September,  prior  to  the  elec- 
tion of  1876,  a  **  liberty  pole ''  was  erected  in  the  street  by  a  large 
number  of  citizens,  as  expressive  of  their  political  convictions.  The 
street  was  sixty  feet  wide,  and  the  pole  stood  about  eight  feet  from 
the  curbstone  and  four  feet  from  the  gutter,  in  front  of  the  house 
of  one  Myers,  who  participated  in  its  erection.  It  consisted  of 
three  pieces  firmly  spliced  together  and  securely  held  by  bands  and 
bolts.  It  was  otherwise  secured  in  place  by  ropes  tied  to  the  chim- 
neys of  neighboring  houses.  It  stood  for  some  three  or  four  weeks, 
when  in  a  severe  storm  and  gale  the  ropes  appear  to  have  broken, 

•  See  IloH  T.  aiy  of  St.  LouU  (60  Mo.  Ml),  88  Am.  Bep.  804;  BWrnan  t.  Ind.,  «te.  B. 
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and  the  pole  broke  off  some  forty  feet  above  the  ground.  The 
upper  part  fell,  breaking  into  several  pieces,  one  of  which  struck 
the  defendant  in  error,  a  boy  about  eight  years  old,  who  was  stand- 
ing on  the  sidewalk  on  the  opposite  side  of  the  street. 

The  court  below  held  the  erection  of  this  pole  on  the  street  a 
nuisance  jE?^  «e,  and  if  the  city  authorities,  whose  duty  it  was  to  re* 
move  it,  had  knowledge  of  its  being  there  and  allowed  it  to  remain, 
and  the  defendant  in  error,  without  negligence  on  his  part,  was  in- 
jured by  its  falling,  the  city  was  liable.  The  correctness  of  this 
view  presents  the  main  question  in  the  case. 

Any  unreasonable  obstruction  of  a  highway  is  a  public  nuisance, 
from  which  an  indictment  will  lie.  It  is  not  however  every  ob- 
struction in  a  highway  that  constitutes  a  nuisance  p$r  3$.  When  it 
is  not,  and  whether  a  particular  use  is  an  unreasonable  use  and  a 
nuisance,  is  a  question  of  fact  to  be  submitted  to  a  jury.  Highways 
are  intended  for  and  devoted  to  the  purpose  of  public  travel,  and 
every  person  may  exercise  that  right,  but  in  a  reasonable  manner. 
Duo  regard  must  be  had  to  other  rights.  Thus  stone,  brick,  sand 
and  other  materials  necessary  to  be  used  in  building  may  be  placed 
in  the  street  in  the  most- convenient  manner  and  suffered  to  remain 
for  a  reasonable  time.  This  may  be  said  to  result  from  necessity  in 
building.  But  the  right  to  partially  obstruct  a  street  does  not  ap- 
pear to  be  limited  to  a  case  of  strict  necessity;  it  may  extend  to  pur- 
poses of  convenience  or  ornament,  provided  it  does  not  unreasonably 
interfere  with  public  travel.  Thus  public  hacks,  by  authority  of 
the  municipality,  may  stand  in  particular  parts  of  the  streets  await- 
ing passengers,  although  the  public  are  thereby  excluded  from  using 
that  part  of  the  street  most  of  the  time.  So  shade  trees  may  stand 
between  the  sidewalk  and  the  central  part  of  the  street  without  con- 
stituting a  nuisance  per  se.  They  may  become  a  nuisance  by  dis- 
ease or  decay,  yet  the  mere  partial  obstruction  of  a  part  of  the 
street,  when  in  fact  such  obstruction  does  not  interfere  with  the 
public  use,  does  not  create  a  nuisance.  It  does  not  work  that  hurt, 
inconvenience  or  damage  to  the  public,  necessary  to  constitute  the 
offense. 

The  erection  of  liberty  poles  appears  to  have  been  almost  coeval 
with  the  birth  of  our  nation.  As  the  name  imports,  they  were 
erected  to  symbolize  our  liberties  and  as  a  mode  of  proclaiming  that 
we  had  thrown  off  all  allegiance  to  the  government  of  Great  Britain. 
At  first  they  appear  to  have  been  used  as  expressive  of  concurrence 
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in  the  principles  embodied  in  the  Declaration  of  Independence.  As 
time  passed  on,  they  began  to  be  erected  by  each  political  party  of 
the  country  to  express  its  greater  devotion  to  the  rights  of  the  peo- 
ple. As  the  object  of  their  erection  was  patriotic  and  with  a  view 
of  inciting  a  spirit  calculated  to  advance  the  public  welfare^  they 
were  placed  on  highways  and  public  squares.  The  people  so  de- 
sired it.  The  municipal  authorities  assented  to  it.  It  is  a  custom 
sanctioned  by  a  hundred  years  and  interwoven  with  the  traditions, 
memories  and  conceded  rights  of  a  free  people.  Unless  forbidden 
by  the  authorities,  it  has  been  considered  the  exercise  of  a  lawful 
license  incident  to  citizenship.  Hence  in  this  case  no  permission 
was  asked  of  the  authorities  for  leave  to  erect  the  pole,  and  no  ob- 
jection was  made  by  them.  The  travel  on  the  street  where  it  stood 
was  merely  local.  It  did  not  occupy  the  street  to  such  an  extent 
or  in  snch  a  manner  that  any  person  complained  of  its  interfering 
with  the  public  travel.  To  all  appearance  the  pole  was  strong  and 
sound.  No  doubt  existed  as  to  its  strength.  In  the  view  taken  by 
the  court  below,  it  mattered  not  if  all  these  facts  were  proved;  and 
further,  that  it  was  well  secured;  that  no  person  had  reason  to  ap- 
prehend any  danger  in  its  remaining  there,  and  that  it  yielded  only 
to  the  severe  gale,  yet  having  broken,  the  city  was  liable  for  the  in- 
jury sustained  by  the  defendant  in  error.  If  it  has  been  a  uniform 
custom  for  the  people  to  erect  such  poles  in  the  streets  of  the  city 
from  its  earliest  history  under  the  implied  assent  of  the  municipal 
authorities,  and  if  this  one  was  carefully  erected,  having  due  regard 
to  the  material  of  which  it  was  formed  and  the  manner  in  which  it 
was  secured,  so  that  a  careful  and  prudent  person  would  have  ap- 
prehended no  danger  therefrom,  we  think  it  was  not  a  nuisance  per 
se.  It  is  therefore  a  question  for  the  jury  whether  it  was  erected 
in  such  a  place  and  manner  and  maintained  for  so  long  a  time, 
under  all  the  circumstances,  as  to  have  created  reasonable  appre- 
hension of  danger.  It  did  not  become  a  nuisance  by  reason  of  the 
brief  time  only  that  it  remained,  unless  there  was  a  change  in  its 
safe  condition,  or  some  complaint  made  to  or  action  taken  by  the 
city  authorities  in  regard  to  it.  But  conceding  that  the  city,  at  a 
moment  before  the  injury,  might  have  been  indicted  for  suffering 
the  pole  to  remain,  which  we  do  not  admit,  it  does  not  necessarily 
follow  that  this  action  for  damages  can  be  sustained.  Wood  on 
Nuis.,  §  324;  Fairbanks  v.  Kerr,  20  P.  F.  Smith,  86;  s.  c,  10  Am. 
Hep.  GG4.    The  question  still  remains  whether  suffering  the  pole  to 
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remsun  in  the  street  was  such  a  probable  and  proximate  cause  of  the 
injury  as  to  make  the  municipality  liable  in  damages.  The  defend- 
ant in  error  sustained  no  injury  while  the  pole  was  standing  there. 
He  does  not  complain  that  it  interfered  with  his  free  use  of  the 
street  for  all  purposes  of  a  highway.  He  came  in  no  collision  with 
it.  He  complains  of  no  injury  special  to  himself  until  after  it 
broke  and  fell.  Even  if  it  was  a  public  nuisance,  he  could  not 
maintain  an  action  for  damages  without  proving  some  special 
damage  to  himself.  Wood  on  Nuis.,  §  829;  Heckling  y.  KiUanninff 
Bridge  Co.,  1  Grant,  416. 

As  a  general  rule  one  is  answerable  in  damages  for  the  conse- 
quences  of  his  faults  only  so  far  as  they  are  natural  and  proximate, 
and  may  therefore  have  been  unseen  by  ordinary  forecast,  and  not 
for  those  arising  from  a  conjunction  of  his  own  faults  with  circum- 
stances of  an  extraordinary  nature.  Morrison  v.  Davie,  8  Harris, 
171;  McOovern  v.  Lewis,  6  P.  F.  Smith,  231;  Pennsylvania  RaiU 
road  Co.  v.  Kerr,  12  id.  353;  8.  c,  1  Am.  Rep.  431;  Fairbanks  v* 
Kerr,  supra;  ScoU  v.  Hunter,  10  Wright,  192.  In  the  present  case 
the  breaking  of  the  pole  was  the  proximate  cause  of  the  injury. 

If  then  the  jury  should  find  from  the  evidence  that  the  pole  was 
sound  and  so  secured  and  protected  that  careful,  prudent  and  saga- 
cious persons  considered  it  safe,  and  it  was  broken  by  a  wind  of 
unusual  violence,  the  injury  of  the  boy  was  a  result  too  remote  from 
the  erection  of  the  pole  to  make  the  city  liable  in  damages  therefor. 
Nor  did  the  city  become  liable  if  the  breaking  occurred  by  reason 
of  a  defect  in  the  pole  unknown  to  the  city  authorities,  and  which 
could  not  be  discovered  by  a  careful  examination  of  the  pole  as  it 
stood. 

In  so  far  as  the  first,  second,  third  and  fourth  assignments  are  in 
conflict  with  this  opinion,  they  are  sustained.  There  is  no  error  in 
the  fifth,  nor  as  a  whole,  in  the  sixth,  although  some  parts  of  the 
offer,  if  presented  separately,  might  be  admissible. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

GoRDOK  and  Tbunkbt,  JJ.,  dissented  from  so  much  of  this 
opinion  as  overrules  the  decision  of  the  court  below  that  the  erec- 
tion  and  continuance  of  the  pole  on  the  street  was  a  nuisance 
per  se. 
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Ortminai  law  —  tUUimpt  to  adminitt^r  poiBom, 

Mtniij  deliTerlng  poioon  to  one  and  aektng  him  to  put  in  tlM  spring  ol  a  o#r» 
tain  other  is  not  "  an  attempt  to  administer  poison."    (8ee  fioto,  p.  606.) 

CONYIGTION  of  attempt  to  administer  poison.    The  opinion 
states  the  case. 

W.  0.  Moretand,  and  Newton  0.  Cook,  for  plaintiff  in  error. 

John  8.  Robi,  district-attorney,  for  Commonwealth. 

Mercur,  J.  This  indictment  contains  six  counts.  A  conriction 
was  had  on  the  first  and  sixth,  and  sentence  was  pronounced  on 
each  separately.  The  first  charges  a  felonious  attempt  to  administer 
poison  to  one  Waring  with  intent  to  commit  the  crime  of  murder, 
and  feloniously  to  kill  and  murder  him  ;  the  sixth,  with  wickedly 
soliciting  one  Neyer  to  administer  poison  to  said  Waring,  No  error 
is  now  alleged  to  the  conyiction  and  judgment  on  the  sixth  count. 
The  conviction  on  the  first,  and  the  judgment  thereon,  are  assigned 
for  error.  This  count  is  framed  under  section  82  of  the  act  of 
March  31,  1860,  Purd.  Dig.  340.  It  declares,  *'  If  any  person  shall 
attempt  to  administer  any  poison  or  other  destructive  thing,  or  shall 
attempt  to  cut  or  stab  or  wound,  or  shall  shoot  at  any  person,  or  shall, 
by  drawing  a  trigger  or  in  any  other  manner,  attempt  to  discharge 
any  kind  of  loaded  arms  at  any  person,  or  sliall  attempt  to  drown, 
suffocate  or  strangle  any  person,  with  intent,  in  any  of  the  cases 
aforesaid,  to  commit  the  crime  of  murder,  ho  sliall,  although  no 
bodily  injury  be  effected,  be  guilty  of  felony,  and  be  sentenced  to 
pay  a  fine  of  11,000,  and  undergo  an  imprisonment,  by  separate  or 
solitary  confinement,  not  exceeding  seven  years. " 

All  the  testimony  to  prove  the  first  count  was  the  evidence  of 
Neyer.  He  testified  to  a  conversation  which  he  had  with  Stabler 
more  than  a  year  before  the  information  was  made  against  him. 
His  testimony  is  substantially  this.  Stabler  stated  his  grievance 
against  Waring,  and  a  determination  to  be  revongod.  He  solicited 
witness  to  put  poison  in  Waring's  spring  so  that  the  latter  and  his 
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family  would  be  poisoned,  offering  him  a  reward  for  so  doing. 
He  handed  witness  the  poison,  and  directed  how  it  should  be 
administered.  Witness  replied  he  would  have  nothing  to  do  with 
it,  and  handed  the  poison  back  to  Stabler.  While  they  were  con- 
versing the  coat  of  witness  was  off ;  on  putting  it  on  three  or  four 
days  thereafter,  he  found  a  package  in  the  pocket,  and  believed  it 
to  be  the  one  that  Stabler  had  handed  him.  Soon  after  this  wit- 
ness left  the  State,  and  did  not  return  until  about  a  year  thereafter. 
He  then  for  the  first  time  related  the  conversation  to  a  person,  and 
handed  him  the  package  of  poison.  He  further  testified  that  he 
never  had  any  intention  of  administering  the  poison,  and  never  did 
any  thing  toward  it,  and  had  no  other  conversation  with  Stabler 
about  the  matter. 

Is  this  evidence  sufficient,  within  the  meaning  of  the  statute,  to 
prove  an  attempt  on  the  part  of  Stabler,  to  administer  the  poison  f 
The  act  recognizes  a  distinction  between  intenl  and  aitenipL  The 
former  indicates  the  purpose  existing  in  the  mind,  the  latter  an  act 
to  be  committed.  Merely  soliciting  one  to  do  an  act  is  not  an 
attempt  to  do  that  act.  Sex.Y.  Bittler,  6  G.  ft  P.  368 ;  Smith  v. 
Cmnmonwealthy  4  P.  F.  Smith,  209.  In  this  last  case  it  was  said, 
**  in  a  high,  moral  sense  it  may  be  true  that  solicitation  is  attempt; 
but  in  a  legal  sense  it  is  not."  In  some  cases  it  has  been  held, 
although  a  solicitation  to  commit  a  misdemeanor  does  not  con- 
stitute an  attempt  to  commit  the  misdemeanor ;  yet  a  solicitation 
to  commit  a  felony  does  constitute  an  attempt  to  commit  the 
felony.  This  view  does  not  appear  to  have  been  adopted  in  Pennsyl- 
vania. Tlie  case  of  Kelly  v.  Commonwmlthy  1  Grant,  484,  was  an 
indictment  for  murder  charged  to  have  been  committed  in  an 
attempt  to  commit  a  rape.  It  was  held  that  acts  were  necessary  to 
constitute  an  attempt.  That  an  attempt  to  commit  a  rape  was  un 
ineffectual  offer  by  force  with  intent  to  have  carnal  knowledge.  If 
such  acts,  with  such  intent,  were  not  proved,  the  prisoner  could 
not  be  convicted  of  the  attempt;  that  it  should  be  an  actual, 
not  a  constructive  attempt  An  intent  to  commit  fornication  was 
insufficient. 

In  the  present  case  it  is  contended  that  putting  the  poison  into 
the  pocket  of  the  witness  was  an  act  sufficient  to  constitute  the 
attempt,  if  Stabler  expected  and  believed  it  would  be  used  as  he 
had  requested.  The  uncontradicted  evidence  is,  that  it  was  so  put 
without  the  knowledge  of  the  witness,  and  after  his  positive  and 
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unqualified  refusal  to  use  it  He  swears  he  never  used  it  or  at- 
tempted to  use  it,  or  had  any  intention  of  so  doing.  To  submit  to 
the  jury  to  find  that  Stabler  expected  and  believed  the  witness 
would  administer  it,  was  not  only  without  evidence  but  against  the 
evidence.  If  however  it  was  actually  delivered  with  that  intent, 
we  do  not  think  it  constituted  an  attempt  to  murder  under  the  82d 
section  of  the  act  of  March  31, 1860.  This  section  is  substantially 
a  copy  of  third  section  of  the  act  of  1  Victoria,  ch.  85.  In  an  in> 
dictment  under  that  act,  in  Regina  v.  Williams,  1  0.  &  K.  589,  it 
was  held,  that  the  delivery  of  poison  to  an  agent,  with  directions 
to  him  to  cause  it  to  be  administered  to  another,  was  insufficient 
to  establish  an  attempt  to  murder.  So  on  an  indictment  under 
the  same  chapter  for  attempting  to  discharge  loaded  firearms  at  a 
person,  it  was  held,  in  Regina  v.  Lewis,  9  C.  &  P.  523,  that  some 
act  must  be  shown  to  prove  the  person  did  attempt  to  dischai-ge 
the  firearms,  and  merely  presenting  them  was  not  sufficient. 
Upon  an  indictment  for  attempting  to  discharge  a  pistol  loaded 
with  powder  and  ball -with  intent  to  murder,  a  witness  testified, 
**  the  prisoner  took  out  a  small  pistol  and  said,  *  I  will  settle  you,^ 
or  '  I  will  do  you,'  and  either  half  or  full  cocked  the  pistol,  and 
pointed  the  muzzle  at  my  brother,''  with  his  finger  on  the  trigger; 
yet  it  was  held  the  charge  of  felony  could  not  be  supported,  as  it 
was  not  proved  that  the  prisoner  drew  the  trigger.  Reg,  v.  St. 
Oearge,  id.  483  (38  E.  0.  L.).  Parks,  B.,  said:  '^Here  a 
trigger  was  to  be  drawn,  and  it  is  not  drawn.  It  seems  to  me  the 
object  of  this  act  was  to  punish  proximate  attempts,  that  Is  those 
attempts  which  immediately  lead  to  the  discharge  of  loaded  arms.'' 
It  is  true,  in  People  v.  Bush,  4  Hill,  133,  a  conviction  was  sus- 
tained for  an  attempt  to  commit  a  felony,  where  the  act  proved  was 
as  remote  from  the  crime  intended  to  be  perpetrated  as  the  act 
proved  is  in  the  present  case.  That  ruling  however  rests  on  a 
statute  of  New  York,  which  contains  language  not  in  the  act  of 
1  Victoria^  cited,  nor  in  our  own  statute.  It  has  the  additional 
words,  ''and  in  such  attempt  shall  do  any  act  toward  the  com- 
mission of  such  offense."  In  giving  construction  to  a  statute 
containing  such  language,  a  conclusion  may  well  be  reached,  that 
would  be  forced  and  unjust  in  construing  our  statute  which  is  so 
different. 

The  conduct  of  the  plaintiff  in  error,  as  testified  to  by  the  wit* 
jiess,  undoubtedly  shows  an  offense  for  which  an  indictment  will 
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lie  without  any  further  act  having  been  conunittecL   He  was  rightly 
convicted  therefore  on  the  sixth  count. 

We  however  think  all  that  occurred  at  the  interview  with  the 
witness,  and  the  legal  inference  deducible  therefrom,  followed  by 
no  other  act,  are  not  sufficient  to  justify  a  conviction  for  an  attempt 
to  commit  the  felony  as  charged.  The  act  proved  did  not  approxi* 
mate  sufficiently  near  to  the  commission  of  murder  to  establish  an 
attempt  to  commit  it  within  the  meaning  of  the  statute. 

The  second  and  third  assignments  are  sustained ;  and  on  the 
first  count, 

JudgmmU  revenkL 

Stbbbkt,  J.,  dissented. 


Non  BT  THS  RvowuL — Some  dJacunlon  hM  ariaea  M  to  whether  aoUoltatioB  Is  ea 
Attempt  It  seems  to  be  maliily  a  dlq[>ute  about  words.  Solicitataon  to  ooomili  crime  baa 
often  been  pmiiabed  aa  aolioltatioii.  It  was  punished  In  the  principal  case,  mider  the  sixth 
•count  of  the  lodlotment»  and  no  question  was  made.  Soto  incite  a  servant  to  steal  his 
master's  goods  (Reg.  ▼.  QuatL  4  F.  ft  F.  1076) ;  to  make  oyertures  to  one  to  commit  sodomj 
iBex  ▼.  Hickman^  1  Moody,  84) ;  or  adultery,  where  adultery  ia  criminally  punishabto 
{State  T.  Avery,  7  Ooun.  266 ;  IS  Am.  Dec.  106):  to  Incite  to  larceny  (Rex  ▼.  Higifine,  2  Bast, 
6) ;  to  request  one  to  post  up  a  threatening  notice  (Reg,  t.  Darey,  1  Crawf .  &  Diz,  88) ;  to 
merely  offer  a  bribe  (U,  S.  ▼.  ITormO,  2  Dall.  884) :  all  these  are  Indictable  as  aollcitations. 

But  whether  these  solicitations  are  indictable  as  attempts  has  been  questioned  and 
denied.  Wharton  sajrs,  1  Cr.  Law,  1 17V:  **  But  to  make  bare  solicitations  or  allurements 
Indictable  as  attempts,  not  only  unduly  and  perilously  extends  the  scope  of  penal 
•adjudication,  but  forces  on  the  court  psychological  questions  which  they  are  incompetent 
to  decide,  and  a  branch  of  busla  m  which  would  make  them  despots  of  every  Intellect  In 
the  land.  What  human  Judge  can  determine  that  there  Is  such  a  necessaiy  connection 
between  one  man*8  advioe  and  another  man*s  action,  aa  to  make  the  former  the  cause  of 
the  latter  f  An  cUiempt,  as  has  been  stated,  is  such  an  intentional  guilty  act  as  will  ap- 
parently result,  in  the  usual  course  of  natural  cTents,  if  not  hindered  by  extraneous 
causes,  in  the  commission  of  a  deliberate  crime.  But  this  cannot  be  affirmed  of  adrkse 
fd^en  to  another,  which  advice  such  other  person  is  at  full  liberty  to  accept  or  reject. 
Following  such  reasoning,  several  eminent  European  Jurists  have  declined  to  regard  any 
solicitations  as  indictable,  when  there  is  interposed  between  the  bare  soUoitaUon,  on  the 
-one  hand,  and  the  proposed  Illegal  act,  on  the  other,  the  resisting  will  of  another,  which 
other  person  refuses  assent  and  co-operation.**  Thus  it  has  been  held  that  solicitation  to 
-commit  adultery  is  not  indictable  at  common  law  (Smith  ▼.  Cam.,  64  Penn.  St.  809 ;  Ketty 
T.  Com,,  1  Grant,  484) ;  and  so  of  endeavoring  tx>  persuade  to  incest  (Cox  v.  People,  88  ni. 
191) ;  or  to  sell  liquor.  Com.  v.  WiUard,  28  Pick.  476.  "  We  must,  however,**  continues 
Wharton,  **  remember  that  such  solicitations,  when  in  any  way  attacking  the  body  politic 
either  by  way  of  treason,  scandal,  or  nuisance,  are,  as  has  already  been  seen,  under  any 
Tiew  of  the  case,  indictable  as  Independent  offenses.** 

Mr.  Bishop,  on  the  other  hand,  severely  criticises  the  doctrine  of  Smith  w.  Com.,  and 
•Cox  V.  Pcffple,  niprn.  He  says  (1  Cr.  Law,  1 768c.) ;  **The  law  as  adjudged  holds,  and 
h&s  held  from  the  beginning,  in  all  this  class  of  caAtss,  an  Indictment  sufficient  which 
simply  charges  that  the  defendant,  at  a  time  and  place  mentioned,  '  falsely,  wickedly 
«nd  unlawfully  did  solicit  and  incite  *  a  person  named  to  commit  the  substantive  offense, 
without  any  further  specification  of  overt  acts.  It  is  in  vain,  then  to  say  that  mere 
«oUoitAtion.  the  mere  entire  thing  which  need  be  averred  against  a  defendant  as  the  ground 
for  his  conviction.  Is  no  offence.**  Of  Mr.  WhaHon*s  distinction,  which  Mr.  Bishop  at- 
tributes to  Cox  V.  People,  he  observea :    **It  Is,  that  solicitations  to  offenses  which  an 
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breaches  ot  the  peace,  or  corrupting  to  the  body  politic  as  tnterfering  with  public  Justice, 
are  indictable  attempts,  but  other  solicitations  to  crime  are  not.  *  *  *  The  learned 
nilnoia  Judge  well  obserred,  that  there  are  respectable  authorities  holding  to  a  different 
rule  from  the  one  he  was  laying  down,  *  *  *  it  is  believed  that  there  is  no  single  au- 
thority, respectable  or  otherwise,  prior  to  this  Illinois  one.  even  by  implication  maintaining 
the  distinction.  *  *  *  No  difference  between  classes  of  offenses  of  equal  turpitude,  as 
measured  by  the  law*s  standard,  the  punishment,  can  in  reason  be  assigned.** 

On  the  contrary,  Mr.  Wharton  suggests  the  absurdity  of  indicting  Lord  CHVsiZRFnLD 
for  advising  his  son,  in  his  letters,  to  form  illicit  connections  with  married  women. 

The  decision  of  Cox  v.  People  is  mainly  founded  on  Mr.  Wharton^s  doctrine  as  above 
laid  down.  But  as  we  said  in  the  outset,  fhe  true  doctrine  probably  is,  that  any  direct 
mere  solicitation  to  commit  a  spedflo  criminal  offense  against  a  particular  Individual, 
«r  theoommimity,  altiioogb  notoonsummated,  la  IndictaMe  aa  a  loUcitatioii,  but  nolas  ao 
Attenpi. 


Palmer  y.  Oillbspib. 

C»  Peon.  St.  840.) 
Limiuai»n — aMfUe  of — pramiae  to  ML 

There  need  not  be  an  expreea  promise  to  take  a  demand  oat  of  the  statate  of 
limitation,  bat  a  clear,  distinct,  and  aneqniyocal  acknowledgment  of  the 
debt,  ooneistent  with  a  promise  to  paj,  will  saffiee  for  the  law  to  implj  a 
promise.* 


D 


EBT.    The  opinion  states  the  point.    The  plaintiff  had  judg- 
ment below. 


Wesi  McMurray,  for  plaintiff  in  error. 

Hampton  dk  Dalnett,  for  defendant  in  error. 

Mbrcub,  J.  This  contention  relates  to  the  anowance  of  a  set* 
off  claimed  by  the  plaintiff  in  error.  His  right  thereto  is  alleged 
to  hare  arisen  on  this  statement  of  facts :  A  purchase  of  oil  lands 
was  contemplated^  in  which  both  these  parties  and  some  others 
should  be  interested.  The  purchase  was  to  be  made  in  the  name 
of  the  defendant  in  error;  but  in  fact  for  the  benefit  of  all  who 
contributed  toward  the  purchase-money,  according  to  the  amount 
subscribed  by  each  respectirely.  The  plaintiff  in  error  testified 
that  for  this  purpose  he  put  $750  into  the  hands  of  the  defendant 
in  error;  but  the  latter  did  not  so  invest  it,  and  afterward  promised 

See  Norton  v.  Shepard,  ante,  157. 
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to  pay  it  back  to  him.  Evidence  was  given  tending  to  show  that 
one  piece  of  land  was  purchased  by  him,  and  deed  therefor  taken 
in  his  name^  and  that  he  afterward  conreyed  the  same  to  one  Hail* 
man  without  declaring  any  trust  therein  for  the  plaintiff  in  error. 
Whether  any  right  of  the  latter  in  the  land  was  then  recognized  ta 
exist  is  a  question  in  dispute.  It  seems  however  if  any  was  recog- 
nized it  was  not  equal  to  the  whole  t750.  This  sum  had  been 
advanced  by  the  plaintiff  in  error  in  two  installments.  The  first  of 
t250|  the  latter  of  $500.  This  suit  was  brought  more  than  six 
years  after  the  money  was  thus  advanced.  To  avoid  the  effect  of  the 
statute  of  limitations,  the  plaintiff  in  error  relied  on  promises  or 
admissions  of  indebtedness  alleged  to  hare  been  made  within  the 
six  years.  The  learned  judge  charged  substantially,  that  notwith- 
standing the  defendant  in  error  may  have  kept  this  money,  and 
did  not  invest  it  in  the  oil  property,  yet  as  that  was  more  than  six 
years  before  suit  brought,  to  make  him  liable  it  was  necessary  that 
he  '^  should  make  an  actual  promise  to  pay  within  the  six  years; 
should  admit  it,  and  say  he  would  pay  it  before"  he  would  now  be 
liable  therefor.  Again  he  charged,  **  now  the  transaction  being 
more  than  six  years  old  at  the  time  of  the  bringing  of  this  suit, 
unless  there  was  a  promise  to  pay  it,  it  would  not  avail." 

In  so  charging  we  think  the  learned  judge  erred.  It  is  not  essen- 
tially necessary  that  the  promise  be  actual  or  express,  provided  the 
other  necessary  facts  are  shown.  A  clear,  distinct  and  unequivo- 
cal acknowledgment  of  a  debt  is  sufficient  to  take  a  case  out  of  the 
operation  of  the  statute.  It  m-^st  be  an  admission  consistent  with 
a  promise  to  pay.  If  so,  the  law  will  imply  the  promise  without 
its  having  been  actually  or  expressly  made.  There  must  not  be 
uncertainty  as  to  the  particular  debt  to  which  the  admission  applies. 
It  must  be  so  distinct  and  unambiguous  as  to  remove  hesitation  in 
regard  to  the  debtor's  meaning  :  Fries  v.  Boisaelei,  9  S.  &  R.  128; 
Bailey  Y.  Bailey ,  14  id.  195;  Alluson  v.  Jamea^  9  Watts,  350;  Oih 
kyson  V.  Larue,  6  W.  &  S.  213;  Hazelbdker  v.  Reeves^  2  Jones,  264; 
Davis  V.  Steiner,  2  Harris,  275;  Johns  v.  Lanfz,  13  P.  P.  Smith, 
824.  In  this  last  case  it  was  said  by  the  present  chief  justice,  **  no 
case  however  has  ever  gone  the  length  of  saying  that  there  must  be 
an  express  promise  to  pay  in  terms."  WatsorCs  Exectifors  v.  Stem, 
26  P.  F.  Smith,  121,  and  Senseman  v.  Hershman,  1  Norris,  83,  de* 
clare  the  rule  to  be  as  stated  in  the  cases  we  have  cited. 

MiUer  v.  Baschore,  83  Penn.  St.  356;  s.  c,  24  Am.  Bep.  187, 


s. 
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was  not  intended  to  overrule  the  long  line  of  preceding  cases.  TI19 
generality  of  the  language  therein  used  mast  therefore  not  be  undei^ 
stood  as  requiring  an  express  promise;  but  a  promise  that  may  be 
clearly  implied.  The  rule  as  held  in  the  other  cases  cited  was  ap» 
proved  and  declared  in  Rider  y.  Kinger,  decided  last  spring  at  Har*^ 
risburg. 

Inasmuch  as  the  jury  might  find^  under  the  eyidence^  that  at . 
least  one  part  of  the  money  was  m  fact  never  invested  in  land,  the  • 
language  covered  by  the  first  assignment  may  have  been  calculated 
to  mislead  them.  It  appears  to  assume  that  both  sums  should  be  • 
held  as  one  payment.  The  evidence  bearing  on  each  ought  to  be- 
separately  presented  to  the  jury.  This  can  be  done  on  the  nezfe- 
trial. 

Judgment  reversed,  and  a  VMir$  facias  de  novo  awarded. 

Judgment  r$9or$kL 


HlirSBL  T.   NOBU. 

CK  Pmui.  M.  SiSi) 
BaUmerU^Uen^Jbrrtpain^egieni^. 

_  m 

Vmder  a  eontnuA  for  lepairing  wevenl  artielM  for  a  gross  sum,  the  ponHm  le^ 
pairing  hae  a  lien  on  all  the  artidee  for  the  repairs  oa  any. 

TBOYEB  and  conversion.    The  opinion  states  the  facts.    The 
plaintiff  had  judgment  below. 

A.  Blakeley,  for  plaintiffs  in  error. 

/•  R.  Harbison,  for  defendant  in  error. 

SxEBBETTy  J.  The  amount  in  dispute  between  the  parties  to  this 
contention  did  not  in  the  outset  exceed  a  dollar  and  a  hall  If  we 
were  to  adopt  that  sum  as  the  proper  standard  of  its  magnitude, 
the  case  would  be  a  very  small  one,  so  small  indeed  as  to  bring  it 
almost  within  the  maxim,  de  minimis  non  curat  lex;  but  perhaps 
neither  the  luxury  of  a  lawsuit,  nor  the  importance,  in  the  eyes  of 
the  parties,  of  the  legal  principles  it  may  be  supposed  to  involve, 
should  be  measured  by  such  a  petty  rule  as  that.  Whether  prompted 
by  the  love  of  litigation,  pure  and  simple,  or  by  the  more  laudable 
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desire  to  promote  the  cause  of  justice  generally  by  settling  mooted 
questions  of  law,  etc.,  parties  have  at  least  an  abstract  right  to  try 
little  cases,  and  bring  them  here  for  reyision.  When  it  is  their 
so  /  creign  pleasure  thus  to  occupy  their  own  time,  as  well  as  that 
of  the  public,  it  is  our  duty  to  hear  them  as  patiently,  and  consider 
their  cases  as  carefully  as  if  they  involved  thousands  of  dollars,  in- 
stead  of  a  few  cents;  one  thing  is  quite  certain,  that  in  the  end  the 
winner  will  invariably  be  loser  at  least  in  a  pecuniary  point  of  the 
view.     That  however  is  his  affairs,  not  ours. 

It  was  admitted  by  both  parties  that  they  had  made  a  special 
contract  in  regard  to  renewing  wagon  tire,  but  they  disagreed  as  to 
whether  it  was  for  the  renewal  of  the  tire  on  one  or  two  wheels. 
The  plaintiff  below  claimed  and  introduced  testimony  tending  io 
prove  that  defendants  were  to  repair  one  of  his  wagon  wheels  for 
$1.50;  that  when  the  tire  was  put  on  he  tendered  that  sum,  and 
demanded  the  wheel,  but  they  refused  to  accept  the  tender  or  de- 
liver the  wheel.  On  the  other  hand,  the  defendants'  testimony 
tended  to  prove  that  the  contract  was  to  renew  the  tire  on  two 
wheels  for  the  sum  of  $3;  that  while  they  could  do  this  they  could 
not  afford  to  repair  one  wheel  only  for  half  that  sum,  inasmuch  as 
tire  of  an  odd  size  was  required,  and  three  bars  of  iron  would  re- 
pair both  wheels,  but  in  repairing  one  only  there  would  necessarily 
be  some  waste;  that  the  plaintiff  delivered  one  wheel  to  be  re- 
paired, and  promised  to  leave  the  other  on  the  following  day;  that 
they  purchased  the  three  bars  of  iron,  repaired  the  one  wheel,  cut^ 
welded^  and  bent  the  iron  for  the  other;  that  plaintiff  tendered 
$1.50,  and  demanded  the  wheel,  saying  that  he  would  not  have  any 
thing  done  with  the  other,  and  that  standing  upon  their  agreement 
to  repair  both  as  an  entire  contract, they  refused  to  accept  the  money 
and  deliver  the  wheel  that  was  then  repaired. 

It  was  of  course  for  the  jury  to  determine  which  of  these  ver- 
sions of  the  contract  was  the  true  one.  If  they  found  that  it  was 
as  claimed  by  the  plaintiff  the  defendants  were  clearly  in  the  wrong; 
but  if  they  came  to  the  conclusion  that  the  contract  was  to  repair 
both  wheels  together  for  $3^  then  the  plaintiff  below  had  no  right 
to  demand  the  wheel  without  first  paying  or  tendering  the  price  of 
repairing  the  one  together  with  at  least  sufficient  to  compensate  for 
the  labor,  etc.,  expended  in  preparing  to  repair  the  other  also. 

It  cannot  be  doubted  that  a  lien  is  given  by  the  common  law  to 
a  tradesman  or  artisan,  who  in  the  course  of  his  trade  or  occupy 
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tion  receives  personal  property  upon  which  he  bestows  labor,  etc. ; 
and  his  right  to  a  lien  on  the  property  is  equally  good  whether 
there  be  an  agreement  for  a  stipulated  price,  or  only  an  implied 
contract  to  pay  a  reasonable  compensation:  Story  on  Bailments,  §§ 
440,  441a;  Matthicis  v.  Sellers,  5  Norris,  486.  It  is  equally  clear  on 
principle,  as  well  as  authority,  that  where  there  is  an  entire  con- 
tract for  making  or  repairing  several  articles  for  a  gross  sum  the 
tradesman  has  a  lien  on  any  one  or  more  of  the  articles  in  his  pos- 
session, not  only  for  their  proportionate  part  of  the  sum 
agreed  upon  for  repairing  the  whole,  but  for  such  amount  as  he 
may  be  entitled  to  for  labor,  etc.,  bestowed  upon  all  the  articlea 
embraced  in  the  contract.  Blake  v.  Nicholson,  3  M.  &  Selw.  1G7; 
Chase  v.  Weslmore,  5  id.  180. 

The  learned  judge  instructed  the  jury,  "That  if  the  parties  di«l 
agree  that  the  defendants  would  repair  two  wheels  for  the  plaintiff, 
for  which  he  was  to  pay  them  $3,  and  the  plaintiff,  after  defend' 
ants  had  repaired  one  wheel,  came  and  demanded  the  wheel,  and 
tendered  a  sufficient  amount  to  pay  for  the  repair  of  that  wheel, 
the  defendants  were  bound  to  give  it  to  him."  In  this  we  think 
there  was  error.  If  the  contract  was  entire,  and  defendants  in 
pursuance  of  it  had  not  only  repaired  one  wheel,  but  had  also  be- 
stowed  labor,  and  incurred  expense  for  the  purpose  of  repairing  the 
other,  their  lien  on  the  one  wheel  in  their  possession  was  good  for 
the  whole  amount  of  their  labor  and  expense  done  and  incurred  in 
pursuance  of  their  contract,  not  exceeding  the  sum  fixed  by  the 
agreement.  He  also  charged  the  jury,  as  complained  of  in  the 
second  assignment,  *^  That  defendants  had  a  right  to  retain  the 
wheel  until  the  price  agreed  upon  for  repairing  the  wheel,  or  a  fair 
and  reasonable  compensation  for  the  work  done  was  tendered."  If 
by  '*the  work  done,"  was  meant  the  labor,  etc.,  bestowed  in  re- 
pairing the  one  wheel  alone,  this  instruction  was  also  erroneous.  If 
the  plaintiff  below  had  a  right  to  the  wheel  on  paying  or  tendering 
a  fair  and  reasonable  compensation  for  the  work  done  on  it  alone,  the 
defendants  would  have  been  left  without  any  security  for  the  amount 
to  which  they  were  entitled  for  labor  performed  and  expense  in* 
curred,  in  pursuance  of  their  contract,  in  preparing  to  renew  the 
tire  on  the  other  wheel.  Be  this  much  or  little,  if  the  contract 
was  entire,  they  were  entitled  to  their  lien  for  the  same. 

Judgment  reversed,  and  ventre  facias  de  novo  awarded. 

Judgment  reversed. 
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IMFMB.  8i.ai8.> 

(kiHmm  "*  ^  itemmboai  eaptmnt  to  iiwtifw  iMrfH. 

A  general  and  notoriona  eaatom  of  steamboat  oaptains  at  laigv  ilwr  porta  to 
iasare  their  boats  and  execute  premiamnotes  therefor  is  foaaonable,  aad 
valid  as  against  tiie  owners. 

I 

ASSUMPSIT  on  an  insurance  premium  note,  executed  by  the 
captain  of  a  steamboat  for  the  owners  on  account  of  insuranoe 
thereon,  at  the  home  port.    The  plaintiff  had  judgment  below. 


\  O.  Ouibr  and  D.  71  Watson,  for  plaintiff  in  error. 

A.  M.  Brawn,  for  defendant  in  error. 

Meboub,  J.  ''  Oonsueiudo,*^  said  Sir  Edward  Goke,  '*  is  one  of 
the  main  triangles  of  the  laws  of  England ;  those  laws  being  divided 
into  common  law,  statute  law  and  particular  customs,  for  if  it  be 
the  general  custom  of  the  realm,  it  is  part  of  the  common  law :" 
Oo.  lit.  113-15.  '^A  custom  used  upon  a  certain  reasonable 
cause  depriveth  the  common  law :"  Littleton,  p.  112,  §  169. 
In  Vanhearih  y.  Turner,  Winch.  Bep.  24,  Chief  Justice  Hobabt 
eaid :  '^  the  custom  of  merchants  is  part  of  the  common  law  of  this 
kingdom,  of  which  the  judges  ought  to  take  notice,  and  if  any 
doubt  arise  to  them  about  the  custom  they  may  send  for  the  mer* 
chants  to  know  their  custom.''  That  a  custom  so  general  and 
notorious  may  exist  as  to  authorize  the  captain  of  a  steamboat  to 
effect  an  insurance  on  it  for  the  benefit  of  the  owners  without  their 
express  directions,  we  think  well  settled  by  authority.  It  would 
not  be  in  conflict  with  any  statute,  nor  would  it  be  unreasonable  or 
contrary  to  public  policy.  In  Vanness  y.  Pacard,  2  Pet.  148,  it 
was  held  that  evidence  was  properly  received  to  prove  that  a  cus- 
com  and  usage  existed  in  the  city  of  Washington  which  authorized 
a  tenant  to  remove  any  building  erected  by  him.  In  Gordon  v. 
LtUkj  8  S.  &  R  533,  it  is  held,  a  usage  or  custom  varying  ths 
liability  of  common  carriers  by  water  from  that  of  the  common  law 
may  be  proved,  even  to  give  construction  to  the  words  **  inevitable 
dangers  of  the  rivers.''    The  usage  of  trade  in  respect  to  particular 
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Toyagea,  or  risks  to  which  a  policy  of  iiuiarance  relates^  has  always 
been  inroked  to  give  construction  to  its  meaning.    Park  on  Ins.  80. 
ITsage  may  add  a  new  construction  variant  from  the  face  of  the . 
instrument^  as  much  as  if  it  had  been  contained  in  a  new  clause  or 
by  a  reference  to  it   Bjfre  v.  Marine  Ins*  Co.,  5  W.  &  S.  116* 

It  is  well  settled,  as  a  general  rule,  that  the  intention  of  the 
parties  to  a  contract  shall  prevail  unleBS  it  be  to  do  something  either 
inalum  in  $$,  or  malum  prohibitum*  Snowden  y.  Ward&r,  3  Bawle, 
101. 

A  custom  so  long  persisted  in  as  to  be  known  and  practiced  by  a^ 
4)ommunity  is  the  law  of  the  particular  business  in  which  it  exists. 
Such  a  custom  is  presumed  to  be  in  the  view  of  the  parties  when 
they  contracted  about  its  subject-matter.  McXaster  y.  PmmsyU 
vania  Railroad  Co.,  67  Penn.  St  374;  &  c.|  8  Am.  Bep.  364; 
Carter  y.  PhUadelphia  Coal  Co.,  27  Penn.  St  286.  To  make  a  usage 
obligatory  on  the  parties,  it  should  be  so  well  settled  that  persona 
engaged  in  the  trade  must  be  considered  as  contracting  in  reference 
to  it.  No  particular  period  of  time  is  requisite  to  the  establish- 
ment of  a  usage  so  as  to  affect  contracts ;  1  Phil,  on  Ins.  83.  The 
true  test  is  that  it  has  existed  a  sufficient  length  of  time,  not  only 
to  have  become  generally  known  to  the  dealers  who  are  to  be  af- 
iected  by  it,  but  also  to  warrant  the  presumption  that  contracts 
are  made  in  reference  to  such  usage  or  custom.  Smith  y.  Wright, 
1  Oai.  43  ;  Snowden  y.  Warder,  supra.  This  rule  is  especially  ap- 
plicable to  commercial  transactions,  and  either  party  to  such  a 
eontraot  may  prove  the  usage.  Id.  In  all  matters  of  trade  usage  is 
of  vital  importance,  and  in  policies  of  insurance  in  particular,  a 
great  latitude  of  construction  as  to  usage  has  been  admitted.  Phil, 
on  Ins.  80.  There  is  a  great  necessity  for  giving  effect  to  a  cus- 
tom in  regard  to  the  insurance  of  a  steamboat  in  the  custody  of 
one  not  the  owner.  The  perils  of  navigation  are  so  well  known^ 
that  a  due  regard  for  some  indemnity  against  loss  is  justly  recog- 
nized as  a  necessary  precaution.  Hence  it  was  held  in  Oliver  v. 
{JreeUy  3  Mass.  134,  that  a  part  owner  of  a  vessel  who  had  chartered 
the  other  part  with  a  covenant  to  pay  the  value  in  case  of  a  loss, 
might  insure  the  whole  vessel  as  his  property,  without  disclosing 
that  he  had  a  special  property  only,  in  a  moiety  thereof.  So  in 
De Forest  v.  Fulton  Fire  Ins.  Co.,  1  Hall,  94,  it  was  held  that  a 
commission  merchant  might  recover  on  a  policy  of  insurance  for 
goods  in  his  possession,  destroyed  by  fire,  beyond  the  value  of  his 
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property  therein,  without  any  express  orders  from  the  consignors 
of  the  goods  to  effect  such  insurance,  on  proof  that  such  was  the 
•usage  of  commission  merchants  in  the  city  of  New  York. 

The  remaining  question  is,  was  the  evidence  sufficient  to  submit 
to  the  jury  to  find  the  existence  of  the  custom  alleged  ?  To  estab- 
lish  its  validity  the  usage  must  have  existed  so  long  as  to  have  be- 
come generally  known,  and  it  must  be  clearly  and  distinctly  proved* 
The  law  prescribes  no  certain  number  of  witnesses  to  establish  the 
fact,  although  the  concurring  testimony  of  a  large  number  may  in- 
crease the  probability  of  its  being  generally  known.  Where  evi- 
dence IS  admitted,  the  witnesses  must  be  confined  to  the  fact  of 
usage,  and  not  be  allowed  to  give  their  opinions.  Oordon  y.  Little, 
8upra,  and  cases  there  cited. 

[Omitting  this  discussion.] 

Judgment  affirmed^ 
OoBDOH  and  Stebbett,  JJ.,  dissented* 


OaULBT  v.  PrTTSBUBaH,   ClKOIWKATI  AKD  8t.  LoIHS  RAILWAY 

Company. 

(BSPenn.  St.  8B8.) 
Neg^ence  —  eontribtUory  —  infant  trespauer  on  raihMp  track, 

Ezoept  at  pablic  crossings,  a  railway  company  owes  no  duty  to  a  young  child 
on  its  track,  nor  to  the  child  itself.    (See  ncie,  p.  067.) 

ACTIONS  on  the  case  by  a  minor  and  his  father,  respectively,  for 
damages  for  injury  to  the  minor's  person  by  negligence.  The 
child  was  seven  years  old,  and  at  the  time  in  question  was  playing 
on  a  flat  car  standing  on  defendant's  track*  The  defendant  had 
judgment  below, 

A.  M,  Watson,  for  plaintiflf  in  error. 

Hampton  <§  Dalzell,  for  defendant  in  error. 

Paxsok,  J.  It  was  said  by  Mr.  Justice  Strong  in  Pkilndelphut 
di  Reading  Railroad  Company  v.  Hummelly  8  Wright,  278  :  "  It 
is  time  it  should  be  understood  in  this  State  that  the  use  of  a 
railroad  track,  cutting  or  embankment  is  exclusive  of  tli'3  piiblio 
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everywhere  except  where  a  way  crosses  it."  The  same  doctrine  has 
been  reiterated  again  and  again  in  subsequent  cases.  In  Mulhen'n 
V.  Delaware,  Lackawanna  £  Western  Railroad  Company^  31  P.  P. 
Smith,  366,  it  was  said  :  "Except  at  crossings,  where  the  pubhe 
have  a  right  of  way,  a  man  who  steps  his  foot  upon  a  railroad  track 
does  so  at  his  peril.  The  company  has  not  only  a  right  of  way, 
but  it  is  exclusive  at  all  times  and  for  all  purposes,"  and  Railroad 
V.  Norton,  12  Harris,  465,  was  cited  in  support  of  this  rule. 
Many  other  cases  might  be  referred  to  were  it  necessary.  We  live 
in  an  age  of  steam  and  of  rapid  development.  The  world  demands 
quick  transportation.  Increased  speed  necessarily  involves  increased 
danger.  Holding,  as  we  do,  such  corporations  to  a  strict  responsi- 
bility for  negligence,  it  is  our  duty  to  give  them  a  clear  track.  This 
rule  is  not  only  proper  in  itself  but  is  necessary  for  the  preservation 
of  life.     Its  propriety  is  no  longer  a  subject  for  discussion. 

It  ought  also  to  be  equally  well  understood  that  parents  who  i>er- 
mit  their  children  to  trespass  upon  the  track  of  a  railroad  are  guilty 
of  negligence.  It  is  not  only  gross  but  culpable  negligence,  as  it 
imperils  the  lives  of  the  children  so  trespassing,  as  also  the  lives  of 
the  travelling  public.  A  similar  view  was  taken  in  Railroad  Coni^ 
pany  v.  Hummell,  supra,  where  it  was  said  that  children  "cannot 
be  upon  the  railroad  without  a  culpable  violation  of  duty  by  their 
parents  or  guardians.  It  is  very  clear  therefore  that  as  to  the 
suit  brought  by  John  Cauley  m  his  own  right  for  the  injury  to  his 
son,  he  cannot  recover.  The  child  was  upon  the  car  where  he  ought 
not  to  have  been,  by  the  negligence  and  want  of  care  of  his  father. 
Nor  does  the  offer  of  evidence  ruled  out  by  the  court  below  tend  to 
rebut  the  presumption  of  negligence  on  the  part  of  his  parents.  On 
the  contrary,  it  strengthens  it  Assuming  the  offer  to  be  true,  it 
shows  that  the  child  was  not  only  playing  upon  the  car  on  the  occa» 
sion  when  he  received  the  injury,  but  that  he  had  done  so  before. 
The  location  was  near  his  parent's  house,  probably  in  sight,  as  his 
mother  saw  the  accident  and  called  to  the  conductor.  That  the 
child  was  there  without  his  father's  consent  is  not  to  the  purpose. 
**  To  suffer  a  child  to  wander  upon  the  street  has  the  sense  of  per- 
mit. If  such  permission  or  sufferance  exist  it  is  negligence."^ 
Philadelphia  A  Reading  Railroad  Co.  v.  Long,  25  P.  F.  Smith,  265. 
I  apprehend  few  parents  would  consent  to  a  child's  playing  upon  a 
railroad  track  or  any  other  known  place  of  danger.  But  many 
parents  might  neglect  the  precautions  necessary  to  prevent  it  In 
You  XL— 84 
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^8ome  instances  it  Mrould  require  more  tiian  merelj  to  caution  a  child 
^against  it.  Positive  prohibition  followed  by  punishment  for  viola- 
tion may  sometimes  be  necessary.  It  too  often  happens  that  boys 
are  allowed  to  wander  about  the  streets  and  trespass  upon  railroad 
tracks  with  very  little  care  or  supervision  of  their  parents.  Whilst 
80  engaged  injuries  of  this  character  are  likely  to  happen.  Much  as 
they  are  to  be  deplored  and  however  much  our  sympathies  may  be 
aroused  for  one  so  injured,  it  would  be  unjust  to  compel  a  corpora- 
tion or  individual  to  make  a  pecuniary  compensation  for  such  acci- 
dent, when  it  was  the  result  of  the  lawful  pursuit  of  a  lawful  busi- 
ness by  such  corporation  or  individual.  Aside  from  this  the  defend- 
ant company  owed  the  father  of  this  child  no  duty.  The  &ther 
t>wed  his  child  the  duty  of  protection.  The  company  did  not.  The 
evidence  was  properly  rejected. 

In  regard  to  the  suit  brought  for  the  child  by  his  father  as  his 
next  friend,  it  is  sufficient  to  say  that  the  child  being  unlawfully 
upon  the  car, the  defendant  company  owed  it  no  duty  and  is  not  liable 
for  the  injury.  This  was  the  principle  upon  which  Railroad  Cam" 
paay  v.  HummeU,  was  ruled.  In  the  recent  case  of  Duff  r.  AU&^ 
yheny  Vattey  Sailroad  Co.,  10  Norris,  458 ;  s.  c,  36  Am.  Bep.  675, 
it  appeared  that  a  conductor  of  a  train,  in  violation  of  the  rules  of 
the  company,  permitted  a  boy  to  sell  papers  on  the  train.  By  the 
alleged  negligence  of  the  company  the  boy  was  killed.  The  right 
of  his  mother  to  recover  was  denied  upon  the  ground  that  the  boy 
was  a  mere  trespasser  and  the  company  owed  him  no  duty.  It  is 
useless  to  multiplv  authorities.  The  rule  is  well  settled  and  is 
sustained  by  reason  and  authority.  Moreover,  it  is  demanded  by 
humanity.  There  are  many  unfeeling  parents  who  not  only  neglect 
but  maltreat  their  children.  It  would  be  cruel  to  such  children  to 
lay  down  a  rule  which  would  make  it  an  object  for  unprincipled 
parents  to  expose  them  to  injury  and  death  upon  a  railroad  track. 

Upon  the  merits  these  judgments  ought  to  be  affirmed.  But  we 
notice  that  one  writ  of  error  has  been  taken  to  the  two  cases.  There 
is  no  authority  for  this.  It  is  a  practice  that  we  will  not  encourage. 
■Besides  tlie  Commonwealth  loses  the  tax  upon  one  writ.  There 
should  have  been  a  separate  writ  of  error  to  bring  up  each  case. 
We  have  expressed  our  opinion  upon  the  merits  to  avoid  having 
our  time  occupied  with  the  cases  again.  But  we  will  not  entei 
judgment.  Writ  quashed. 

Trunket  and  Sterrett,  JJ.,  concurred  in  quashing  the  writ, 
but  dissented  from  this  opinion. 
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NoTS  BT  TBB  Bbpobthi.  —See  Meelar,  aouihern PacB.  Co,,  66  Csl.  618; s.  a, 88 Am. 
Bep.  67|  and  note,  78. 

In  CHUeapie  ▼.  H cGknoon,  FannsylTanla  Sapreme  Court,  April  84, 18611,  the  defendant 
ownednn  abandoned  bffok  yard  with  an  open  and  nnpianled  well  in  it,  in  plain  sisbt, 
about  one  hundred  feet  from  the  highway.  The  public  were  accustomed  to  cross  the  fleld« 
but  the  paths  were  somewhat  distent  bom  the  welL  The  nearest  dwelling-house  was  three 
hundred  jards  off.  A  boy  eight  yean  old  was  found  drowned  in  the  weU.  He  fell  in  by 
dayUgfat.  The  Common  Pleas  sustained  a  Yerdiot  for  the  plaintiff,  but  this  was  reverwd 
by  the  Supreme  Court.  The  court  observe  :**  A  boy  plsying  upon  ite  c<dge  might  fall  la 
just  as  hemight  in  any  pond  or  stream  of  water.  In  this  respect  the  well  was  no  more 
dangerous  than  theriver  firont  on  both  ridesoC  the  city,  where  the  boys  of  all  sges  ooa* 
^rregate  in  large  numbers  for  flshingand  other  amusements.  Vacsnt  brick  yards  and  cfpem 
lots  exist  on  all  sides  of  the  dty .  Tliere  are  streams  and  pools  of  water  where  children 
may  be  drowned;  there  are  inequalitiea  of  surface  where  they  may  be  injured.  To  com- 
pel the  owners  of  such  property  either  to  indoee  it  or  fill  up  their  ponds,  and  leave  the 
surface  so  that  tmSpasisrs  may  not  be  injured,  would  bean  oppressive  rule.  The  law  does 
not  re<|ulre  us  toenforoe  any  such  principle,  even  where  the  trespassers  are  children.  We 
all  know  that  boys  of  eight  yesrs  of  age  indulge  in  athletic  sports.  Tliey  flsh,  shoot, 
swim,  and  climb  treesi  All  of  these  amusements  are  attended  with  danger,  and  .accidents 
frequently  occur.  It  is  part  of  a  boy*s  nature  to  trespass,  especially  where  there  is  tempt- 
ing fruit ;  yet  I  never  heard  that  it  was  the  duty  of  the  owner  of  a  frtilt  tree  to  cut  it  down 
because  a  boy  trespasser  msy  possibly  faU  from  its  branches.  Tetthe  pfteclple  con- 
tended for  by  the  plaintiff  would  bring  us  to  this  absurdity.  If  carried  to  Its  logical 
conclusion.  Moreover  It  would  diarge  the  duty  of  the  protection  of  children  upon  erery 
member  of  the  community  except  their  parents.*' 

The  ruling  below  was  based  upon  flifdratiUo  Worka  Co.  v.  OtTt  83  Penn.  St.  838.  In  that 
caseachlld  dz  years  old  strayed  from  a  street,  through  a  gate  marked  **  private  **  and 
'  no  admittance,**  but  sometimes  left  open.  Into  a  private  alley,  and  was  there  killed  by 
the  falling  down  upon  It  of  a  movable  platform  used  in  ihipping  goods.  The  court 
Instructed  the  jury  that  ^  a  child  cannot  be  treated  as  a  trespaswror  wrong-doer,'*  and 
that  "  persons  who  hold  premisus  opening  on  public  thoroughfares  must  use  them  In 
such  a  way  as  to  protect  those  who  mi|^t  acddentaUy  stray  upon  them.**  This  instruc- 
tion was  alBrmed.  Hie  court  said  among  other  things :  '*  The  gate  and  passsge-way 
opened  out  upon  a  public  and  much  frequented  street,  where  persons  were  paeslng  and 
children  playing.  Unlike  an  ordinary  publfto  alley  this  pasnge  was  often  open  and  there- 
fore liable  to  the  Incursions  of  children,  and  eren  grown  pereons,  from  thoughtlessness, 
accident  or  curiosity ,  »  «  •  this  spot  Is  not  so  private  and  secluded  as  that  a  man 
may  keep  dangerous  pits  or  deadfalls  there  without  a  breach  of  duty  to  society*  *  * 
«  he  had  good  reason  to  escpect  that  one  day  or  other,  some  one,  probably  a  thou^t- 
less  boy.  In  the  bnoyanqy  of  play,  would  be  led  there,  and  Injury  would  foUow.**  Fazsos, 
J.,  dissented.  But  in  the  principal  case  this  case  is  dlstlnguUhed  on  the  ground  that  the 
defendsnt "  maintained  upon  its  premises  what  this  court  designated  as  a  dangerous  and 
deadly  trap,  weighing  over  eight  hundred  pounds,  and  liable  to  faU  at  any  moment  and 

*  crush  children  beneath  It  like  mice  In  a  dead  falL*  It  was  In  the  heart  of  the  city,  dose 
to  a  public  highway,  and  the  access  to  it  frequently  left  open ;  and  It  was  moreover  so 
constructed  ssnot  to  give  any  indication  of  its  danger.**  So  far  as  it  was  Intended  to 
sanction  the  doctrine  that "  a  child  cannot  be  treated  as  a  trespasser  or  wrongdoer,**  It  is 
explicitly  overruled  t^  the  principal  case.  The  principal  case  also  dissents  from  the 
doctrine  laid  down  in  It  at  the  trial,  that  **  the  owner  of  premises  in  the  neighboriiood  of 
a  populous  dty,  and  opening  on  a  public  highway,  must  so  use  them  to  protect  those  who 
stray  upon  them  and  are  accidentally  injured,**  asserting  that  It  Is  in  direct  conflict  with 
OramUdi  v.  Wurtt,  86  Penn.  St.  74:  s.  c,  27Am.  .Rep.6S4,  in  which  It  was  held  that 

*  where  the  owner  of  land ,  in  the  exercise  of  lawful  dominion  over  It,  makes  an  excava- 
tion thereon,  which  is  such  a  distance  from  the  public  highway  that  the  person  falling 
Into  it  would  be  a  trespasser  upon  the  land  before  reaching  it,  the  owner  is  not  liable  for 
an  injury  thus  sustelned.**  In  that  case  the  defendant  had  made  an  excavation  within 
alghty  feet  of  a  street  In  Philadelphia,  and  It  was  unguarded  ;  but  the  court  held  the 
«wner  was  not  liable.    The  well-established  principle  in  such  cases  is  that  *'  where  an 
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excar&tJon  is  mack*  adjoming  a  puUic  way,  so  that  a  penoo  waUdng  on  it  might,  by  mak* 
ing  a  falife  step  or  being  affected  with  sudden  giddineaa.  fall  into  it,  it  is  reaaonable  that  the 
person  malcing  such  excavation  should  be  liable  for  the  consequences.  But  when  tha 
excaTation  is  made  at  some  di<4anoe  from  tlie  way,  and  the  person  falling  into  it  would  bo 
a  trespasser  upon  the  defendant's  land  before  he  reached  It,  the  case  seems  to  be  dif- 
ferent.** The  same  doctrine  was  asserted  with  much  force  by  Cliief  Justice  Gibsox.  In 
Kniffiit  V.  Alrcrt^  6  Barr,  473!,  where  be  said  :  *'  A  man  must  use  his  property  so  as  not  to 
incommode  his  neighbor  ;  but  the  maxim  extends  only  to  neighbors  who  do  not  interfera 
with  it  or  enter  upon  it.  He  who  suffers  his  cattle  to  goat  large  takes  upon  himself  the 
risk  incident  to  it.  If  it  were  not  so,  a  proprietor  oould  not  sink  a  well  or  a  saw  pit,  dig 
a  ditch  or  a  mill-race,  or  open  a  stone  quarry  or  a  mine  hole  on  his  own  land,  except  at 
the  risk  of  b«.'ing  made  liable  for  consequent lal  damages  from  it,  which  would  be  a  most 
unreasonable  restriction  of  his  enjoyment.** 

Gramlich  v.  fTursf,  and  the  cases  there  cited  were  howerer  cases  of  adult  sufferers  ami 
trespassers. 

Whether  it  is  negligent  in  a  railroad  company  to  leave  a  **  turn-table  '*  unlocked  and  un- 
^ruarded  in  a  place  accessible  to  small  boys,  so  *hnt  they  may  hurt  themselves  while 
playing  with  It,  has  been  variously  decided.  The  affirmative  is  held  in  Kanmi»  City  Ry, 
r'o.  V.  Fiizsimmons,  23  Kans.  mi ;  s.  c,  31  Am.  Kep.  203  ;  Kcffe  v.  3f.  it  St.  P.  R.  Co.,  21 
Minn.  207  ;  s.  c,  18 Am.  Rep.  333  ;  (In  McAlpin  v.  Powdl,  TON.  Y.  136 :  s  c. ,  26  Am.  Rep. 
fjSS,  the  court  say  off  iter  of  theso  cases,  **  we  are  not  prepared  to  uphold  these  2ases**)  ; 
also  In  Erantich  v.  O.  E.  &  S.  P.  R.  Co.^  Texas  Supreme  Court ;  the  contrary 
in  St.  LouU,  etc.^  B.  Co.  v.  BeU,  81  HL  76  ;  s.  c.  25  Am.  Hep.  280.  The  question  also 
Incidentally  arose  In  Railroad  Co,  r.St'niU  17  Wall.  657,  and  Koona  v.  St.  Lmtis^ 
etc.,  Co.,  75  Mo.  502.  In  KanMH  C*iiUral  Rj.  Co  v.  AUen,  2St  Kans.  285.  a  similar  action, 
the  court  thus  describes  the  restless  small  boy  :  *  *  Everybody  knows  that  by  nature  and 
by  instinct  boys  love  to  ride,  and  love  to  move  by  other  means  than  their  own  locomotion. 
They  will  ding  to  the  hind  ends  of  moving  wagons,  ride  upon  swings,  swing  upon  gates,** 
(add  swing-bridges,  OaiTin  v.  Chicago^  97  SI.  06;  s.  c,  S7  Am.  Rep.  09);  **  slide  upon 
cellar-doors  and  the  rails  of  staircases,  pull  sleds  up  hill  in  order  to  ride  down  upon  them 
on  the  snow,  and  even  pay  to  ride  upon  imitation  horses  and  Imitation  chariots  swun^ 
around  In  a  circle  by  means  of  steam  or  horse  power.  This  last  Is  very  much  ^ike  riding 
around  In  a  circle  upon  a  turn-table.  Now  everybody  knowing  the  nature  and  instinct 
common  to  all  boys,  must  act  accordingly.  Xo  person  has  a  right  to  leave,  even  upon  his 
own  land,  dangerous  machinery  calculated  to  attract  and  entice  boys  to  It,  there  to  be 
injured,  unless  he  first  takes  proper  steps  to  guard  against  all  danger  ;  and  any  person 
who  thus  leaves  dangerous  machinery  exposed,  without  first  providing  against  all  danger^ 
is  guilty  of  negligence.** 

But  the  Ilansas  court,  in  CentraJ  Brajich,  etc.^  R.  Co.  v.  Benigh,  23  Kans.  847 ;  s.  c,  88 
Am.  Rep.  167,  distinguish  such  cases  as  the  last  and  hold  more  In  accordance  with  the 
principal  case.  Here  a  boy,  four  or  five  years  old,  climbed  on  a  railroad  car,  standing  oo 
a  switch  track,  on  a  slightly  descending  grade,  with  brakes  fastened,  unfastened  the 
brakes  and  thus  started  the  car,  and  then  jumpingor  falling  off  was  run  over  and  killed. 
The  defendant  was  held  not  liable.  The  court  observed  :  *'  The  cars  were  not  dangerous 
machines  left  exposed  near  a  populous  city.  Nor  were  they  of  that  alluring  character  to 
entice  boys  to  play  upon  them,  for  when  unfastened  they  would  move  only  a  few  feet  and 
then  stop.  Nor  were  they  dangerous,  even  when  moving,  to  ordinary  boys.  Oertainly 
boys  from  ten  to  sixteen  years  of  age  are  not  likely  to  be  hurt  by  them.  No  one  could 
have  anticipated  that  a  boy  less  than  five  years  of  age  would  have  gone  to  the  cars  un- 
accompanied by  any  older  person  and  have  climbed  upon  one  of  them  and  unloosened  the 
brake,  so  as  to  set  the  car  in  motion.  No  such  thing  ever  occurred  before,  and  certainly 
no  one  could  have  anticipated  that  a  boy  big  enough  to  do  that  would  have  fallen  off  or 
Jumped  off  In  front  of  the  car  so  that  the  car  would  have  run  over  and  killed  him.  The 
most  of  boys  would  have  stayed  on  the  car  so  as  to  get  a  ride.  And  this  the  company  had 
a  right  to  expect.'* 

From  persons  who  leave  dangerous  openings,  erections,  machines,  or  other  things  ex- 
posed In  or  directly  adjacent  to  streets  or  other  public  places,  a  different  measure  of  care 
is  of  course  exacted.    As  In  Lynch  ▼.  i^Tordtn,  1 Q.  B.  DIv.  80,  where  a  horse  and  wagon 
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were  left  uufaatened  and  unatteoded  in  a  public  street,  and  a  boy,  seven  years  old,  dimbed 
on  the  cart,  other  children  started  the  horse,  and  the  boy  was  injured  And  to  the  same 
effect,  Lanev.  Mlantic  Works^  107  Mass.  104  ;  s.  c.  Hi  id.  136  And  so  in  MuUaney  v 
Spence^  15  Abb.  Pr.  (N.  S.)  di9,  where  an  elevator  opened  on  the>  street  by  a  sliding  door, 
and  the  door  being  left  open  and  unguarded,  a  chiid  four  years  and  a  half  old,  approached 
the  opening  and  was  injured  by  a  descending  car.  And  so  in  Birge  v.  Gardiner^  19 Conn. 
d07,  where  the  defendtint  had  set  up  a  gate  on  his  own  land,  by  the  side  of  a  lane  through 
which  a  child,  six  or  seveu  years  old,  with  other  children,  was  accustomed  to  pass  betweea 
his  residence  and  the  highway,  and  in  passing  put  his  hand  on  the  gate  and  shook  it  and 
caused  It  to  fall  and  injure  him.  The  court  said  it  was  properly  left  to  the  jury  to  sa5 
**  whether  the  acts  done  by  him  were  not  rather  the  result  of  childish  instinct,  which  the 
defendant  might  easily  have  foreseen.'*  So  In  WMriey  v.  WhiUman^  1  Head,  610,  where  a 
cogwheel,  connected  with  machineiy  tn  a  mill,  was  left  revolving,  unguarded  and  exposed 
in  an  open,  unindoeed,  unguarded  space,  about  twenty  feet  from  the  highw^,  and  a 
child,  three  years  old,  who  lived  aorosa  the  street,  was  caught  and  injured  while  playing 
about  the  wheel  So  in  Abbott  v.  Macfie^  2  R.  &  C.  744,  where  the  defendant  owned  a 
warehouse,  with  a  oellar  In  front,  in  a  public  street,  opening  with  a  flap  or  lid,  raised  and 
leaned  against  a  wall,  and  a  child,  five  years  old,  was  hurt  by  the  fUltng  down  of  the  lid. 

But  on  the  other  hand,  in  Wttod  v.  Independent  School  District,  44  Iowa,  i7,  Jt  was  held 
not  negligent  to  leave  a  well-drilling  machine  unlocked  and  unguarded  in  the  yard  of  a 
public  sohool-houae,  whereby  one  of  the  young  investigators  of  scieoce  was  injured,  out- 
side of  the  school  *'  drill  "  The  court  said  :  '*  We  are  not  prepared  to  hold  that  eveiy 
person  having  upon  his  premises  machinery,  tools,  or  implements  which  would  be 
dangerous  playthings  for  children,  and  in  their  nature  affording  special  temptation  to 
children  to  play  with  them,  is  under  obligation  to  guard  them  in  order  to  protect  himself 
from  UabUlty  for  injuries  to  children  received  while  playing  with  them,  although  the 
chQdren  were  rightfully  on  his  premises.  It  would  be  improi>er  to  burden  the  mechanical 
industries  of  the  country  by  such  a  rule.  Without  holding  therefore  that  these  may  not 
be  pieces  of  machinery  so  peculiarly  dangerous  that  a  right  of  action  would  exist  at 
common  law  for  injuries  received  from  them  if  left  unguarded,  we  do  not  think  the  drilling- 
machine  in  question  Is  such  machinery.*'  (Stress  however  was  laid  on  the  fact  that  the 
action  was  against  the  employer,  whUe  the  negligence  if  any,  was  that  of  a  contractor.) 
So  in  Afan^am  v.  Atterton,  L.  R.,  1  Eq.  230,  where  defendant  had  left  exposed, ungnardedt 
and  in  gear,  in  a  public  marketplace,  a  machine  for  crushing  oU-cake,  and  a  boy  four  years 
old,  advised  by  his  brother  of  seven,  put  his  fingers  in  the  gearing,  while  others  turned  the 
crank.  In  this  case  stress  was  laid  on  the  fact  that  the  immediate  cause  of  the  inj  uiy  was 
the  act  of  the  others  in  turning  the  crank.  On  the  other  point  Bramwbll,  B.,  said  :  **  The 
defendant  is  no  more  liable  than  if  he  had  exposed  goods  colored  with  poisonous  paint, 
and  the  child  had  sucked  them.**  He  even  suggests  that  if  the  child's  fingers  had  injured 
the  machine  he  would  have  been  liable  to  the  owner.  The  decision  on  the  ground  of 
negligence  is  criticised,  obiter,  by  Oockburn,  C  J.,  in  dark  v.  Chambers,  8  Q.  B.  Div.  887, 
who  says  :  **  It  appears  to  us  that  a  man  who  leaves  in  a  public  place,  along  which  per- 
sons, and  among  them  children,  have  to  pass,  a  dangerous  machine,  which  may  be  fMal 
to  any  one  who  touches  it,  without  any  precaution  against  mischief,  is  not  only  guilty  of 
negligenoe,  but  of  negligence  of  a  veiy  reprehensible  character.*'  It  may  be  that  the 
WiH)d  and  the  Mangam  cases  are  distinguishable  from  the  other  cases  on  the  ground  that 
the  machlqes  were  not  apparently  alluring  or  enticing  to  the  smsll  boy  nature. 

The  intervention  of  the  second  boy,  influential  in  the  decision  of  the  Mangam  case, 
was  also  regarded  as  controlling  In  the  Abbott  case  ;  but  of  this,  Oookbubn,  C.  J.,  said  in 
the  Clark  case,  that  the  negligence  of  the  defendant  Is  "  not  the  less  reprehensible  because 
the  imprudent  and  unauthorized  act  of  another  may  be  necessary  to  realise  the 
mischief  to  which  the  unlawful  act  or  negligence  of  the  defendant  has  given  occasion.** 
Ajid  in  the  Lane  case.  111  Haas.  185,  there  was  a  third  boy,  but  it  seemed  to  make  no  differ- 
ence. 

Bnt  if  the  boy  had  been  warned  not  to  meddle  with  the  dangerous  thing  in  question,  ha 
meddles  at  his  own  risk.  Huffiies  r.  Maefie,  2  H.  ft  C.  744,  the  case  of  the  same  cellar-lid  as 
In  the  Abbott  esse. 

So.  In  Chicago  A  JV.  W,  By.  Co.  t.  Smith,  45  BOch.  604,  a  child  eight  years  old  was  in« 
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Jured  hf  the  widdaii  MurtiDgof  a  locomotlTe,  on  the  step  of  wbiob  he  had  heepfrtaiwUng,. 
and  from  whkh  he  had  Juat  been  ordered  away  by  the  fireman.  He  waa  a  treapaaaer  on 
the  preroiaea,  had  been  warned  against  going  there,  and  had  more  than  ordlnaiy  intelll- 
gence.  It  was  held  that  the  eompany  could  not  be  made  liable  without  proof  that  th» 
employees  knew  that  he  wss  in  the  way  at  the  moment,  or  wera  reoklesaor  negUgsrt. 
iB  their  maiisgemerit,  or  oould  have  anticipated  the  injnry. 


Wetter  v.  Eilet. 

(96Fenn.  fit.  Ml.) 
IMe — non-neffoHable — &quitia$  beiwe$n  parUM^  * 

The  maker  of  a  non-negotUble  note,  although  it  waa  made  lor  the  moeoow 
modation  of  the  payee,  to  enable  him  to  borrow  money  on  it,  may  defeat  a 
reoorery  by  one  to  whom  It  '_haa  been  aaslgned  for  rwlne,  by  showing  the 
want  of  eonsideration. 

ASSUMPSIT  on  a  promissory  note.      The  opinion  shows  the 
facts.     The  defendant  had  judgment  below. 

Wilson  d  JenkSy  for  plaintiff  in  error. 
Knox  dk  Maffett,  for  defendant  in  error. 

OoBDON,  J.  [Omitting  a  minor  point.]  The  remaining  assign* 
meuts  of  error  may  be  discussed  together,  as  they  involve  a  single 
principle  —  the  right  of  the  maker  of  non-negotiable  paper  to  de- 
feat a  recovery  on  it,  in  the  hands  of  a  third  party  to  whom  it  has 
been  assigned,  for  a  valuable  consideration,  by  setting  up  the  want 
of  consideration  or  any  equitable  condition  to  which  it  was  subject 
when  in  the  hands  of  the  payee.  The  note  in  suit  was  the  third 
renewal  of  an  original,  executed  by  the  defendant  to  Wetter,  the 
legal  plaintiff,  on  the  19th  of  May,  1877.  Admittedly  it^as  made 
for  the  accommodation  of  the  plaintiff,  the  parties  at  the  time  no 
doubt  thinking  it  was  negotiable,  since  it  was  intended  that  Wetter 
should  have  it  discounted  for  his  own  purposes.  Wetter  at  the 
time  he  received  the  note  agreed,  which  indeed  would  follow  as  of 
course  that  he  would,  in  commercial  parlance,  take  care  of  this 
paper. 

Under  these  circumstances  the  court  was  asked  to  say  to  the 
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jury  that  if  Kiley  executed  and  delivered  this  note  to  Wetter  for 
the  express  purpose  of  enabling  him  to  negotiate  and  obtain  money 
on  it,  the  bank,  to  which  it  was  passed,  could  recover.  The  court 
refused  so  to  charge,  and  in  this  we  think  they  did  right.  In  cho 
first  place  the  note  was  not  negotiable;  it  could  pass  only  by  assign- 
ment, and  that  assignment  would  convey  to  the  assignee  only  that 
which  the  payee  was  entitled  to  receive  from  the  maker  after  settle- 
ment of  all  accounts  and  equities  between  them.  Paper  of  thia 
kind  falls  into  the  same  class  with  bonds  and  other  specialties,  of 
which  it  is  said  by  Chief  Justice  Shipped,  in  a  note  to  the  case  of 
Rousftei  V.  Ins.  Co.,  1  Binn.  433,  if  the  obligor  had  before  tho 
assignment, which  was  made  under  the  terms  of  the  act  of  the  28th 
of  May,  1715,  any  just  demand  against  the  obligee,  which  he  might 
have  set  up  against  him,  had  there  been  no  assignment,  he  might 
in  like  manner  set  it  ofF  against  the  assignee,  who  takes  the  bond 
subject  to  all  the  equities  existing  between  the  parties  before  the 
assignment.  This  rule,  he  says,  is  however  subject  to  one  excep- 
tion. ''  If  the  assignee,  when  he  is  about  to  take  the  assignment^ 
calls  upon  the  obligor  to  know  whether  the  whole  money  is  due, 
and  the  obligor  tells  him  it  is  a  good  bond,  but  is  entirely  silent  aa 
to  any  claim  of  his  against  the  bond,  he  can  never  afterward  open 
his  mouth  against  the  demand  of  the  assignee." 

So  in  Rider  v.  Johnson,  8  Harris,  190,  it  was  held  that  the 
assignee  of  a  chose  in  action  not  negotiable  takes  it  subject  to  all 
the  defenses  to  which  it  was  subject  in  the  hands  of  the  assignor, 
including  set  off  of  cross  demands,  legal  or  equitable.  We  also 
find  it  ruled  in  Weaver  v.  Lynch,  1  Casey,  449,  that  in  order  to 
estop  the  obligor  of  an  assigned  bond  from  setting  up  a  defense, 
the  assignee  must  show  that  he  was  induced  to  take  the  bond 
specially  through  the  declarations  of  the  obligor  that  he  had  no 
defense.  Now  without  multiplying  authorities  upon  points  about 
which  there  ought  to  be  no  dispute,  we  are  at  a  loss  to  see  how 
Kiley  estopped  himself  from  setting  up  a  defense  which  was  cer- 
tainly good  against  Wetter.  No  declarations  of  his  to  the  bank 
officers  induced  them  to  take  this  paper;  on  the  other  hand,  if  we 
consult  the  assignment,  it  was  taken  on  the  guaranty  of  Wetter 
that  he  would  pay  it  when  due.  Let  it  be  then  that  Kiley  gave 
this  note  to  Wetter  for  the  express  purpose  of  enabling  Wetter  to 
raise  money  upon  it.  This  was  after  all  but  a  private  arrangement 
between  the  parties,  which  was  never  communicated  to  the  officers 
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of  the  bank;  they  never  acted  upon  any  such  understanding;  how 
then  can  they  set  up  to  estop  the  defendant,  a  transaction  to  which 
their  corporation  was  not  a  party,  and  of  which  they,  when  they 
took  the  assignment,  knew  nothing.  Besides  this  the  duty  of  inquiry 
Tested  upon  them,  and  had  they  made  that  inquiry  they  would  have 
discovered  just  what  was  found  by  the  jury,  that  not  only  was  the 
note  drawn  to  Wetter  in  order  that  he  might  raise  money  on  it,  but 
that  he  at  the  same  time  had  agreed  to  pay  it  when  it  fell  due. 
Had  the  banK  known  this  fact  when  it  took  the  assignment,  no  one, 
we  apprehend,  will  pretend  to  say  that  it  could  nevertheless  hold 
Kiley  and  yet  on  all  authority  it  was  its  duty,  through  inquiry  of 
Kiley,  to  have  known  this  very  fact,  and  if  it  did  not  have  this 
knowledge  the  fault  was  with  its  own  officers,  and  no  one  else. 

Judgment  affimmU 
Shabswood,  0.  J.,  and  Paxsok,  J.,  dissented* 


WaTTBRSON^  v.    BETHOLDa. 

(g6Fttin.8t.474.) 

Landlord  and  tenant — lease — eanetruetion  qf. 

A  lease  of  land  provided  that  the  leasee  ahoald  '*  hold  the  same,  and  enjoy 
and  use  all  the  rights  and  privileges  of  real  ownership  as  in  fee-simple,'*  so 
long  as  he  should  carry  on  a  certain  iron  furnace,  and  that  he  should  pay 
the  taxes,  and  should  pay  a  royalty  to  the  lessor  for  every  ton  of  iron-ore 
dug  thereon;  hut  gave  no  express  right  to  dig  either  iron-ore  or  limestone. 
Held,  that  he  might  quarry  limestone  on  the  premises  for  the  use  of  the  fur- 
nace. 

ASSUMPSIT  for  the  value  of  limestone  quarried  and  taken  away. 
The  opinion  states  the  case.      The  defendant  had  judgment 
below. 

Knox  A  Maffett  and  Jamea  CampbeB,  for  plaintiff  in  error. 

Tf.  L.  Carbett  and  B.  J.  Beid  dk  Son,  for  defendants  in  error. 

Greek,  J.    We  are  of  the  opinion  that  the  court  below  gave  a 
correct  construction  to  the  lease  between  Watterson  and  McCul- 
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loch,  and  the  judgment  mnst  therefore  be  affirmed.  The  leaae  is 
«omewhat  peculiar  both  in  its  character  and  its  phraseology,  but  we 
io  not  think  it  difficult  of  interpretatie^.  In  terms  it  is  a  grant  of 
a  traot  of  land,  by  description  containing  forty-six  acres,  more  or 
less,  the  grantee  to  take  possession  ''as  soon  as  he  commences  to  build 
a  furnace  at  the  mouth  of  Redbank  creek,  and  hold  the  same,  and 
«njoy  and  use  all  the  rights  and  privileges  of  real  ownership  as  in 
fee  simple  so  long  as  said  McCulloch,  his  heirs  or  assigns,  may  carry 
on  a  furnace  at  the  mouth  of  Redbank  creek,  in  said  township  of 
Madison,  except  that  said  McCulloch  is  to  pay  the  taxes  on  said 
tract  of  land,  and  to  pay  me  twenty  cents  per  ton  for  each  ton  of 
twenty-two  hundred  and  forty  pounds  of  ore  he  may  dig  and  haul 
«way  from  said  tract  of  land."  No  right  to  dig  or  take  away  either 
limestone  or  iron-ore  is  given  in  express  words.  The  right  to  take 
ore  is  assumed  to  exist  m  the  remainder  of  the  instrument,  but  the 
only  language  previously  used  which  can  suffice  to  confer  that  right 
is  equally  efficacious  to  confer  also  the  right  to  take  limestone.  The 
land  was  manifestly  leased  for  the  very  purpose  of  being  used  for 
the  erection  and  maintenance  of  a  furnace.  The  lessee  can  only 
take  possession  when  he  commences  to  build  a  furnace ;  he  can 
hold  it  so  long  as  he  continues  to  carry  on  a  furnace,  and  the  same 
privilege  is  extended  to  his  heirs  and  assigns  indefinitely,  and  it  is 
to  be  terminated  when  the  property  is  formally  abandoned  as  a  f ur^ 
nace  property.  The  consideration  to  be  paid  by  the  lessee,  for 
whatever  rights  and  privileges  are  conferred  by  the  lease,  is  the 
erection  and  continued  maintenance  of  a  furnace  on  the  premises, 
the  payment  of  the  taxes  on  the  land,  and  the  payment  of  a  roy* 
;alty  of  twenty  cents  per  ton  on  every  ton  of  twenty-two  hundred 
«nd  forty  pounds  of  ore  dug  and  hauled  away  from  the  tract. 
These  constitute  the  full  equivalent  for  every  right  conferred  by 
the  lease.  There  is  no  obligation  to  pay  for  any  limestone  that  may 
be  taken.  Does  the  right  to  take  limestone  exist  P  If  there  are 
proper  words  giving  the  right  it  is  no  reply  to  argue  against  its 
existence  that  there  is  no  provision  to  pay  for  it,  since  it  may  be 
paid  for  in  the  other  considerations  to  move  from  the  lessee. 

Now  the  words  are  that  the  lessee  is  "to  hold  the  same  (that  is, 
the  tract  of  land),  and  enjoy  and  use  all  the  rights  and  privileges 
of  real  ownership  as  in  fee  simple,"  so  long  as  he  may  carry  on  a 
furnace  on  the  premises.  These  words  are  in  the  lease  for  some 
purpose.  We  have  no  right  to  overlook  or  reject  them,  or  to  refuse 
Vol.  2LL  — 86 
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them  their  plain  natural  meaning.     It  is  certainly  one  of  the 

**  rights  and  priyileges  of  real  ownership  as  in  fee  simple  "  to  take 

limestone  from  land  whereyer  it  is  found.      Moreover  limestone  is 

a  necessary  article  to  be  used  in  the  manufacture  of  pig  iron,  and 

it  may  well  be  intended  that  the  parties  who  were  contracting  for 

the  erection  and  maintenance  of  a  furnace  on  the  demised  premises 

had  it  in  contemplation  that  limestone,  as  well  as  iron-ore,  should 

be  taken  and  used  in  carrying  on  the  furnace.     We  are  of  opinion 

that  the  words  of  the  lease  include  the  right  to  take  limestone  from 

the  premises  for  use  in  the  furnace,  and  as  there  was  no  obligation  to 

pay  for  it  other  than  in  the  manner  already  indicated,  there  could 

be  no  recovery  for  its  value  in  the  manner  proposed  in  this  action* 

The  court  below  were  right  in  excluding  the  testimony  offered,  and 

in  their  answers  to  the  plaintiff's  first  and  third  points. 

JudgtMHt  uffifmetL 
OoBDOH,  J.,  dissented. 


Bbvvswick  &  Balkb  Ooxpakt  v.  Hooybb. 

CBSFboii.  St.  BOfiJ 

WImtb  fpoods  are  dellyered  vpon  lease  to  be  paid  for  hj  InstaUmeats,  tiie  tlllt 
to  mnain  In  the  vendor  ontil  fall  payment,  the  Jadgment  creditois  ef  tte 
vaadee  may  seiie  the  same  for  their  elaims. 

Q UFHOIENTLY  reported,  87  Am.  Bep.  M4 
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QflM4M4ip|lo0r--0Miii4f  lr«aitff^0p---fiM9i^l0^  ^htmk 

A  eonnty  tfeMurar,  deporitlng  the  pablio  f ands  in  *  Mvingi  bank  of  gooi 
•tanding,  Is  not  liable  for  tb^r  Iom  bj  tbe  aabseqaent  failare  of  the  baak«* 

ACTION  against  a  county  treasurer  for  accounting.    The  opiii- 
ion  states  the  case.    The  defendant  had  judgment  below. 

Jam$8  P.  Bart  and  O.  W.  8.  Hart,  for  appeUant. 
Wilk«npoon  d  Sp^ne&r^  contra. 

Simpson^  0.  J.  This  is  an  appeal  in  acase  in  chanoery,  and  it  in* 
Tolves  questions  both  of  law  and  of  fact 

The  respondent  was  county  treasurer  of  York  county,  from  Maveliy 
1871,  to  March,  1877.  It  is  alleged  in  the  complaint  that  during 
the  period  he  held  this  office  he  collected  large  sums  of  money  f<v 
the  appellant,  a  considerable  portion  of  which  he  &iled  and  neglected 
to  account  for  and  pay  oyer  to  appellant. 

*  Omtni,  WwrA  t.  SOtMiL  DUtriet  00  Neb.  980),  86  An.  Bep.  477. 
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This  allegation  seems  to  be  true,  but  it  appears  that  this  default 
•of  respondent  resulted  from  the  fact  that  respondent  had  deposited 
this  money  in  the  Citizens'  Savings  Bank;  that  this  bank  has 
f ailed,  and  the  loss  which  has  occurred  was  on  account  of  this  failaie 
of  the  bank. 

The  appellant  contends  that  eren  admitting  this  to  be  true,  yet 
^»  matter  of  law,  respondent  should  be  regarded  as  an  insurer, 
liable  for  the  whole  amount  collected,  and  that  the  facts  set  up  by 
him  constituted  no  legal  defense. 

The  Circuit  judge  declined  to  enforce  this  stringent  principle, 
s,nA  holding  that  respondent's  liability  was  dependent  upon  negli- 
gence and  the  proper  performance  of  his  duties,  he  decreed,  upon 
the  facts,  that  the  respondent  was  not  liable  for  the  loss  incurred 
i)y  reason  of  his  deposit  in  the  Citizens'  Savings  Bank. 

The  ground  of  appeal  in  this  case  involving  this  point  brings  up 
for  the  first  time  in  this  State  squarely  the  question  as  to  the  abso- 
lute and  unconditional  liability  of  a  public  officer  for  public  funds 
•collected  by  him. 

This  is  an  interesting  and  very  important  question,  both  to  the 
State  and  to  all  those  connected  with  the  fiscal  department  of  the 
government,  and  it  has  been  maturely  considered  by  this  court. 

It  is  a  well-settled  principle  of  the  common  law  that  agents,  trus- 
tees, receivers,  and  all  those  sustaining  fiduciary  relations  to  private 
individuals,  and  thereby  having  the  custody  and  management  of 
their  property,  such  as  administrators,  executors,  guardians  and 
K>ther  trustees,  are  liable  only  for  the  exercise  of  good  faith  and 
proper  legal  diligence  and  care.  True,  the  court  will  watch  very 
narrowly  tlie  conduct  of  such  trustees,  and  will  never  suffer  them 
to  escape  responsibility  out  of  mere  tenderness  to  their  misfortunes. 
But  when  it  is  made  to  appear  that  they  have  kept  themselves 
within  the  rules  prescribed  for  the  discharge  of  their  special  duty, 
«,nd  yet  a  loss  has  occurred  without  any  fault  or  negligence  on  their 
part,  tlie  court  will  protect  tliem. 

This  principle  is  founded  upon  the  highest  justice  and  the  sound- 
est morality.  It  has  its  roots  in  the  doctrine  of  ex  mquo  et  bono, 
and  it  meets  the  approval  of  all  just  men.  Where  a  party  attends 
to  his  own  business  and  a  loss  occurs,  he  cannot  throw  this  loss  on 
some  one  else,  but  he  must  meet  and  shoulder  it  himself.  Where 
then  lie  is  under  the  necessity  of  procuring  the  assistance  of  an- 
other to  attend  to  his  aftairs,  because  lw3  is  unable  to  do  so  himself  all 
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that  he  can  justly  require  from  his  agent  is  good  faith,  competency, 
and  such  diligence  and  care  as  to  the  matter  in  hand  as  he  himself 
would  have  given  it.  This  being  bestowed,  if  a  loss  occurs  it  should  ^ 
be  his  loss  and  not  that  of  the  employee.  Any  other  doctrine 
would  cut  up,  root  and  branch,  one  of  the  most  important  depart-  -- 
ments  of  the  business  and  social  economy  of  the  country  —  the  de^ 
partment  of  bailments.  This  term,  in  its  broadest  sense  covers  all 
classes  of  agencies.  These  ramify  into  and  touch  every  interest 
of  society,  and  unless  properly  regulated,  society  would  go  ta 
pieces. 

It  is  a  matter  of  the  gravest  importance  therefore  that  whilst  the^ 
rights  of  bailors  should  be  most  carefully  guarded  and  protected,, 
yet  that  bailees  should  not  be  hastily  sacrificed. 

The  principles  referred  to  above  are  those  which  prevail  between 
private  parties,  and  in  reference  to  private  affairs  as  found  in  the 
common  law.  They  have  been  applied  in  many  cases  in  this  State^ 
It  is  only  necessary  here  to  refer  to  the  recent  case  of  Tmtty  v.. 
Hauser,  7  S.  G.  164,  where  an  administrator  depositing  in  this  samer 
bank  was  protected. 

Does  this  common-law  principle  embrace  public  bonded  officers 
as  well  as  private  individuals  acting  in  a  quasi  official  capacity  as 
trustees,  etc.  ?  It  would  be  difficult  to  find  a  clear  distinction  be- 
tween the  two — a  distinction  founded  upon  principle,  such  as 
would  justify  the  exclusion  of  the  one  and  the  inclusion  of  the 
other.  If  it  would  be  wrong  in  principle  to  hold  a  private  trustee 
responsible  for  a  loss  which  no  care  of  his  could  have  prevented, 
would  it  not  be  equally  wrong  to  hold  a  public  officer  responsible  un- 
der like  circumstances  ?  The  liability  of  a  bonded  officer  may  be 
considered,  as  was  said  in  the  case  of  United  States  y,  Thomas^  in  a 
two-fold  or  double  aspect.  First.  The  obligation  arising  from 
official  duty,  and  second,  that  arising  from  the  condition  of  his 
bond.  The  first  is  a  duty  which  the  law  imposes,  and  the  second  is 
a  duty  which  he  expressly  contracts  to  perform.  The  first  is  gov- 
erned by  the  principles  of  the  common  law,  the  other  by  the  terms 
and  conditions  of  the  bond  ;  and  if  a  party  binds  himself  by  an  ex« 
press  contract  to  perform  a  certain  act  unconditionally,  at  all 
events,  he  must  be  held  by  the  stipi  lations  of  that  contract,  be- 
cause such  is  the  agreement  he  has  made. 

Now  independent  of  the  special  stipulations  and  conditions 
found  in  the  bond  of  a  public  officer,  it  has  been  held  at  common 
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law  that  the  principles  referred  to  above,  as  applicable  to  private 
individuals,  &PP^J  ^^^  t;o  public  officers,  so  far  as  their  obligations 
arising  simply  from  official  duty  are  concerned. 

It  was  said  in  the  case  of  United  IStates  v.  ThamM,  15  Wall.  344 : 
'^  ^Fbe  basis  of  the  common-law  rule  is  founded  on  the  doctrine  of 
bailment.  A  public  officer  having  property  in  his  custody  in  his 
official  capacity  is  a  bailee,  and  the  rules  which  grow  out  of  that 
relation  are  held  to  govern  the  case."  And  in  Boyden  v.  UniUd 
^SicUes,  where  the  officer  was  held  responsible,  this  doctrine  was 
not  denied.  On  the  contrary,  it  is  said  in  that  case  :  ''The  con- 
tract of  bailment  implies  no  more,  except  in  the  case  of  common 
^  carriers,  than  ordinary  care,  and  the  duty  of  a  receiver,  viriute 
^^ficiiy  is  to  bring  to  the  discharge  of  his  trust  that  prudence,  cau- 
tion and  attention  which  careful  men  usually  bring  to  the  conduct 
of  their  own  affairs.  He  may  however  make  himself  an  insurer  by 
express  contract,  and  this  he  does  when  he  binds  himself  in  a  penal 
bond  to  perform  the  duties  without  exception.  There  is  an  estab* 
lished  difference  between  a  duty  created  merely  by  law  and  one  to 
which  is  added  the  obligation  of  an  express  undertaking."  The 
defendant  in  that  case  was  held  liable  under  the  terms  of  his  bond. 
Mr.  Justice  Bradley,  in  the  case  of  United  States  v.  T/iomaa, 
said  :  ''  The  general  rule  of  official  obligation,  as  imposed  by  law, 
IS  that  the  officer  shall  perform  the  duties  of  his  office  honestly, 
&ithf  uUy  and  to  the  best  of  his  ability.  This  is  the  substance  of 
aD  official  oaths.  In  ordinary  cases,  to  expect  more  than  this  would 
deter  upright  and  responsible  men  from  taking  office.  This  is  sub- 
stiiutially  the  rule  by  which  the  common  law  measures  the  respon- 
sibility of  those  whose  official  duties  require  them  to  have  the  cus- 
tody of  property,  public  or  private.  If  in  any  case  a  more  stringent 
obligation  is  desirable  it  must  be  prescribed  by  statute  or  exacted 
by  express  stipulations."  Accordingly,  the  Congress  of  the  United 
States  and  several  of  the  States  have  made  statutory  regulations 
upon  this  subject,  laying  the  foundation  in  the  official  bonds  re- 
quired for  a  more  stringent  responsibility  than  is  ordinarily  im- 
posed by  the  common  law,  especially  as  to  collectors  and  receivers 
of  public  moneys. 

It  will  be  found  that  the  cases  relied  on  by  the  appellant,  viz., 
United  Statee  v.  Prescott,  3  How.  578 ;  Satn$  v.  Dashid,  4  Wall 
185 ;  Same  y.  Eeehler,  9  id.  83 ;  Boyden  v.  United  States,  13  id. 
17  ;  Bemns  v.  United  States,  id.  56,  decided  in  the  Supreme  Court 
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of  the  United  States,  and  in  the  case  of  Muzzy  v.  Shaituck,  1 
Denio,  233,  in  New  York,  all  turned  upon  the  stipalationB  and 
conditions  of  the  bonds ;  it  being  held  in  those  cases,  in  accordance 
with  established  principles  and  many  decided  cases,  that  where  a 
party  contracts  without  qualification  or  condition  to  do  a  thing,  he 
must  perform  it  or  make  compensation  in  damages  for  non-perfor- 
mance, because  it  is  nommated  in  the  bond.  But  even  this  strin- 
gent role  was  much  relaxed  in  the  Supreme  Court  of  the  United 
States  in  the  recent  case  of  United  States  y.  Thomas,  15  WalL  337^ 
where  a  collector  was  excused  eyen  from  his  bond  on  account  of 
oyermling  necessity,  where  it  appeared  he  was  without  neglect  or 
fault.  And  this  rule  was  relaxed,  although  under  the  acts  of  Oon* 
gress  collectors  are  allowed  all  necessary  additional  expenses  for 
clerks,  fire-proof  chests  and  vaults  for  the  safe-keeping,  transferring 
and  disposing  of  the  public  moneys  collected  by  them. 

Now  we  have  no  act  in  this  State  which  imposes  a  higher  or 
more  stringent  obligation  upon  collectors  and  receivers  of  public 
money  than  that  imposed  by  the  common  law.  The  form  of  the 
bond,  it  is  true,  is  prescribed  by  statute,  but  the  only  condition  is 
^^  that  the  duties  shall  be  well  and  truly  performed."  This  con- 
lition  is  the  condition  of  the  common  law,  arising  from  official 
duty,  an4  is  met  at  common  law  by  an  honest,  faithful,  prudent 
and  zealous  discharge  of  duty.  Should  it  be  thought  that  public 
policy  required  a  more  stringent  rule,  the  general  assembly,  in  its 
wisdom,  could  easily  provide  the  necessary  enactments  to  that  end, 
but  it  has  not  done  so  as  yet,  and  in  the  absence  of  such  statutoiy 
regulations,  the  court  must  follow  the  common  law  applicable  to 
such  cases.  We  think  in  this  case  the  Circuit  judge  foUowed  that 
law  in  declining  to  hold  the  respondent  as  an  insurer. 

[Minor  matters  omitted.] 

The  decree  below  is  affirmed  and  the  appeal  dismissed. 

MoIybb  and  MoQowajs,  A.  JJ.,  concurred. 
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Huff  y,  Watkiks. 
058.  an.) 

An  action  lies  for  entidng  awaj  the  plaintiff's  agriealtoral  laborer,  emploj«(' 
npon  an  agreement  for  a  part  of  the  crop  made,  for  hSa  eompensation.* 

ACTION  for  enticing  away  a  servant     The  opinion  states  the 
case.    The  defendant  had  judgment  below. 

L.  W.  Simkins  and  71  8.  Moorman,  for  appellant. 
J.  F.  J.  CMweU,  contra. 

McIyer,  a.  J.  This  was  an  action  bronght  by  the  plaintiff  ta 
recoTer  damages  from  the  defendant  for  enticing  one  Jordan  Bntler, 
who  had  been  employed  by  the  plaintifF  as  a  farm  laborer,  to  leave 
the  employment  of  the  plaintifF.  The  contract  under  which  the 
said  Batler,  with  the  other  farm  laborers,  had  been  employed,  was 
not  in  writing,  but  is  stated  in  the  '^  case"  as  follows :  ''About  the 
first  of  January,  1879,  the  plaintifF  contracted  with  Jordan  Butler 
and  other  persons  to  work  his  land  during  the  year.  The  plaintiff 
was  to  furnish  the  land,  stock  and  farming  implements,  and  to  feed 
the  stock,  and  to  have  the  entire  control  of  their  time  and  services, 
and  they  to  have  therefor  one-half  of  the  crop  that  remained,  after 
first  deducting  one  bale  of  cotton,  twenty  bushels  of  com,  and  two 
hundred  bundles  of  fodder  to  each  horse  ;  and  that  in  considera- 
tion therefor  they  were  to  work  under  his  exclusive  direction  and 
control  from  sun  to  sun,  and  do  all  things  necessary  for  making 
and  gathering  a  crop ;  also,  that  in  consideration  that  Jordan  But- 
ler agreed  to  assist  the  plaintiff  in  securing  laborers  and  to  take  the 
lead  in  the  work,  the  plaintiff  agreed  to  pay  him  one  bale  of  cotton 
extra." 

The  Circuit;  judge  charged  the  jury  that  under  the  terms  of  said 
contract  the  relation  of  master  and  servant  did  not  exist  between 
the  plaintiff  and  Butler,  and  therefore  the  plaintiff  was  not  en- 
titled to  recover ;  to  which  charge  exception  was  duly  taken.  The 
plaintiff  requested  the  judge  to  charge  the  jury  that  the  rule  of  law 
giving  a  remedy  for  employing  the  servant  of  another  after  notice, 

*To  aame  effect,  HaOUnM  ▼.  EtoytUr  (70  N.  C.  $01),  18  Am.  Rep.  780. 
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is  not  confined  to  menial  servantB,  '^  but  extends  to  all  cases  where 
the  person  is  employed  to  give  his  exclusiye  personal  service  for  a 
given  time  under  the  direction  of  an  employer^  who  is  injured  by 
the  wrongful  act."  This  the  judge  refused  to  do^  except  with  the 
qualification  that  it  only  extends  to  persons  so  employed  for  hire  or 
wages  of  a  definite  sum.     To  this  also  exception  was  duly  taken. 

Most  of  the  points  presented  in  the  argument  here  have,  in  our 
judgment,  been  definitely  settled  by  the  decision  of  this  court  in 
the  case  of  Daniel  v.  Swearengen,  6  S.  G.  297 ;  8.  c.  24  Am.  Bep. 
471,  and  we  deem  it  unnecessary  to  add  any  thing  to  what  is  there 
said  as  to  these  points.  In  that  ease  it  was  held :  Mrst  That  tho 
relation  of  master  and  servant  exists  in  this  State  as  at  common 
law.  Second.  That  to  constitute  such  relation  it  is  not  necessary 
that  there  should  be  a  contract  in  writing.  Tfiird,  That  one  who 
contracts  as  a  farm  laborer  may  come  within  the  class  of  servants, 
menial  service  not  being  essential  to  place  one  in  that  class.  Fourth. 
That  the  statutes  of  this  State  do  not  prescribe  the  only  mode  of 
redress  where  one  entices  or  persuades  a  servant  to  leave  the  em* 
ployment  of  his  master,  but  that  in  such  cases,  as  at  common  law, 
the  master  is  entitled  to  his  action  for  damages.  It  did  not  appear 
however  in  that  case  whether  the  servants,  who  were  there  alleged 
to  have  been  enticed  away  from  their  master's  service,  had  been 
employed  under  a  contract  to  pay  them  a  stipulated  sum  of  money 
as  hire  or  wages,  or  whether,  as  [in  this  case,  their  compensation 
was  to  be  a  certain  proportion  of  the  crop  made.  That  case  there- 
fore furnishes  no  authority  as  to  the  main  question  presented  by 
this  appeal,  which  is,  wliother  a  farm  laborer  who  is  employed 
under  a  contract  by  which  his  services  are  to  be  compensated  by  a 
share  of  the  crop,  and  not  by  a  stipulated  sum  of  money,  can  be 
regarded  as  a  servant.  It  would  seem  at  the  very  outset,  that  the 
manner  in  which  compensation  is  to  be  made  ought  not  to  have  any 
effect  in  determining  the  nature  of  the  relation.  Where  one  per- 
son has  agreed  to  give  his  entire  time  to  the  service  of  another, 
working  under  his  exclusive  direction  and  control,  certainly  the 
manner  in  which  payment  for  such  service  is  to  be  made  cannot 
have  any  effect  in  fixing  the  relation  of  the  parties.  That  must  de- 
pend upon  the  nature  of  the  service  required  by  the  contract, 
whether  it  is  exclusively  under  the  direction  or  control  of  the  em- 
ployer, or  to  some  extent  optional  or  discretionary  with  the  em- 
ployee, and  whether  a  whole  or  only  a  part  of  his  time  is  to  be 
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devoted  to  the  service  of  the  employer.  Here  the  contract  required 
the  laborers  to  work  the  land  of  the  plaintiff  '^  under  his  ozclnsive 
direction  and  control,  from  sun  to  sun/'  and  gave  him  ^'the  entire 
control  of  their  time  and  services."  It  would  be  difficult  to  con- 
ceive what  form  of  contract  would  create  the  relation  of  master  and 
servant  if  this  does  not.  If  where  one  binds  himself  by  contract 
to  devote  his  entire  time  for  a  limited  period  to  the  service  of 
another^and  to  work  under  the  exclusive  direction  and  control  of 
such  other  person,  the  relation  of  master  and  servant  does  not  arise, 
we  confess  we  are  unable  to  see  what  form  of  contract  would  be 
sufficient  for  the  purpose.  The  fact  that  as  an  incentive,  perhaps, 
to  diligent  and  faithful  work,  the  compensation  of  the  laborer  is 
not  a  fixed  and  definite  sum  of  money,  but  is  made  to  depend  upon 
the  amount  of  the  proceeds  of  his  labor,  cannot  change  the  re- 
lation  in  which  the  employee  has  voluntarily  placed  himself  toward 
his  employer.  It  certainly  cannot,  as  has  been  argued,  convert  the 
relation  into  that  of  partners  or  joint  owner  of  the  crop*  XJntil 
the  crop  is  divided  it  belongs  to  the  employer,  and  all  that  the  la- 
borer is  entitled  to  is  in  the  nature  of  a  chose  in  action  —  a  right  to 
demand  compensation  for  his  labor,  which,  by  the  agreement,  is  to 
be  measured  by  the  amount  of  the  crop  made.  Rogers  v.  OoUi^r,  2 
Bail.  581  (23  Am.  Dec.  153);  Slate  y.  Oatf,  1  Hill  (S.  C),  364;  Hoi- 
combe  v.  Townsend,  id.  399.  The  doctrine  established  by  these  cases 
seems  to  be  recognized  in  the  statute  passed  for  the  protection  of 
laborers.  Gen.  Stat.,  ch.  103,  §  11,  p.  491,  which  provides  that : 
"  Whenever  laborers  are  working  on  shares  of  crop  or  crops,  or  for 
wages  in  money  or  other  valuable  consideration,  they  shall  have  a 
prior  lien  upon  said  crop  or  crops  in  whosoever  hands  it  may  be,"  for 
if  the  laborer  was  regarded  as  part  owner  of  the  crop,  either  as  part- 
ner or  otherwise,  it  would  be  altogether  inconsistent  to  speak  of  giv- 
ing him  a  lien  upon  what  belonged  to  him.  It  is  true  this  section 
proceeds  to  provide  that :  "  Such  of  the  crop  or  crops  to  them  [the 
laborers]  belonging,  or  such  amount  of  money  or  other  valuable 
consideration  due,  shall  be  recoverable  by  an  action  in  any  court 
of  competent  jurisdiction."  But  this  language,  to  make  it  con- 
sistent with  the  preceding  language  of  the  same  section,  as  well  as 
with  the  provisions  of  the  preceding  section,  must  be  construed  as 
applying  only  after  the  division  of  the  crop  has  been  made,  and  the 
portion  to  which  the  laborers  are  entitled,  has  been  ascertained  in 
the  manner  provided  for  in  the  tenth  section. 
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The  case  of  Burgess  v.  Carpenter ,  2  S.  C.  7 ;  s.  c,  16  Am.  Rep. 
643,  is  not  in  conflict  with  these  views,  because,  althoagh  the  Gir* 
cuit  judge  in  that  case  did  rest  his  decision  upon  the  ground  that 
a  contract  to  pay  a  laborer  for  his  services  by  giving  him  a  share  of 
the  crop  constitutes  the  laborer  a  partner  and  not  a  servant,  the 
Supreme  Court  did  not  place  its  decision  upon  any  such  ground, 
but  upon  the  ground  that  the  common  law  gave  no  right  of  action 
to  the  master  for  an  injury  done  to  the  servant,  except  where  the 
servant  was  a  menial  one,  and  as  the  employee,  whose  status  was 
there  in  question,  was  an  agricultural  laborer  and  not  a  menial 
servant,  the  action  could  not  be  maintained  by  the  employer. 
This  view,  as  we  have  seen,  has  been  repudiated  in  the  subsequent 
case  of  Daniel  V.  Swearengen,  supra.  It  is  true  that  Moses,  0.  J., 
in  the  latter  part  of  his  opinion,  where  he  is  attempting  to  recon- 
cile the  case  of  Daniel  v.  Swearengen  with  the  previous  case  of 
Burgess  v.  Carpenter,  does  say  that  the  decision  in  the  latter  may 
be  supported  upon  the  ground  that  the  nature  of  the  contract  be- 
tween the  employer  and  the  employee,  in  that  case,  gave  rise  to  the 
partnership  relation  and  not  to  the  relation  of  master  and  servant. 
But  in  addition  to  the  fact  of  this  being  a  mere  dictum,  it  is  very 
obvious  that  the  chief  justice  entirely  misrepresents  the  decision  in 
Burgess  v.  Carpenter,  in  stating  as  the  material  ground  of  that 
decision,  not  the  ground  upon  which  the  majority  of  the  court 
rested  its  decision,  but  the  ground  upon  which  the  Circuit  judge 
based  his  conclusion,  which  seems  to  have  been  the  ground  upon 
which  the  minority  of  the  court  rested  the  separate  opinion.  For 
it  is  quite  clear  that  the  Circuit  judge,  in  Burgess  v.  Carpenter, 
based  his  conclusion  solely  upon  the  ground  '^  that  the  contract  to 
pay  Henry  Burgess  a  share  in  the  crop  made  him  a  copartner  and 
not  a  servant,^'  and  if  the  majority  of  the  Supreme  Court  indorsed 
that  view,  it  would  have  been  very  natural  for  them  to  have  said 
so,  as  that  would  have  been  conclusive  of  the  case.  But  on  the 
contrary  we  find  nothing  of  the  kind  in  the  opinion  of  the  ma- 
jority of  the  court,  but  we  do  find  there  an  argument  to  show  that 
the  master's  right  of  action  only  arose  where  the  servant  injured 
was  a  menial  servant,  and  the  conclusion  is  drawn  that  "  Henry 
Burgess  being  exclusively  concerned  in  the  cultivation  of  the  soil 
and  proceeds  arising  therefrom,  and  there  being  no  domestic  caste 
in  the  nature  of  his  service  (which  seems  to  have  been  regarded  in 
the  cases  cited  as  a  test  of  menial  service),  he  does  not  fall 
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within  the  class  to  which  the  term  ^serrant'  can  in  any  sense  be 
applied."  We  do  not  think  that  this  dictum  in  the  case  of  Danid 
y.  Stoearwtgeny  even  were  it  better  supported,  is  sufficient  to  over- 
throw the  authority  of  the  cases  of  Rogers  v.  CoUisr,  State  y.  Oay^ 
and  Bolcotnbe  y.  Totonsend,  eupra,  especially  when  we  find  that  the 
principle  established  by  those  cases  has  been  recognized,  impliedly 
at  least,  by  the  legislature  in  the  statute  for  the  protection  of  la- 
borers, as  we  have  previously  shown.  We  think  therefore  that 
there  was  error  in  the  charge  to  the  jury  in  this  case  as  well  as 
in  the  refusal  to  charge  as  requested. 

[Point  of  practice  omitted.] 

The  judgment  of  the  Circuit  Court  is  set  aside,  and  a  new 
is  ordered. 

SoiM^uerwdm 

SufPSOK,  0.  J.,  and  McGtowAK,  J.,  concurred. 


Hellavs  v.  Abercbombib. 


(15  8.  C.  110.) 


Bandaiy^  mortgage  en  —  ewrety — fareeUmng  coUaterat  mortgage  h^f^ere  jMf^ 

meni — bar, 

A  mortgmge  executed  on  Sunday  is  not  void  either  at  oommon  Uw  or  under  • 

■tatutorj  prohibition  of  the  exercise  on  that  day  of  acta  In  the  "  ordinarj 

calling  "  of  the  citizen  * 
A  surety  secured  bj  a  collateral  mortgage  may  foreclose  it  before  paying  the 

debt  to  the  principal,  and  for  the  whole  amount  of  his  liability,  although 

the  creditor  has  obtained  judgment  for  less. 

FORECLOSURE.    The  opimon  states  the  case.    The  plaintiff 
had  judgment  below. 

A.  Blyihe,  for  appellant. 

J.  H.  Whitner,  contra. 

SiMPSOK,  0.  J.    This  was  an  action  brought  by  the  respondent's 
intestate,  in  his  life-time,  to  foreclose  a  mortgage  given  by  the  ap- 

•  Conirot  Parkerr,  Pitti  (78  Tnd.  WD.  88  Am.  Bap.  IB. 
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pellant  to  the  said  intestate  to  indemnify  and  save  him  harmless 
from  all  loss  or  damage  by  reason  of  his  suretyship  on  a  note  of  said 
appellant  to  one  John  Woods. 

The  appellant,  by  his  answer,  admitted  the  execution  of  the  not<i 
and  mortgage,  but  insisted  that  inasmuch  as  the  creditor.  Woods, 
had  sued  him  on  said  note  and  recovered  judgment  against  him  in 
said  suit  for  the  sum  of  $165.33,  which  his  property  was  amply 
sufficient  to  pay,  the  condition  of  his  mortgage  had  never  been 
broken,  and  the  respondent's  intestate  therefore  could  not  maintain 
this  action;  but  even  if  he  could  maintain  the  action  he  was  only 
entitled  to  a  judgment  of  foreclosure  for  the  amount  recovered  by 
the  creditor.  Woods,  against  him  as  principal  debtor;  that  the  said 
mortgage  was  executed  on  Sunday,  and  was  therefore  illegal  and 
void. 

His  honor,  T.  B.  Eraser,  who  heard  the  case,  adjudged  and  de- 
creed that  the  respondent,  as  the  personal  representative  of  the 
surety,  John  Hellams,  was  entitled  to  have  judgment  of  foreclosure 
for  whatever  amount  might  then  be  due  upon  the  note  to  Woods, 
and  ordered  a  reference  to  ascertain  that  amount.  The  defendant, 
Elihu  W.  Abercrombie,  appealed  from  that  decision. 

Three  questions  are  presented  in  the  appeal  in  this  Qase: 

1.  Is  a  mortgage  executed  on  a  Sunday  illegal  and  void  on  that 
account? 

2.  Can  a  surety  who  holds  a  mortgage  of  indemnity  on  the  prin- 
cipal enforce  it  before  he  pays  the  debt  for  which  he  is  surety? 

3.  If  so,  can  the  surety  recover  from  the  principal  a  greater  sum 
than  the  creditor  has  reduced  to  judgment  against  the  principal? 

Whatever  may  be  our  opinion  as  to  the  moral  or  religious  aspects 
of  the  first  question  above,  yet  this  case  cannot  be  decided  upon 
considerations  of  that  character.  The  question  is  strictly  a  legal 
question  and  must  be  determined  upon  legal  principles.  As  was 
said  in  the  case  of  State  v.  Ricketts,  74  N.  C.  187,  **what  religion 
and  morality  permit  or  forbid  to  be  done  on  Sunday  is  not  within 
our  province  to  decide.  In  different  Christian  countries  and  in  dif- 
ferent ages  in  the  same  country  very  differing  opinions  have  pre- 
vailed upon  these  questions."  So  that  in  all  matters  of  this  kind, 
when  the  judgment  of  a  civil  court  is  invoked  in  reference  to  a 
special  act,  the  only  question  to  be  considered  is,  is  the  act  obnox- 
ious to  any  established  principle  of  the  common  or  statute  law? 

A  contract  may  be  briefly  defined  to  be  an  agreement  between 
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two  or  more  parties  to  do  or  not  to  do  some  act  founded  upon  a 
suflScient  legal  consideration.  The  two  principal  elements  are — 
first,  the  act  to  be  done;  and  second,  the  consideration.  If  these 
be  both  legale  then  the  contract  is  bindings  unless  there  is  something 
external  to  the  contract  itself  which  forbids  enforcement. 

The  contract  in  this  case*  is  an  ordinary  contract  between  princi- 
pal and  surety,  by  which  the  principal  undertook  to  indemnify  and 
save  harmless  the  surety,  as  to  the  debt  of  the  principal,  in  consid- 
eration of  obtaining  the  credit  and  name  of  the  surety  in  contract- 
ing the  debt.  The  benefit  of  this  credit  of  the  surety  the  principal 
has  enjoyed  for  near  twenty  years,  and  he  now  seeks  to  repudiate 
his  contract,  founded  upon  this  as  a  consideration,  on  the  ground 
that  it  was  obtained  originally  on  a  Sunday.  E^en  if  the  law 
allowed  him  to  avoid  his  responsibility  on  the  ground  suggested, 
the  same  high  morality  which  prompts  him  to  invoke  the  law 
should  also  prompt  him  to  save  his  friend  harmless.  But  to  return 
to  the  question.  Is  there  any  thing  external  to  this  contract  which 
renders  it  void?  In  other  words,  is  a  contract  of  this  character 
illegal,  either  by  the  common  or  statute  law,  because  made  on  a 
Sunday? 

The  argument  of  the  respondent's  attorney  has  gone  very  fully 
and  learnedly  into  this  question.  The  case  of  Swann  v.  Broome,  3 
Burr.  1595,  referred  to  by  him,  seems  to  be  the  leading  case  on  the 
subject.  In  that  case  it  was  held  by  Lord  Mansfield  that  at  com- 
mon law  a  Sunday  was  not  dies  juridicus;  that  at  first,  among  the 
ancient  Christians,  all  days  were  used  alike  for  hearing  causes  in 
the  courts,  '^not  sparing,  as  it  seemeth,  the  Sunday  itself;''  but 
afterward  certain  canons,  reaching  back  to  the  year  517,  were 
made,  taken  notice  of  in  Spellman's  Original  of  the  Terms,  which 
forbid  the  use  of  Sunday  for  hearing  causes  or  holding  pleas.  These 
canons  were  confirmed,  says  Lord  Mansfield,  by  William  the  Con- 
queror and  Henry  II.,  and  so  became  a  part  of  the  common  law  of 
England.  This  inhibition  of  the  common  law  did  not  however  ex- 
tend to  fairs,  markets,  sports  and  pastimes;  these  were  left  to  be 
regulated  by  statutes. 

How  far  the  common  law,  as  thus  recognized  and  announced  by 
Lord  Mansfield,  has  been  observed  in  this  State,  is  not  material  to 
this  case,  as  the  question  here  is  not  one  involving  the  powers  of 
the  court  on  a  Sunday,  but  one  involving  the  validity  of  a  contract 
made  on  a  Sunday. 
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Parties  who  may  be  caiions  as  to  the  powers  of  the  court  in  this 
respect  will  find  the  law  in  the  cases  of  Shaw  y.  MeCormick  and 
HiOer  y.  English,  the  first  in  2  Bay,  2S2,  and  the  second  in  4  Strobh. 
488,  in  the  last  of  which  Judge  Wardlaw  delivered  a  very  inter* 
estmg  and  learned  opinion.  Judge  O'Neall  dissenting  in  a  mas- 
terly argument  from  the  opinion  of  the  majority  of  the  court,  thus 
pronounced  by  Judge  Wardlaw.  It  is  true  that  in  the  case  of 
Shaw  Y.  MeCarmiek  this  expression  is  used:  **  That  Sunday  is  not 
a  day  in  law — dies  dominicus  nan  est  diss  juridicus  —  consequently 
all  temporal  business  transacted  on  that  day  is  null  and  yoid/^ 
Upon  examination  of  the  facts  of  that  case  it  will  be  seen  that  the 
reporter  was  not  warranted  in  supposing  that  the  decision  reached 
the  conclusion  announced  in  the  above  extract;  on  the  contrary 
this  was  an  inference  of  his  own,  not  sustained  by  the  facts. 

Under  these  cases  then  it  appears  there  is  nothing  in  the  common 
law  which  renders  this  contract  void.  In  3  Pars,  on  Oont.  757,  it 
is  said:  ''  But  as  to  the  making  of  contracts,  and  all  other  acts  not 
judicial,  the  common  law  made  no  distinction  between  Sunday  and 
any  other  day." 

Is  the  contract  void  by  virtue  of  any  statute  of  the  State?  The 
act  of  1712  is  the  only  act  on  the  subject.  That  act  forbids  trades* 
men,  workmen,  laborers,  etc.,  from  exercising  any  worldly  laboi^ 
business,  or  work  in  their  ordinary  calling  upon  the  Lord's  day 
under  a  certain  penalty. 

The  execution  of  the  mortgage  now  under  consideration  does  not 
faU  within  the  penalty  of  this  act,  and  therefore  void.  It  was  not 
an  act  done  within  the  ordinary  calling  of  the  parties.  It  was  a 
oasual  and  exceptional  act,  and  in  no  way  violated  the  act  of  1712. 

The  first  section  of  29  Charles  II,  was  very  similar  in  its  terms 
to  the  act  of  1712.  This  section  was  construed  in  the  cases  of 
Drurji  V.  Ds  Fontaine,  1  Taunt.  131,  and  in  Btoxsmns  v.  WHliamSy 
3  B.  ft  0. 282,  not  to  embrace  contracts  made  outside  of  the  ordinary 
calling  of  the  party.  True,  in  one  case  decided  since,  a  different 
doctrine  was  held,  the  construction  above  being  regarded  as  too 
narrow  and  contrary  to  the  spirit  of  the  act;  but  in  the  subsequent 
decisions,  especially  in  the  case  of  Rsx  v.  Inhabitants  of  Whitnash, 
7  B.  ft  0.  596,  the  decision  in  the  case  of  Btoxsome  v.  Williams, 
supra,  was  re-aflirmcd,  and  a  contract  of  hiring  between  a  farmer 
and  a  laborer  for  a  year,  made  on  a  Sunday,  was  held  valid.  Such, 
in  our  opinion,  is  the  proper  construction  of  the  act  of  1712,  incor^ 
porated  in  the  General  Statutes,  page  890. 
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2.  Can  a  surety  sue  the  principal  before  he  pays  the  debt  of  his 
principal? 

It  has  been  settled  as  a  principle  of  equity  that  upon  the  falling 
due  of  the  debt  a  surety  is  entitled  to  go  into  equity  and  compel 
payment  by  the  principal,  to  his  relief.  Although  the  surety  may 
not  be  sued,  nor  as  yet  has  been  disturbed,  yet  as  long  as  the  debt 
of  his  principal  remains  unpaid  there  is  a  cloud  hanging  oyer  him, 
«nd  this  he  is  entitled,  in  equity,  to  have  cleared  away;  which  right 
courts  of  equity  have  always  enforced  —  in  the  application  of 
remedial  justice  —  by  proceedings  in  the  nature  of  bills  quia  iimei. 

In  the  case  of  Norton  v.  Reid,  found  at  the  end  of  11  S.  C,  this 
doctrine  was  fully  recognized  and  applied,  and  it  may  be  regarded 
as  sufficiently  settled  in  this  State,  without  reference  to  other  au- 
thority. But  this  does  not  touch  the  question  under  discussion, 
i,  «.,  as  to  the  right  of  a  surety  to  sue  and  recover  from  the  prin- 
-cipal  the  amount  of  the  debt  for  which  he  is  liable  as  such  surety 
.before  he  has  actually  paid  the  debt  himself. 

The  two  questions  stand  upon  different  foundations  and  are  goY* 
-emed  by  different  principles.  In  the  one  case  the  object  is  to  en- 
force payment  by  the  principal  of  a  debt  which  he  contracted  to 
pay.  In  the  other  it  is  to  require  the  principal  to  pay  the  suretf 
before  any  liability  attached,  and  before  any  cause  of  action  has 
accrued  to  the  surety.  No  action  can  be  had  until  a  cause  of  action 
has  accrued,  and  the  only  cause  that  can  ordinarily  exist  between 
a  principal  and  his  surety,  growing  out  of  the  suretyship,  is  pay- 
ment of  the  debt  by  the  surety.  Until  this  is  done  the  surety  has 
no  basis  upon  which  to  stand  in  court  and  demand  payment  to  him« 
self.  Until  this  is  done  his  remedy  is  in  equity,  as  in  the  case  of 
Jforton  V.  Reid^  supra. 

In  Decolyar  on  Principal  and  Surety,  page  308,  it  is  said:  **  The 
"most  important  right  which  a  surety  possesses  before  any  payment 
by  him  is,  that  after  the  debt  has  become  due  he  may  come  into  a 
court  of  equity  and  compel  the  debtor  to  exonerate  him  from  his 
liability  by  at  once  paying  the  debt.''  "At  law  the  surety  must 
pay  the  debt  before  he  can  have  an  action  against  his  principal,  but 
not  so  in  equity.  After  the  debt  is  due  the  surety  may  resort  to 
<^.hancery  to  compel  the  principal  to  exonerate  him  and  pay  the 
dobt."  Stor)^'8  Eq.  322,  §  327;  2  id.  35,  §  730;  King  v.  Baldwin, 
H  Johns.  Ch.  554  (8  Am.  Dec.  415).  "As  a  general  nile,  as  soon 
as  the  surety  has  paid  any  thing  for  the  principal  debtor  the  latter 
becomes  chargeable  to  hinu"    Decolyar,  311. 
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Though,  as  just  stated,  the  surety  must  have  first  paid  some- 
thing  for  the  principal  in  order  to  make  the  latter  chargeable  to 
him,  yet  it  appears  "  that  by  express  contract  the  surety  may,  before 
payment,  be  entitled  to  recover  damages."  Id.  312.  And  while  it 
is  the  general  rule  that  a  surety  cannot  proceed  against  his  principal 
until  he  has  paid  the  debt,  either  in  money  or  by  taking  it  up 
through  the  substitution  of  his  own  note,  as  established  in  many 
cases  {Elwood  y.  Deifendorf,  5  Barb.  398;  Brandt  on  Suretyship,  235; 
Stinson  v.  Brennan,  Ohev.  16;  Peters  v.  Barnhill,  1  Hill  [S.  C], 
234),  yet  it  has  been  held,  where  the  cause  of  action  between  them 
arises  out  of  a  bond  of  indemnity  or  other  collateral  security,  in- 
Tolving  an  independen'*  contract,  that  action  may  be  instituted  on 
that,  on  its  breach,  even  before  payment. 

In  this  case  the  action  is  to  foreclose  a  mortgage.  The  mortgage 
is  not  set  out  in  the  record  ;  but  it  is  stated  to  be  a  mortgage  of 
indemnity,  and  to  save  harmless. 

In  the  case  of  Beikune  y.  Wallace,  2  Rich.  80,  where  a  mortgage 
had  been  giyen  of  a  slaye  by  a  principal  to  his  surety  to  indemnify 
and  saye  him  h|trmless,  it  was  adjudged  by  the  court  that  a  failure 
to  meet  the  obligation  by  the  principal  was  such  a  breach  of  the 
condition  of  the  mortgage  as  authorized  the  surety  to  sue  for  the 
slaye  at  once  without  payment  of  the  debt.  Also  in  Brandt,  sec- 
tion 193,  it  is  said:  ^*  A  surety  or  guarantor  who  holds  a  mortgage 
on  the  property  of  the  principal,  may,  after  maturity  of  the  debt 
and  before  paying  it,  have  the  mortgage  foreclosed,  and  the  pro- 
ceeds thereof  applied  to  the  payment  of  the  debt." 

Under  this  principle  this  action  may  be  sustained  and  the  judg- 
ment below  affirmed,  in  so  far  as  the  right  of  action  on  the  part  of 
the  plaintiff  is  inyolyed  before  payment  of  the  debt. 

The  next  and  last  question  is  as  to  the  amount  to  be  recovered. 
The  judgment  of  the  creditor  against  the  principal  is  less  than  the 
notes  sued  on.  Why  this  was  so  is  not  explained;  but  there  was 
no  appeal  from  this  judgment,  and  it  is  the  measure  of  the  debt 
established  against  the  principaL  Oan  the  surety  foreclose  his 
mortgage  for  more  ? 

In  the  case  of  United  States  y.  AUsbury,  4  WalL  186,  suit  waa 
commenced  against  the  principal  and  one  surety  on  a  pajrmaster's 
official  bond,  and  judgment  for  $10,000  recovered.  Afterward  suit 
was  brought  against  another  surety  on  the  bond,  claiming  a  greater 
recovery.  The  court  held,  as  the  liability  of  the  principal  had 
Y0L.XL— 87 


090  SOUTH  CAROLINA, 

City  of  Ckarleston  y.  Blohxne. 

been  fixed  at  tlO^OOO  by  the  first  judgment,  the  surety  in  the  last 
suit  could  not  be  held  Uable  for  more,  otherwise  the  surety  would 
be  held  for  a  greater  liability  than  his  principal. 

And  in  the  case  of  Langy.  Brevard,  3  Strobh.  Eq.  64,  Chancellor 
Daroak  said  that  **  the  prominent  and  well-defined  distinction 
that  perrades  all  the  cases  is  that  the  surety  will  be  discharged  bj 
any  acts  on  the  part  of  the  creditor  of  a  positive  character,  whereby 
the  remedy  against  the  principal  debtor  is  lost,  so  that  payment 
cannot  be  enforced  against  him.  The  case  now  under  considera- 
tion would  seem  at  first  to  fall  under  the  principle  of  these  cases, 
and  but  for  contra  decisions  in  our  own  State,  which  we  must  re- 
gard as  authority,  I  would  be  disposed  to  determine  this  question 
by  that  principle/* 

But  in  the  case  of  Treasurer  v.  Saf-es,  2  BaiL  362,  and  in  other 
cases  in  this  State,  it  was  decided  that  a  judgment  against  a  princi- 
pal could  not  be  pleaded  in  bar  to  a  suit  against  the  surety.  And 
in  Day  y.  ffitt,  2  Spears,  628,  in  an  action  on  a  joint  and  several 
note,  where  one  of  the  parties  had  been  previously  sued,  and  by 
some  mistake  judgment  rendered  for  a  less  amount  than  was  due, 
the  balance  was  recovered  from  the  other  parties.  Peters  v.  Barn- 
hill  and  Stineon  v.  Brennan,  eupra,  were  cases  where  the  suretieB 
were  held  liable,  though  the  creditor  had  failed  to  recover  judg- 
ment against  the  principals  on  suit  brought  against  them,  and 
the  sureties  were  allowed  to  recover  against  the  principals. 

These  cases  were  adjudicated  in  our  own  courts,  and  they  are  so 
nearly  in  point  that  we  cannot  but  yield  to  their  authority. 

The  judgment  b)low  is  affirmed,  and  the  appeal  dismissed* 

Judgment  affirmetU 

HoItbb  and  MoOowan,  A.  JJ.,  concurred. 
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058.  aiM.) 
Bale  — judicial — eanecA  exemptor* 

One  pnrehased  land  on  a  foreelosare  sale*  relying  on  a  recorded  wiHsfactton  of  a 
prior  mortgage.  Learning  that  the  eatlafactJon  was  forged,  she  refased  to 
complete.  HM,  that  she  ehonld  not  be  compelled  to  comply,  nnlees  the 
vaUdity  of  the  title  ahoald  firat  be  legally  and  Judicially  eatoblished.* 

•  See  JVkil  Y.  CNBmpy  <p6  Ind.  451),  26  Am.  Bep.  87,  and  note^  88;  BxibtrU  ▼• 

in  m.  180;,  86  Am.  Bep.  810> 
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PROCEEDINGS  to  compel  perfonnance  of  purchase  at  a  fore- 
closure sale.     The  opinion  states  the  case.     The  defendant 
had  judgment  below. 

O.  D.  Bryan,  for  appellant 

J.  Ancrun  Simons,  contra. 

McIyer,  a.  J.  Under  proper  proceedings  to  foreclose  a  mort- 
gage; a  certain  house  and  lot  in  the  city  of  Charleston  was  offered 
for  sale  by  the  master,  and  bid  off  by  the  respondent.  She  de^ 
dined  to  comply  with  the  terms  of  sale,  and  a  rule  was  issued  le-- 
quiring  her  to  show  cause  why  she  should  not  be  required  to  com- 
ply. In  the  return  to  the  rule  the  respondent  stated  that  after  she 
had  bid  off  the  property  she  was  informed  that  a  prior  mortgiige^ 
on  the  property,  upon  the  record  of  which  there  was  an  indorse^- 
ment  of  satisfaction,  had  not  in  fact  been  satisfied,  and  was  still  ft  • 
lien  upon  the  property;  the  allegation  being  that  the  entry  of  sat-- 
isfaction  on  the  record,  though  purporting  to  be  signed  by  the^' 
mortgagee,  was  a  forgery.  This  return  was  supported  by  an  affi- 
davit of  the  person  whose  signature  to  the  indorsement  of  satisfac- 
tion was  alleged  to  have  been  forged. 

The  Circuit  judge  discharged  the  rule,  and  ordered  that  respond- 
ent ''be  discharged  from  her  said  purchase,  unless  proceedings  be^ 
instituted,  with  proper  parties,  to  test  the  validity  of  the  title." 

From  this  decision  the  plaintiff  appeals,  upon  the  ground  ''  that 
the  rule  of  eaveai  emptor  applies  to  judicial  sales  under  foreclosure 
of  mortgages." 

While  it  is  true  that  there  is  no  warranty  at  a  judicial  sale  (Com^ 
missioner  v.  Thompson,  4  McC.  434;  Mitchell  v.  Pinehney,  13  S.  0.^ 
203),  it  is  equally  true  that  at  such  sales  the  rule  of  caveat  emptor- 
does  not  apply  (7%<nno  v.  Fludd,l  McC.  121;  Commissioner  y.  Smitli,^ 
9  Rich.  515;  Bolivar  v.  Ziegler,  9  S.  C.  287),  at  least  not  to  the- 
extent  which  it  does  at  sales  under  execution.  At  a  sale  under- 
execution  the  sheriff  only  sells  the  interest  of  the  defendant  m 
execution,  whether  it  be  much  or  little,  or  whether  it  be  any  thing" 
at  all,  but  at  a  judicial  sale  the  court  orders,  and  the  officer  seller 
the  property,  which  is  the  subject  matter  of  the  suit;  and  the  in- 
terests of  all  parties  to  the  action,  but  none  others,  are  concluded 
by  such  sale.    Hence  under  an  action  for  foreclosure  of  a  mortgage^ 
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of  real  estate,  which  is  covered  by  prior  or  by  subsequent  mort- 
gages, the  holders  of  which  arc  not  made  parties,  the  property 
which  is  the  subject  matter  of  the  suit  —  the  thing  sold  —  is  in  the 
one  ciise  the  equity  of  redemption,  and  in  the  other  is  the  mort- 
gaged property,  subject  to  the  right  of  the  subsequent  incum- 
brancers to  redeem.  If  therefore  these  incumbrancers  are  not  made 
parties,  the  purchaser  at  such  sale  takes  the  property  subject  to  the 
hen  of  the  prior  mortgage,  or  subject  to  the  right  of  the  junior 
mortgagees  to  redeem,  provided  he  has  notice,  either  actual  orcon- 
atructive,  of  such  incumbrances. 

Still  while  there  is  no  warranty  at  a  judicial  sale,  yet  if  when  the 
purchaser  is  sued  for  the  purchase-money  he  can  show  that  at  the 
sale  there  were  misrepresentations  as  to  the  thing  sold,  whether 
willful  or  not,  he  may  set  up  such  misrepresentations  as  a  defense 
to  the  action.  State  v.  OaiOard,  2  Bay,  11;  Means  v.  BricheUy  2 
Hill  (S.  C),  657;  Adams  v.  Kibler^  7  S.  0.  58;  Mitchell  v.  Pinck- 
ney,  13  id.  203. 

The  real  question  however  in  this  case  is  not  whether  the  pur- 
chaser at  a  judicial  sale  can  set  up  defects  in  the  title,  or  incum- 
brances upon  the  thing  sold,  as  a  defense  to  an  action  for  the  pur- 
ohase-money,  but  whether  one  who  has  bid  off  property  at  such  a  sale 
vill  be  compelled  by  the  court  to  complete  the  contract  of  sale, 
and  accept  a  title  to  property  incumbered  by  a  prior  mortgage, when 
the  records  showed  at  the  time  of  the  sale  that  such  incumbrance 
had  been  removed. 

Even  in  Borer  on  Judicial  Sales,  where  the  rule  of  caveat  emptor 
IS  applied  to  such  sales  much  more  vigorously  than  in  this  State, 
it  is  said  in  section  150  that  a  purchaser  at  a  judicial  sale  cannot 
be  compelled  to  complete  4;he  sale  if  the  title  be  defective,  and  the 
defect  be  discovered  before  the  sale  is  consummated,  '*  and  there- 
fore if  a  rule  be  made  against  him  with  a  view  to  enforcing  com- 
pliance with  his  bid,  he  may,  on  appearance  thereto,  have  an  order 
of  reference  to  inquire  into  and  report  the  state  of  the  title  to  the 
property,  and  if  the  title  prove  to  be  doubtful  and  incurably  de- 
fective he  will  not  be  coerced  into  completion  of  the  purchase."  So 
in  2  Jones  on  Mort.,  §  1645,  it  is  said  :  ^'  If  there  be  a  defect  in  the 
title,  unknown  to  the  purchaser  at  the  time  of  the  sale,  the  court 
will  not  ordinarily  compel  him  to  take  a  deed  and  complete  the 
purchase."  Again  in  section  1648  this  author  says:  **  While  the 
purchaser  under  a  judicial  sale  submits  himself  to  the  jurisdiction 
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of  the  court,  and  may  be  compelled  to  carry  out  his  contract,  he  is 
also  entitled  to  the  protection  of  the  court  m  respect  to  the  avoid- 
ance of  the  purchase,  if  by  reason  of  imperfection  in  the  title  or 
otherwise  he  is  freed  from  his  agreement.  He  may  apply  for  a 
reference  to  inquire  into  the  title.  *  *  *  If  the  report  be 
against  the  title  the  purchaser  may  move  to  be  discharged,  and  lor 
a  return  of  his  deposit  and  for  costs. '*  And  again  in  section  1651: 
*'  Judicial  sales  must  be  conducted  with  the  utmost  fairness,  and 
*  *  *  it  will  be  set  aside  where  the  purchaser  thought  he  was 
buying  an  absolute  title  to  the  land,  and  not  one  subject  to  the 
first  mortgage."  If  however  the  purchaser,  at  the  time  of  the  sale, 
knows  of  the  defects  in  the  title,  or  has  the  means  of  knowing  of 
them,  and  fails  to  avail  himself  of  such  means,  he  cannot  af ter- 
ward  refuse  to  comply  upon  the  ground  of  such  defects.  2  Jones 
on  Mort.,  §  1646. 

Applying  these  principles  to  the  case  under  consideration  we 
think  it  clear  that  the  Circuit  judge  was  not  in  error  in  discharg- 
ing the  rule.  The  purchaser  had  a  right  to  suppose  from  an  exam- 
ination of  the  records,  and  the  respondent  says  under  oath  that 
she  did  suppose  that  the  property  was  free  from  any  incumbrance, 
and  if  afterward  it  was  made  to  appear  that  a  pnor  mortgage^ 
which  appeared  upon  the  records  to  be  satisfied,  was  not  in  fact 
satisfied,  it  is  manifest  that  the  purchaser  was  misled  by  a  resort 
to  the  very  source  of  information  to  which  the  law  invited  her  to 
look,  and  made  her  bid  under  a  misapprehension  induced  by  the 
misrepresentations  spread  upon  the  record.  In  such  a  case  there  is 
no  ground  upon  which  the  powers  of  a  court  of  equity  could  be 
invoked  to  compel  her  to  complete  the  purchase,  but  on  the  con- 
trary it  would  be  altogether  inequitable  to  require  her  to  do  so. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 

SiMPSOK,  0.  J.,  and  McOowak,  A.  J.,  concurred. 
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Ex  PABTB  DUOKETT. 
(U8.G.910.) 

i  «mTiet  WM  wntenoed  to  impriflonment  In  the  penltentiaij  at  bafd  labor 
"  for  the  term  of  two  jeara  from  this  date,  February  87,  ISTS."*  He  ap. 
pealed,  and  was  not  transferred  to  the  penitentlarjr  until  Jnlj  81,  1879, 
MM,  that  his  imprisonment  in  the  penitentlaiy  should  date  from  the  lattai 
day* 


H 


ABEAS  OOBPUS.    The  opinion  states  the  case. 


JL  C.  Wktti,  for  petitioners. 
JToumtms,  attome  j-general,  contra. 

HctlowAN,  A.  J.  This  was  a  petition  for  writ  of  hdb&u  earpu$, 
!vepresenting  that  the  petitioners  were  illegally  imprisoned  and  re- 
•strained  of  their  liberty  by  Thomas  J.  Lipscomby  snperintendent 
tdl  the  State  penitentiary,  heard  by  the  chief  justice,  and  reserved 
for  the  determination  of  the  fall  court  on  the  facts,  agreed  sub- 
4itantially  as  follows : 

The  petitioners,  Henry  Duckett  and  Griffin  Duckett,  were  con- 
wicted  of  grand  larceny  in  the  Court  of  General  Sessions  for  Laurens 
4K>unty,  in  February,  1879,  and  Judge  Aldrich  pronounced  the 
following  sentence  :  **  The  sentence  of  the  court  is  that  you,  Henry 
Duckett,  and  you  Oriffin  Duckett,  be  each  imprisoned  in  the  State 
penitentiary,  at  hard  labor,  for  the  term  of  two  years  from  this 
date,  February  27,  1879." 

The  petitioners  appealed  to  the  Supreme  Court,  which  appeal  was 
^nding  until  July  28,  1879,  when  this  court  dismissed  the  appeal 
^uid  affirmed  the  judgment  of  the  Circuit  Court.  The  petitioners 
were  in  jail  at  Laurens  at  the  time  of  their  trial,  and  pending  the 
sapped  remained  there.  After  the  appeal  was  dismissed,  July  31, 
1879,  Itike  sheriff  of  Laurens  county  delivered  said  petitioners  to 
Thomas  J.  Lipscomb,  Esq.,  superintendent  of  the  State  peniten- 
tiary, who  afterward,  to  wit :  on  October  1,  1879,  under  an  order 
^t  the  Tioard  of  directors  of  the  penitentiary,  hired  them  out  to  work 

*  See  Sartain  ▼.  State  (10 Tex.  Ct  App.  661),  38  Am.  Rep.  019,  and  note,  Ottt. 
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on  the  Air-Liiie  Railroad.     The  petitioners  now  churn  their  dis* 
charge  on  the  following  ground : 

1.  That  their  term  of  sentence  expired  on  Febroary  27, 1881,  two 
years  from  the  date  of  their  sentence,  Febmaiy  27,  1879. 

2.  That  they  were  sentenced  to  two  years'  hard  labor  ''  in  the 
penitentiary,''  and  in  hiring  them  out,  the  directors  transcended 
their  powers. 

As  to  the  first  ground  for  discharge.  The  i)etitioners  were  de» 
liyered  to  the  superintendent  of  the  penitentiar}%  July  31,  1879, 
under  the  sentence  that  they  should  be  *^  each  imprisoned  in  the 
State  penitentiary  at  hard  labor,  for  the  term  of  two  years.''  Two 
years  from  the  time  they  reached  the  penitentiary  will  not  hare  ex* 
pired  until  July  31,  1881,  so  that  it  is  clear  that  the  petitioners 
have  not  serred  out  the  time  in  the  State  penitentiary  to  which 
they  were  sentenced. 

But  in  framing  the  sentence  these  words  were  added :  **  From 
this  date,  Februaiy  27,  1879,"  and  it  is  urged  that  this  being  a 
matter  touching  the  liberty  of  the  citizen,  the  sentence  should  be 
construed  literally,  and  that  the  two  years'  imprisonment  in  the 
penitentiaiy  must  be  considered  to  hare  commenced  at  the  date  of 
the  sentence,  February  27th,  although  the  parties  were  not  actually 
lodged  in  the  penitentiary  until  July  31,  1879. 

The  judgment,  though  pronounced  by  the  judge,  is  not  his  de« 
termination,  but  that  of  the  law,  which  depends  not  upon  the  ar« 
bitrary  opinion  of  the  judge,  but  the  settled  and  irreyersible  prin- 
ciples of  justice.  The  substance  of  the  sentence  was  that  the 
petitioners  should  be  'imprisoned  in  the  State  penitentiary  at 
hard  labor,  for  the  term  of  two  years,"  and  the  date  of  the  sen- 
tence, as  also  the  time  when  it  was  directed  to  be  carried  into  effect, 
was  not  of  the  essence  of  the  sentence,  but  merely  directory.  Mr. 
Bishop  lays  down  the  law  as  follows  :  '' Though  the  sentence  to 
imprisonment  ought  properly  to  specify  at  what  time  it  is  to  be 
carried  out,  yet  time  is  not  of  the  essence  of  such  a  sentence. 
Therefore  a  defendant,  who  had  been  convicted  of  an  assault,  was 
sentenced  to  imprisonment  for  two  calendar  months,  *  from  and 
after  the  Ist  day  of  November  next,'  but  did  not  go  into  prison  ac- 
cording to  the  sentence,  and  at  a  subsequent  term  it  was  de- 
cided that  the  sentence  for  two  months'  imprisonment  be  immedi- 
ately executed  ;  the  proceeding  was  held  to  be  correct."  1  Bishop 
on  Cr.  Proc.,  §  878  ;  Kelly  v.  State,  3  Smedes  &  M.  518  ;  State  v. 
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Cockerhamy  2  Ired.  204.  In  the  case  last  cited.  Judge  Gaston, 
with  great  clearness,  said  :  **  The  time  at  which  a  sentence  shall  ba 
carried  into  execution  forms  no  part  of  the  judgment  of  the  court. 
The  judgment  is  the  penalty  of  the  law  as  declared  by  the  courts 
while  the  direction  with  respect  to  carrying  it  into  effect  is  in  the 
nature  of  an  award  of  execution.  In  this  case  the  judgment  waa 
that  the  defendant  be  imprisoned  two  calendar  montlis,  ard  the 
words  which  follow  in  the  record,  '  from  and  after  the  Ist  of  No- 
vember next,'  direct  the  time  of  executing  the  judgment.  The 
entry  indeed  would  have  been  more  formal,  had  the  judgment  and 
the  mandate  for  carrying  it  into  effect  been  separate  and  distinct* 
But  however  informal,  it  can  be  understood  in  conformity  to  the 
law  as  consisting  of  distinct  parts,  and  therefore  ought  to  be  so  un- 
derstood.'* 

So,  in  this  ctise,  the  sentence  wjis  that  the  petitioners  should  be 
''imprisoned  in  the  penitentiary  at  hard  labor,  for  the  term  of  two 
years,"  while  the  direction  with  respect  to  carrying  it  into  effect  is 
in  the  nature  of  a  mandate  of  execution. 

This  doctrine  applies  most  ai)propriately  to  the  case  at  bar.  The 
absence  of  these  parties  from  the  penitentiary  after  sentence  and 
before  July  31,  1879,  was  the  result  of  their  own  act.  They  can- 
not say  that  they  were  undergoing  part  of  their  sentence  during 
that  time.  They  had  the  right  to  appeal,  and  the  delay  of  five 
months  was  caused  by  their  exercising  their  right  of  appeal  to  this 
court  for  the  purpose  of  arresting  the  judgment,  which  had  to  be 
pronounced  before  their  appeal  could  be  heard.  State  v.  Rankin^ 
3  S.  C.  438.  During  the  time  the  appeal  was  being  prosecuted  the 
sentence  was  practically  suspended,  for  it  was  proper  not  to  enforce 
it  pending  appeal,  the  result  of  which  might  have  been  to  reverse 
the  judgment.  The  time  spent  in  jail  at  Laurens  after  sentence 
cannot  be  considered  as  in  part  execution  of  the  sentence  to  **  im- 
prisonment in  the  penitentiary."  It  would  have  been  false  im- 
prisonment to  have  detained  them  there  under  that  sentence.  They 
were  there  when  they  were  convicted,  and  simply  remained  there 
awaiting  the  final  determination  of  their  trial,  which  was  not  ended 
until  their  appeal  was  dismissed.  They  did  not  commence  to  carry 
out  the  sentence  until  that  time,  July  28,  1879,  when  for  the  first 
time  it  was  proper  to  enforce  the  sentence.  The  delay  was  as  much 
their  own  act  as  if  they  had  escaped  confinement  during  the  inter- 
mediate time.     In  DolmVs  ctise,  101  Miiss.  222,  the  prisoner  asked 
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hid  discharge,  although  the  period  of  his  actual  confinement  had 
been  less  than  that  for  which  he  was  sentenced,  by  reason  of  his 
escape  for  nearly  a  year  during  the  term.  The  court  say  :  **We 
are  of  the  opinion  that  the  sentence  of  the  law  is  to  be  satisfied  only 
by  the  actual  suffering  of  the  imprisonment  imposed,  unless  re- 
mitted by  death  or  by  some  legal  authority.  The  punishment  is 
imprisonment,  the  period  of  which  is  expressed  only  by  the  desig- 
nated length  of  time.  *  *  *  Expiration  of  time  without  im- 
prisonment is  in  no  sense  an  execution  of  sentence."  We  do  not 
think  the  petitioners  have  served  out  ''in  the  penitentiary"  their 
full  sentence  of  two  years. 

[Omitting  the  second  point.] 

The  motion  for  the  discharge  of  the  petitioners  is  refused,  and 
they  are  remanded  to  the  custody  of  the  superintendent  of  the 
penitentiary. 

Simpson,  G.  J.,  and  MoIyeb,  A.  J.,  concurred. 


State  v.  Collin"b. 

(]&  S.  G  878.) 

Endence — memorandum. 

Employees  in  a  hoepital  testified,  in  a  capital  case,  to  certain  matten  as  within 
their  reoollection,  refreshed  bj  referring  to  the  oontemporaneons  records  of 
the  hospital.  The  records  were  not  produced  in  court,  and  the  entries  were 
not  made  by  any  of  the  witnesses.    Held,  no  error.* 

/^ONVIOTION  of  murder.    The  opinion  states  the  case. 

S.  J.  Lee,  for  appellant. 

Soliciior  Jervey,  contra. 

McIyeb,  a.  J.  This  was  an  indictment  for  murder,  in  which 
the  appellant  was  charged  with  having  inflicted  a  mortal  wound  on 
one  Peter  Broughton  on  June  7,  1880,  from  which  death  ensued 
on  July  20  following.     The  wound  was  inflicted  near  a  country 

*8ee note, 8S  Am.  Bep.  66;  80 Id.  «7, 438. 
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fitore  in  the  county  of  Charleston,  and  the  deceased  was  remoyed,  a 
few  days  afterward,  to  the  city  hospital  in  Charleston,  where,  it 
was  alleged,  he  died  from  the  effects  of  the  wound  on  the  day  aboye 
mentioned.  All  the  testimony  taken  at  the  trial  is  set  out  in  the 
''case,"  but  we  propose  to  refer  to  only  so  much  of  it  as  will  be 
necessaiy  for  a  proper  understanding  of  the  grounds  of  appeaL 
The  appellant  haying  been  conyicted,  moyed  for  a  new  trial  on  the 
ground  set  forth  in  his  notice  of  appeal,  and  upon  the  refusal  of 
this  motion,  gaye  due  notice  of  appeal  upon  the  following  grounds: 

''  1.  Because  the  court  erred  in  admitting  the  testimony  of  T.  R 
Newton,  a  witness  for  the  State,  about  matters  of  which  he  had  no 
knowledge,  except  by  means  of  refreshing  his  memory  from  the 
records  of  the  city  hospital,  which  said  records  were  not  produced 
in  court,  and  no  opportunity  aflForded  defendant's  counsel  to  ex* 
amine  them. 

''  2.  Because  the  court  erred  in  admitting  the  testimony  of  Dr. 
King,  a  witness  for  the  State,  to  facts  of  which  he  had  no  knowl- 
edge, except  that  which  appeared  in  the  records  of  the  city  hospital, 
which  records  were  not  proyed  to  be  in  the  said  witness'  handwrit- 
ing, and  said  records  were  not  produced  in  court,  and  no  opportu- 
nity afforded  defendant's  counsel  to  examine  them. 

''  3.  Because  the  court  erred  in  admitting  as  eyidence  the  declara- 
tions of  Peter  Broughton,  the  alleged  deceased,  made  to  Friday 
Watson,  a  witness  for  the  State,  on  the  day  after  the  altercation 
when  said  Peter  Broughton  was  not  in  a  dying  condition,  and  said 
declarations  were  not  made  in  the  presence  of  the  defendant." 

The  fourth  ground  of  appeal  haying  been  yery  properly  aban- 
doned, need  not  be  set  out  here. 

The  questions  raised  by  the  first  and  second  grounds  of  appeal 
inyolye  the  consideration  of  the  rule  as  to  a  witness  being  allowed 
to  refresh  his  memory  by  reference  to  written  documents.  In  this 
respect  the  rules  of  eyidence  are  the  same  in  criminal  as  in  ciyil 
ciises.  State  y.  Rawb,  2  N.  &  McC.  331.  The  rule  is  thus  stated 
in  1  Stark,  on  Ey.  128:  ''If  a  witness  has  made  a  memorandum  of 
facts,  he  may  refresh  his  memory  by  referring  to  it;  and  if  by  that 
means  he  obtains  a  recollection  of  the  facts  themselyes,  as  distinct 
irom  the  memorandum,  his  statement  is  eyidence;  but  if  he  has  no 
knowledge  or  recollection  of  the  fact  except  that  he  pcnised  it  in  a 
book  or  paper,  the  original  book  or  paper  must  be  produced,  and 
he  cannot  giye  eyidence  of  the  facts.     It  is  not  essential  that  the 
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memorandaxQ  should  hare  been  contemporary  with  the  fact  It 
seems  to  be  snfBcient  if  it  has  been  made  by  the  witness,  or  by 
another  with  his  priyity,  at  a  time  when  the  facts  were  fresh  in  the 
recollection  of  the  witness,  and  that  the  reading  such  memorandam 
restores  the  recollection  of  the  fact  which  had  faded  in  the 
memory." 

In  2  Rnss.  on  Crimes,  622,  the  rale  is  laid  down  as  follows:  ''A 
witness,  to  assist  his  memoiy,  may  use  a  written  entry,  if  it  were 
made  by  himself  shortly  after  the  occurrence  of  the  fact  to  which  it 
relates;  but  if  he  cannot  speak  to  the  fact  from  recollection  any 
further  than  as  finding  it  entered  iv  a  book  or  paper,  such  book  or 
paper  ought  to  be  produced,  and  if  not  evidence,  the  testimony  of 
the  witness  amounts  to  nothing.'' 

In  1  Oreenl.  Ev.,  §  436,  in  speaking  of  the  rule  upon  this 
subject,  it  is  said  that  a  witness  '^  is  permitted  to  refresh  and  assist 
his  memory  by  the  use  of  a  written  instrument,  memorandum  or 
entry  in  a  book.  It  does  not  seem  to  be  necessary  that  the  writing 
should  have  been  made  by  the  witness  himself,  nor  that  it  should 
be  an  original  writing,  provided,  after  inspecting  it,  he  can  speak 
to  the  facts  from  his  own  recollection.''  And  again,  in  section  437, 
this  author  divides  the  cases  in  which  writings  may  be  referred  to 
by  witnesses  to  refresh  or  assist  their  memories  into  three  classes: 
**FirsL  Where  the  writing  is  used  only  for  the  purpose  of  assisting 
the  memory  of  the  witness.  In  this  case  it  does  not  seem  necessary 
that  the  writing  should  be  produced  in  court,  though  its  absence 
may  afford  matter  of  observation  to  the  jury,  for  the  witness  at  last 
testifies  from  his  own  recollection.  Second.  Where  the  witness 
recollects  having  seen  the  writing  before,  and  though  he  has  now 
no  independent  recollection  of  the  facts  mentioned  in  it,  yet  he  re« 
members,  that  at  the  time  he  saw  it,  he  knew  the  contents  to  be 
correct.  In  this  case  the  writing  itself  must  be  produced  in  court 
in  order  that  the  other  party  may  cross-examine.  *  *  *  Third. 
Where  the  writing  in  question  neither  is  recognized  by  the  witness, 
as  one  which  he  remembers  to  have  before  seen,  nor  awakens  his 
memory  to  the  recollection  of  any  thing  contained  in  it.  but  never- 
theless knowing  the  writing  to  be  genuine,  his  mind  is  so  con- 
vinced that  he  is  on  that  ground  enabled  to  swear  positively  to  tlio 
fact/'  one  of  the  illustrations  given  being  where  a  witness  called  to 
prove  the  execution  of  a  deed  is  unable  to  recall  any  recollection 
whatever  of  the  fact,  and  yet  from  the  fact  of  seeing  his  genuine 
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signature  as  an  attesting  witness,  he  is  permitted  to  proye  the  exe- 
cution of  the  deed.  In  section  438  it  is  said  that  no  precise  rule  has 
been  established  as  to  the  time  when  the  writing  thus  resorted  to 
should  be  made,  but  that  it  ought  at  least  to  have  been  made  before 
such  a  period  of  time  has  elapsed  as  to  render  it  probable  that  the 
memory  of  the  witness  might  have  become  deficient.  The  cases 
upon  the  subject  from  our  own  State,  which  have  been  referred  to 
in  the  argument,  will  next  be  considered. 

In  State  v.  Bawls,  supra,  the  rule  was  laid  down  in  the  following 
language:  "Where  a  person  who  was  a  witness  to  a  particular 
transaction  had  made  a  memorandum  at  the  time  of  certain  facts 
for  the  purpose  of  perpetuating  the  memory  of  them,  and  could  at 
any  subsequent  period  swear  that  he  made  the  entry  at  the  time 
for  that  purpose,  and  that  he  knew  from  that  memorandum 
that  the  facts  did  exist,  it  would-be  good  evidence,  although 
he  might  not  retain  a  distinct  recollection  of  the  facts  them- 
selves." In  this  case  it  does  not  distinctly  appear  that  the 
memorandum  was  produced  in  court,  though  it  is  a  fair  inference 
from  what  is  stated  that  it  was  read  from  by  the  witness  while  on 
the  stand.  In  0*Neale  v.  Walton,  1  fiich.  234,  an  unsuccessfal 
effort  was  made  to  extend  the  rule  thus  laid  down  so  as  to  permit  a 
memorandum  made  two  weeks  after  the  occurrence  to  which  it  re- 
lated, not  by  the  witnesses  themselves,  though  signed  by  them,  but 
by  an  interested  party,  to  be  read  in  evidence.  No  objection  was 
made  in  the  use  of  the  paper  merely  for  the  purpose  of  refreshing 
the  memory  of  the  witness,  but  when  they  stated,  that  independ- 
ently of  the  paper  itself  they  had  no  distinct  recollection  of  the 
facts  which  it  contained,  objection  was  made  and  sustained  by  the 
Court  of  Appeals,  principally,  as  it  seems,  upon  the  ground  that 
the  paper  in  question  was  prepared  by  one  of  the  parties  in  interest, 
and  not  by  the  witnesses  themselves;  and  also  that  it  was  prepared 
as  long  as  two  weeks  after  the  occurrence  which  it  purported  to 
record.  It  is  a  mistake  to  say,  as  was  urged  in  the  argument  here^ 
that  this  case  practically  overruled  the  case  of  State  v.  Ratals.  On 
the  contrary,  the  authority  of  that  case  is  distinctly  recognized,  and 
the  court  only  says  that  the  principle  there  laid  down  is  not  to  be 
extended  so  as  to  cover  a  case  like  that  of  Q^Neale  v.  Walton,  where 
the  memorandum  relied  upon  is  not  made  by  the  witness,  but  by 
an  interested  party  weeks  after  the  event. 

In  Ballard  v.  Ballard,  5  Rich.  495,  a  witness  was  offered  to  prove 
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a  demand  and  refusal  in  an  action  of  trover,  and  being  unable  to 
say  whr.t  reply  the  defendant  made  when  the  demand  was  made^ 
without  reading  from  a  written  memorandum,  which,  ho  said,  **  he 
believed  stated  the  truth  —  he  at  first  thought  it  was  made  on  the 
day  of  the  demand  —  but  after  he  went  home  he  afterward  said  he 
did  not  think  it  was  made  on  that  day,  but  that  it  was  made  on  the 
next  day,  or  not  long  after,"  the  plaintiff  offered  the  memorandum 
in  evidence,  but  it  was  not  admitted.  One  of  the  questions  before 
the  Court  of  Appeals  was  as  to  the  propriety  of  excluding  this 
memorandum.  The  court,  while  recognizing  the  rule  as  laid  down 
in  State  v.  Ratohy  and  approving  the  declaration  made  in  (yNeale 
v.  Walton^  that  this  rule  should  not  be  extended  as  there  proposed, 
held  that  the  memorandum  was  properly  excluded,  and  seemed  to 
lay  stress  upon  the  fact  that  the  memorandum  **  was  not  prepared 
at  least  until  the  next  day,  if  then,  after  a  conference.**  It  will  be 
observed  that  there  was  no  question  raised  in  this  case  as  to  whether 
the  witness  could,  after  refreshing  his  memory  by  reference  to  the 
memorandum,  testify  to  the  facts  therein  contained,  but  the  ques- 
tion was,  whether  the  memorandum  itself  could  be  used  as  evidence. 

In  Berry  v.  Jaurdan,  11  Rich.  67,  the  rule  is  recognized  that  a 
witness  may  be  allowed  to  refresh  and  assist  his  memory  by  referring 
to  a  written  instrument,  memorandum  or  entry  in  a  book,  even 
though  such  writing  may  not  have  been  made  by  himself,  provided 
that  after  reading  it  he  can  speak  to  the  facts  from  his  own  recol- 
lection. 

The  case  of  Furman  v.  Peay,  2  Bail.  394,  cited  by  appellant's 
counsel  to  show  the  necessity  for  producing  in  court  the  hospital 
records,  was  a  case  in  which  an  attempt  was  made  to  prove  an  ae« 
count  for  goods  sold  by  book  entries,  and  not  a  case  in  which  a 
written  memorandum  was  resorted  to  for  the  purpose  of  refreshing 
the  memory  of  a  witness,  and  does  not  therefore  apply  to  this  case. 
State  V.  Cardoza,  11  S.  0.  239.  In  such  a  case  the  entries  them- 
selves constitute  the  evidence  of  the  sale  and  delivery  of  the  goods, 
and  hence  the  necessity  for  the  production  in  court  of  the  books 
containing  such  entries.  And  see  too  the  recent  case  of  Bank  v. 
Zorn,  14  S.  C.  444. 

Applying  the  principles  deducible  from  the  foregoing  authorities 
to  the  case  in  hand,  we  do  not  see  how  the  first  and  second  grounds 
of  appeal  can  be  sustained.  It  appears  that  the  hospital  records 
were  only  resorted  to  by  the  witnesses  for  the  purpose  of  refreshing 
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their  memories  as  to  certain  details,  dates,  etc.,  and  there  was  no 
offer  or  attempt  to  use  these  records  as  testimony,  and  there  Mras  na 
necessity  for  the  production  in  court  of  these  records.  YThere  a 
memorandum  or  other  writing  is  referred  to  by  a  witness  simply  to 
refresh  his  memory,  and  it  is  not  proposed  to  use  such  memoran- 
dum or  writing  as  testimony,  but  to  rely  entirely  upon  the  recollec- 
tion of  the  witness  as  refreshed  by  such  memorandum  or  writing, 
there  can  be  no  necessity  for  producing  the  same  in  court,  for  it 
may  be,  as  in  the  case  of  Siaie  v.  Cardoza^  supra,  that  the  writing^ 
resorted  to  for  that  purpose  is  of  such  a  character  as  to  be  alto- 
gether unintelligible  to  any  one  but  the  witness  himself ;  and  yet 
upon  the  principle  of  the  association  of  ideas,  it  may  be  quite  sulBS- 
cient  to  restore  the  recollection  of  a  fact  which  had  faded  from  the 
memory  of  the  witness. 

Nor  do  we  think  there  is  any  foundation  for  the  objection  that 
the  records  used  to  refresh  the  memories  of  these  witnesses  were  not 
made  by  them.  As  matter  of  fact,  it  seems  that  one  of  the  books 
referred  to — the  general  register — was  kept  by  the  witness  New- 
ton, while  the  other  book — the  surgical  register — was  kept  by  the 
other  witness.  Dr.  King,  and  in  both  of  the  books  the  entries  were 
made  contemporaneously  with  the  occurrence  of  the  facts  recorded, 
or  at  least  so  near  the  time  of  the  occurrence  of  such  facts  as  to 
render  them  practically  contemporaneous.  These  books,  as  their 
names  import,  seem  to  contain  the  daily  record  of  what  occurred  in 
the  hospital,  and  we  see  no  error  in  allowing  the  ofiScers  of  the  hos- 
pital, whose  duty  it  was  to  keep  these  records,  tb  refer  to  them  for 
the  purpose  of  refreshing  their  memories  as  to  the  facts  there 
recorded. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Oircuit 
Court  be  affirmed. 

Simpson,  0.  J.,  and  McGowan,  A.  J.,  concurrecL 
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MooRB  y.  Sandebs. 

A  teitator  dorlaed  his  whole  estate  to  M.  in  fee  simple  absolute.    Bf  a  sub 
seqaent  claaae  he  provided  that  if  M.  shoald  die  intestate,  the  whole  estate 
shoald  go  in  a  different  line.    I/^eld,  that  M.  took  absolntelj  the  limltatknL 
over,  dependent  on  a  condition  sabseqaent,  being  void. 

n^HE  opinion  states  the  case. 

Jo8»  H,  EarUf  for  appellant. 
Blandxng  4k  Blanding,  contra. 

81MPBON,  G.  J.  This  is  a  case  submitted  without  action  under 
s^tion  389,  of  the  Code.  It  appears  that  Matthew  S.  Moore,  the 
respondent,  bargained  to  sell  and  convey,  in  fee  simple,  a  certain 
tract  of  land  to  George  M.  Sanders,  the  appellant,  for  $3,500. 
Moore  offered  and  is  still  ready  to  execute  titles,  but  Sanders  de* 
clines  to  accept  his  deed,  alleging  that  Moore  cannot  conyey  in 
fee.  Moore's  title  is  derived  from  the  will  of  his  mother,  Mrs.  Sarah 
J.  C.  Elliott,  deceased.  So  much  of  this  will  as  it  is  necessary  to 
consider,  is  m  the  following  language  :  ^^  I  give  and  bequeath  my 
whole  estate,  both  real  and  personal,  all  that  I  now  possess  or  may 
hereafter  become  possessed  of,  to  my  beloved  son,  Matthew  S. 
Moore.  Learning  that  the  law  takes  cognizance  of  the  intention,, 
even  when  illegally  expressed,  I  desire  to  express  my  wish  as  strongly 
and  emphatically  as  I  can  do  so  by  will,  that  my  beloved  son,  Mat- 
thew S.  Moore,  shall  inherit,  possess  and  own,  in  fee  simple,  all  my 
worldly  goods,  to  dispose  of  as  he  may  think  fit;  But  should  he 
die  without  leaving  a  will,  then  the  whole  to  go  to  my  grandchildren, 
share  and  share  alike.  The  child  or  children  of  any  grandchildren 
who  may  die  before  such  division  taking  the  share  which  the  parent 
would  have  been  entitled  to  had  said  parent  lived  to  the  period  of 
said  distribution  or  division." 

Upon  the  hearing  below  Judge  Thomson  decreed  that  the  estate 
devised  to  Moore  is  a  fee  and  that  he  is  able  to  make  good  and 
sufSeient  titles  to  Sanders.     Sanders  excepted  to  this  decree.    HiB 
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appeal  brings  up  the  single  question  :  '^  Did  Moore  take  under  the 
will  of  Mrs.  Elliott  a  fee  indefeasable  in  the  land  in  question  ? 

It  will  be  seen  on  reading  the  will  that  Mrs.  Elliott,  in  the  begin- 
ning of  the  clause  above,  bequeathed  and  devised  to  her  son,  the 
respondent,  her  entire  personal  property,  and  also  a  fee  in  all  of  her 
real  estate ;  and  if  there  was  no  other  provision  in  her  wiU,  no 
difficulty  whatever  could  have  arisen  as  to  its  construction.  She 
however  with  the  view,  as  she  thought,  more  distinctly  to  declare 
her  intention,  went  further,  and  as  is  not  uncommon  in  such  cases, 
instead  of  more  clearly  expressing  her  purpose,  said  just  enough 
to  create  doubt  and  to  demand  the  assistance  of  the  courts  to 
ascertain  and  declare  what  she  really  did  mean.  After  giving  her 
whole  estate  to  her  son,  in  the  first  part  of  the  clause  above  quoted, 
m  the  latter  she  directed  that  if  her  son  should  die  without  leaving 
a  will,  then  the  whole  should  go  to  her  grandchildren,  Bhare  and 
share  alike.  It  is  here  that  the  ambiguity  arises.  It  is  contended 
that  this  portion  of  the  clause  attached  a  condition  to  the  estate 
previously  given,  which,  if  not  complied  with  by  Moore,  will  forfmt 
the  estate,  and  therefore  that  he  is  not  able  to  convey  a  perfect 
title,  absolute  and  indefeasible. 

Conditions  are  of  two  kinds  —  conditions  precedent  and  con- 
ditions subsequent.  A  condition  precedent  is  a  condition  upon  the 
happening  of  which  an  estate  will  vest.  A  condition  subsequent 
defeats  an  estate  already  vested.  It  is  contended  that  this  is  a 
condition  subsequent. 

It  is  a  general  rule  as  to  conditions  subsequent,  that  to  be  valid 
they  must  not  be  repugnant  to  the  estate  given  or  devised.  They 
must  not  be  an  exception  to  the  very  thing,  that  is,  to  the  sub- 
stance of  the  gift ;  if  so,  they  are  void,  and  the  estate  granted  will 
stand  unaffected  by  such  conditions.  Thus,  in  Blaeksione  Bank  v. 
Davis,  21  Pick.  42,  it  was  held  that  "a  condition  in  a  grant  or 
devise  that  the  grantee  shall  not  alienate,  is  void  because  repugnant 
to  the  estate.*'  Also  in  Bradley  v.  Peixoto,  3  Ves.  324,  it  was  held 
that  an  exception  to  the  very  thing  itself  by  way  of  condition  is 
null.  2  Bl.  Com. ;  2  Washb.  on  Keal  Prop.  6,  lay  down  the  doc- 
trine clearly  that  a  condition  subsequent,  inconsistent  with  and 
repugnant  to  the  amplitude  of  the  powers  of  the  estate  granted,  is 
void,  and  therefore  no  condition. 

Now  test  this  clause  of  Mrs.  Elliott's  will  by  this  principle. 
It  is  conceded  that  an  estate  in  fee  was  devised  in  the  first  instance 
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by  MiB.  Elliott  to  her  son.  The  power  of  alienation  belongs 
to  a  fee ;  in  fact  it  is  the  very  essence  of  a  fee.  Is  the  condition 
which  the  latter  portion  of  the  claase  attempts  to  attach  to  the 
devise  inconsistent  with  and  repugnant  to  this  devise  ?  The  per- 
formance of  the  condition  would  require  Moore  to  die  in  posses- 
sion of  the  real  estate  devised  to  him.  In  no  other  way  could  he 
leave  a  will  disposing  of  it. 

The  condition  then  is  a  direct  and  positive  restriction  upon  his 
powers  of  alienation.  The  will  invests  him  with  a  fee,  but  the 
condition  strikes  at  the  very  substance  of  this  fee,  and  if  valid 
would  take  away  and  destroy  its  most  important  and  essential 
<)uality — the  power  of  sale.  A  fee  may  be  defeated  by  a  condition 
which  is  independent  of  the  estate  granted  upon  the  happening  of 
which  the  estate  is  lost ;  but  a  condition,  the  effect  of  which  is  to 
cut  dovm  a  fee  to  a  less  estate,  is  void  because  repugnant  to  the  fee. 
Such  is  the  character  of  the  condition  in  this  case,  and  according 
to  the  authorities  cited  is  void. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Oourt  be  affirmed. 

Judgment  affirm$d* 
•   MoIybb  and  MoGtowAK,  A«  J  J.,  concurred. 


Pelzer  y.  Gampbxll, 

06  8.  C.  661.) 

Marrioffe  —  tp(f^$  eontraet  as  wrety  —  contUttUiatuU  Imo, 

The  OooBtitatioQ  of  Sonth  Carolina  permita  married  women  to  aeqoire,  and 
hold,  and  bequeatb,  devise  or  alienate  property  as  If  unmarried^  The  legrishu 
tore  enacted  that  they  may  contract  as  if  unmarried.  Hdd^  constitutional, 
Jind  that  a  married  woman's  engagement  as  surety  is  valid  although  not 
in  terms  charging  her  separate  property, 

ACTION  on  promissory  notes.    The  opinion  states  the  case.  The 
plaintiff  had  judgment  below, 

J,  L.  Orfy  for  appellants, 

Joseph  Nn  Broiofif  contra. 
Vol.  XL  —  89 
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McGowAK,  A.  J.  This  was  an  action  on  three  notes,  under 
seal,  as  follows : 

''t735.  88.  Bbltok,  8.  0.,  May  17, 187& 

On  the  fifteenth  of  Noyember  next,  we,  or  either  of  ns,  promise 

to  pay  to  the  order  of  Pelzer,  Bodgers  &  Co.,  without  ofiE-set, 

seven  hundred  and  thirty-fiye    88-100    dollars,  value    receiyed* 

Witness  our  hands  and  seals. 

''  A.  B.  Oakpbell  ft  Go.  [l.  a.] 
**  Maby  M.  Oampbell.     [l,  b.]  '^ 

[The  other  two  omitted  because  in  same  form  as  above.] 

A*  B.  Oampbell  and  W.  N.  Mitchell,  doing  business  at  Belton, 
Anderson  county,  under  the  name  and  style  of  A.  R  Oampbell  ft 
Oo.,  became  indebted  to  Pelzer,  Bodgers  ft  Oo.,  who  agreed  to  give 
indulgence  for  the  time  indicated  in  the  notes  if  the  mother  of 
A.  B.  Oampbell,  one  of  the  firm,  would  sign  the  notes  as  surety. 
Oampbell  took  the  notes  and  returned  them,  signed  by  Mrs.  Oamp- 
belL     The  plaintiffs  accepted  them  and  gave  the  indulgence. 

Mrs.  Oampbell  was  not  connected  with  the  firm  of  A.  B.  Oamp- 
bell ft  Oo.,  and  signed  the  notes  only  to  enable  them  to  get  indul- 
gence on  the  debt  The  complaint  stated  that  Mrs.  Oampbell  was 
a  married  woman  and  owned  in  her  own  right  a  farm  in  Anderson 
county  worth  12,000.  The  principal  defense  was  that  Mrs.  Oamp- 
bell, being  a  married  woman,  had  no  legal  capacity  to  make  a  per- 
sonal contract  upon  which  judgment  could  be  recovered  so  as  to 
bind  her  separate  estate.  The  Oircuit  judge  held  that  she  had  such 
capacity  and  was  liable.  The  plaintiff  had  a  verdict  for  the  amount 
of  the  notes,  and  Mrs.  Oampbell  appeals  to  this  court  upon  the 
following  exceptions. 

[Omitting  these,  and  the  consideration  of  minor  points.] 

All  the  other  exceptions  in  one  form  or  another  make  the  ques- 
tion that  Mrs.  Oampbell,  being  a  married  woman  at  the  time  she 
signed  the  notes,  without  advantage  to  herself  or  her  estate,  had  not 
legal  capacity  to  make  such  a  contract,  and  therefore  is  not  liable. 

The  relation  of  husband  and  wife,  whether  we  regard  the  respon- 
sibilities of  the  parties  to  each  other,  or  to  the  community  and  its 
members,  is  the  most  important  known  to  society ;  indeed,  it  is 
''the  parent,  not  the  child  of  society.''  The  exact  status  which 
the  wife  should  occupy  has  always  been  a  most  fruitful  source  of 
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discassion,  especially  as  to  her  capacity  to  hola,  change  and  dispose- 
of  property  in  her  own  right  as  separate  from  that  of  her  husband 
From  the  very  nature  of  the  sabject  it  is  not  withont  difficulty* 
Husband  and  wife  are  separate,  natural  persons,  with  different  fac«* 
ulties,  sentiments  and  desires,  and  yet  their  relation  makes  tberat 
the  hQads  of  one  family,  with  common  interests,  common  hope^ 
and  common  purposes.  The  doctrines  of  the  old  common  law 
upon  the  subject  are  familiar.  To  speak  in  general  terms,  hus-> 
band  and  wife  are  a  unity,  or  as  it  was  expressed  by  the  great  law- 
giver, "they  twain  shall  be  one  flesh."  The  civil  existence  of  thch 
wife  was  merged  in  that  of  the  husband,  whose  duty  it  was  to  sup- 
port and  govern  the  family,  and  to  enable  him  to  do  so,  he  was^ 
with  small  exception,  entitled  to  the  property,  the  earnings  andL 
the  obedience  of  his  wife,  whose  disabilities  were  complete. 

In  modem  times  the  position  of  woman  in  the  community,  waA 
particularly  the  wife,  in  regard  to  her  husband,  is  different  frome 
what  it  was  ages  ago.     But  it  is  matter  of  wonder  to  observe  what 
confusion  still  prevails,  and  how  far  the  subject  still  seems  to  be 
from  final  and  satisfactory  settlement.     Most  of  the  States  of  the 
Union  originally  adopted  the  old  common  law  of  the  mother 
countiy,  modified  as  it  had  been  by  the  introduction  of  trusts  aoctd. 
the  peculiar  doctrine  of  "  the  separate  estate  of  married  women,» 
created  by  act  of  the  parties,  and  adnunistered  exclusively  in  courts; 
of  equity."  But  later,  as  property  increased,  and  the  relations  of  a. 
highly-civilized  society  became  more  complex,  there  was  developed, 
a  tendency  to  escape  from  what  was  regarded  as  the  hard  and  un- 
bending rules  of  the  common  law,  and  to  bestow  upon  the  wife  » 
larger  capacity  to  hold  property  in  her  own  right,  and  to  dispose  of 
it  without  regard  to  the  wishes  of  her  husband.    There  is  no  doubk 
of  such  general  tendency,  but  there  never  has  been  unanimity  upon 
the  subject.     A  part  of  every  community  adhered  to  the  old  rule 
as  best  calculated  to  promote  harmony,  prosperity  and  happiness,., 
while  another  part  pressed  forward  in  the  direction  of  what  was? 
called  the  civilized  doctrine  of  emancipating  the  wife  from  the* 
slavery  of  the  old  law,  uid  re-endowing  her  with  the  faculties  anA 
rights  of  a  human  being. 

In  this  modem  reform  most  if  not  all  the  States  joined,  but  not 
with  even  pace.  Each  made  its  own  rules  and  regulations,  and 
the  result  was  an  entire  want  of  uniformity,  and  great  confusion 
and  perplexity  in  the  principles  applied  to  the  vexed  question  of 
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**  the  separate  estates "  of  married  women.  In  the  language  of 
Mr.  Bishop:  ''Since  the  confusion  of  tongues  at  the  Tower  of 
Babel  there  has  been  nothing  more  noteworthy  in  the  same  line 
than  the  discordant  and  ever-shifting  utterances  of  the  judicial 
mind  on  the  subject  of  the  power  of  a  married  woman,  and  her 
separate  estate  in  the  absence  of  specific  provision  in  the  deed  d 
settlement.  True  there  has  been  sometimes  a  language,  which, 
though  limited  in  its  sphere,  was  tolerably  plain,  but  no  soonei 
was  the  language  in  the  way  of  being  understood,  when  lo!  some 
conquering  power  of  another  sort  came  in,  and  all  was  confusion 
once  more.'*    1  Bish.  on  Mar.  Wom.,  §  847. 

In  this  *'  sea  of  troubles  '*  two  currents  of  opinion  were  dimly 
visible,  one  holding  that  a  married  woman,  as  to  her  separate 
estate,  was  9k  feme  sohy  and  as  such  entitled  to  exercise  all  rights 
not  taken  away  from  her,  and  the  other  maintaining  that  as  to 
such  property  she  was  still  under  the  disabilities  of  coverture,  and 
entitled  to  exercise  no  rights,  except  such  as  were  expressly  con- 
ferred upon  her  by  the  deed  creating  the  estate.  The  courts  in 
this  State  always  adhered  to  the  latter  opinion.  Reid  v.  Lamar, 
1  Strobh.  Eq.  27.  Around  and  between  these  two  great  leading 
currents  there  was  every  conceivable  variety  of  opinion,  expressed 
in  qualifications,  modifications,  exceptions,  explanations,  etc. 
These  intricacies  and  contradictions  in  the  old  law  of  the  ''  sepa- 
rate estate,"  as  created  inter  partes,  were  so  great  and  bewildering 
that  in  considering  questions  growing  out  of  our  late  laws,  which 
create  what  is  known  as  "the  statutory  separate  estate,"  little 
assistance  can  be  derived  from  the  multitudinous  decisions  of  other 
States  upon  the  subject ;  none  indeed  except  from  the  States 
which  have  laws  similar  to  our  own.  On  the  contrary,  the  most 
laborious  effort  to  harmonize  %nd  utilize  these  decisions  will  be 
found  to  be  utterly  hopeless,  and  indeed  to  make  ''confusion 
worse  confounded." 

For  a  series  of  years  before  the  adoption  of  the  Constitution, 
efforts  were  made  in  the  legislature  of  this  State  to  pass  a  law 
making  the  property  of  the  wife  her  separate  estate,  not  liable  to 
the  debts  of  her  husband,  without  the  necessity  of  a  deed  to  that 
effect  or  the  appointment  of  a  trustee.  In  1868  the  Constitution 
was  adopted,  of  which  article  XIV,  section  8,  declares  as  follows 
"  The  real  and  personal  property  of  a  woman,  held  at  the  time  ol 
her  marriage,  or  that  which  she  may  thereafter  acquire,  either  by 
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gift,  grant,  inheritance,  devise  or  otherwise,  shall  not  be  subject  to 
levy  and  sale  for  her  husband's  debts,  but  shall  be  held  as  her 
separate  property,  and  may  be  bequeathed,  devised  or  alienated  by 
her  the  same  as  if  she  were  unmarried;  provided  that  no  gift  from^ 
the  husband  to  the  wife  shall  be  detrimental  to  the  just  claims  of 
his  creditors." 

Soon  after  the  adoption  of  the  present  Constitution  the  legisla- 
ture passed  the  "  Act  to  carry  into  effect  the  provisions  of  the 
Const't^tion  in  relation  to  the  rights  of  married  women,"  ratified 
Januaiy  27, 1870  (14  Stat.  326),  re-enacted  in  the  General  Statutes- 
482,  which  provides  as  follows:  "  That  the  real  and  personal  prop- 
erty of  a  married  woman,  whether  held  by  her  at  the  time  of  her 
marriage,  or  accrued  to  her  thereafter,  either  by  gift,  grant,  in-- 
heritance,  devise,  purchase  or  otherwise,  shall  not  be  subject 
to  levy  and  sale  for  her  husband's  debts,  but  shall  be  her  separate 
property." 

Sec.  2.  "A  married  woman  shall  have  power  to  bequeath,  de-- 
yise  or  convey  her  separate  property  in  the  same  manner  and  to  tho^ 
same  extent  as  if  she  were  unmarried;  and  if  dying  intestate  her 
property  shall  descend  in  the  same  manner  as  the  law  now  provides 
for  the  descent  of  the  property  of  husbands  ;  and  all  deedSy  mort* 
gages  and  legal  instruments  of  whatever  kind  shaU  he  executed  by 
her  in  the  same  manner,  and  have  t/^  same  legal  force  and  effect  as 
if  she  were  unmarried.** 

Sec.  3.  *'  A  married  woman  shall  have  tJie  right  to  purcliase 
any  species  of  property  in  her  own  name,  a^nd  to  take  proper  legal 
conveyances  therefor,  and  to  contract  and  be  contracted  with  in 
the  same  manner  as  if  she  were  unmarried.  That  the  husband 
shall  not  be  liable  for  the  debts  of  the  wife  contracted  prior  to  or 
after  their  marriage,  except  for  her  necessary  support,"  etc. 

In  the  outset  it  is  claimed  that  in  the  effort  to  ascertain  the 
powers  of  a  married  woman  we  must  look  alone  to  the  Constitution; 
that  the  act  above  cited  pui*ports  to  srive  to  a  married  woman  pow- 
ers larger  than  those  given  by  the  Constitution,  and  to  that  extent 
is  without  authority  and  void;  that  the  Constitution  having  under- 
taken to  deal  with  the  siibject,  its  provisions  are  not  merely  fund- 
i^mental,  but  legislative  and  exhaustive,  and  amount  by  implication 
to  an  inhibition  against  the  legislature  touching  the  subject.  The 
parts  claimed  to  be  beyond  the  Constitution  are  in  italics.  There 
18  nothing  in  the  act  inconsistent  with  or  in  opposition  to  the  Con- 
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stitution,  but  merely  supplemental  thereto.  Both  are  upon  the 
■same  view  and  in  the  same  line,  the  declared  object  of  the  act 
t)jiEg  **  to  carry  into  effect  the  provisions  of  the  Constitution." 

It  is  not  perfectly  clear  that  the  provisions  of  the  Constitution, 

flicoessarily  stated  in  general  terms,  do  not  authorize  the  detail  of 

particulars  declared  by  the  act.     The  fii*st  section  of  the  act  is  in 

almost  the  very  words  of  the  Constitution.      The  same  may  be 

vsaid  as  to  the  second  section,  with  the  exception  that  for  the  word 

'^'alienate"  is  substituted  that  of  "convey,"  with  an  additional 

'^statement  as  to   the   modes   of    conveyance  —  "and   all   deeds, 

mortgages  and  legal  instruments  of  whatever  kind  shall  be  executed 

'  ^y  her  in  the  same  manner,  and  have  tlio  same  legal  force  and  effect 

^.as  if  she  were  unmarried."     There  is  also  in  this  section  another 

-addition,  that  upon  the  death  of  the  wife  intestate  her  estate 

^*  should  descend  as  the  law  now  provides  for  the  descent  of  the 

property  of  husbands." 

It  is  plain  that  these  apparent  additions  were  nothing  more  than 
stating  fully  and  particularly  what  was  properly  inferable  from 
the  powers  given  in  the   Constitution  "to  devise,   bequeath  or 
alienate."    So  as  to  the  third  section.     Can  it  be  fairly  and  with 
entire  confidence  aflSrmed  that  the  powers  expressly  given  in  the 
Constitution  to  acquire  property  "  by  gift,  grant,  inheritance,  de- 
Tfr'ise  or  otherwise,"  do  not  include  and  authorize  the  subordinate 
powers  specified  by  the  act,  "to  purchase  property  in  her  own 
name,  and  take  proper  legal  conveyances  therefor,  and  to  contract 
:and  be  contracted  with  P"    It  is  asked  with  some  force,  how  could 
ishe  purchase  or  convey  without  the  power  to  contract  ?    It  is  in- 
sisted that  the  particulars  of  the  act  are  nothing  more  than  the 
filling  up  of  the  general  outline  indicated  by  the  Constitution.  The 
Constitution  was  adopted  in  1868,  and  the  act  was  passed  in  1870 
«to  a  large  extent  by  the  same  persons  who  had  framed  the  Con- 
fit  itntion;  therefore  according  to  contemporaneous  construction  the 
Constitution  allowed  the  provisions  of  the  act,  and  they  are  not 
inconsistent,  but  in  harmony  with  each  other.  Simpson  v.  Willardy 
U  S.  C.  191. 

But  assuming  that  some  of  the  powers  given  by  the  act  are  not 
-fully  covered  by  the  said  action,  but  are  over  and  above  and  sup- 
plemental thereto,  is  the  act  unconstitutional  as  to  such  original 
provisions,  although  not  in  violation  of  the  terms  or  contrary  to 
the  spirit  of  the  said  section  ?     It  is  not  contended  that  there  ii 
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any  express  prohibition  against  the  legislature  passing  the  act,  but 
that  the  very  existence  of  the  provisions  of  the  Constitution  nega- 
tives by  implication  the  right  of  the  legislature  to  touch  the  sub- 
ject at  all.  It  is  no  small  matter  to  declare  an  act  of  the  legisla- 
ture unconstitutional.  The  legislature  is  the  law-making  power 
of  the  State  upon  all  subjects  not  prohibited  by  the  Constitution, 
every  part  of  which  should  if  possible  be  so  construed  as  to  allow  full 
force  to  section  1,  article  III,  which  vests  the  full  legislative  power 
of  the  State  in  the  general  assembly. 

*^  The  English  parliament  in  a  political  sense  is  omnipotent,  but 
with  us  it  is  the  people,  and  the  people  speak  and  act  through  the 
legislature,  except  when  restricted  by  the  Constitution  of  the 
United  States  or  of  the  State.  No  statute  can  be  disregarded  un- 
less a  constitutional- violation  can  be  pointed  out."  Tliorpe  v.  /?• 
d  B.  R.  R.  Co.,  27  Vt.  142 ;  Potter's  Dwar.  60-65 ;  Cooley  on 
Const.  Lim.,  §§  87-173. 

'^  It  is  an  axiom  in  American  jurisprudence  that  a  statute  is  not 
to  be  pronounced  void  on  this  ground,  unless  the  repugnancy  to  the 
Constitution  be  clear,  and  the  conclusion  that  it  exists  inevitable. 
Every  doubt  is  to  be  resolved  in  support  of  the  enactment.  The 
particular  clause  of  the  Constitution  must  be  specified,  and  the 
act  admit  of  no  reasonable  construction  in  harmony  with  its  mean- 
ing. The  judicial  function  involving  such  result  is  one  of  delicacy 
and  to  be  exercised  always  with  caution."  Totanship  v.  Takott,  19 
Wall.  673. 

^'The  constitutionality  of  a  law  must  be  presumed  until  the 
violation  of  the  Constitution  is  proved  beyond  all  reasonable  doubt, 
and  a  reasonable  doubt  must  be  solved  in  favor  of  legislative  action, 
and  the  act  be  sustained."    Cooley  on  Const.  Lim.,  §  87. 

The  general  objects  of  a  written  constitution  are  to  lay  down 
the  fundamental  principles,  and  to  limit  the  powers  of  government, 
and  not  to  legislate  on  mere  details.  It  is  in  its  nature  to  be  para- 
mount, and  in  unchanging  form  is  not  suited  to  contain  all  the 
laws,  which  from  time  to  time  are  necessary  to  conform  to  the 
ever-changing  necessities  and  wishes  of  a  people. 

It  is  true  that  under  certain  conditions  the  power  to  legislate 
upon  a  subject  may  be  taken  away  by  a  provision  in  the  Constitu- 
tion simply  affirmative,  as  well  as  by  express  words,  as  where  the 
provision  is  of  such  a  nature  that  its  purpose  would  be  frustrated 
*  by  further  legislation  on  the  subject,  which  occurs  generally  in 
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reference  to  modes  of  procedure,  and  in  matters  enumerated.  But 
considering  how  easy  it  would  have  been  to  add  words  of  exolnsiony 
if  such  had  been  the  intention,  and  that  the  alleged  frnstratioQ  of 
purpose  must  always  be  very  much  a  matter  of  opinion,  this  ^'  ex- 
haustive grant "  doctrine,  excluding  by  implication  the  power  of 
legislation,  is  not  favored.  Implied  limitations  of  legislative  power 
are  only  admissible  when  the  implication  is  necessm^,  as  where 
language,  conveying  a  particular  intent,  cannot  have  its  proper 
force  without  such  implication.  ^'It  is  not  upon  slight  implica- 
tion and  vague  conjecture  that  it  is  to  be  pronounced  that  the  legis- 
lature has  transcended  its  power,  and  that  its  acts  are  to  be  deemed 
void.  The  opposition  between  the  Constitution  and  the  law  should 
be  such  that  the  judge  feels  a  clear  and  strong  conviction  of  their 
incompatibility  with  each  other."     Potter's  Dwar.  66, 

It  seems  that  one  of  the  rules  of  construction  in  suoh  eases  is 
this:  If  the  provision  introduces  a  new  subject,  and  nothing  ap- 
pears to  the  contrary,  that  provision  may  be  regarded  as  containing 
its  own  limit;  but  if  the  provision  is  upon  the  subject  of  ordinary 
legislation,  in  reference  to  which  the  legislature  had  acted  before, 
that  old  right  of  legislation  will  not  be  taken  away  by  implication, 
unless  it  is  a  necessary  implication.     Potter's  Dwar.  72-74. 

This  rule  has  an  illustration  in  the  case  of  Duncan  v.  Bamett, 
11  S.  C.  933;  s.  c,  32  Am.  Sep.  476,  cited  by  the  defendant  That 
case  involved  the  point  whether  the  act  of  1872,  exempting  from 
levy  and  sale  '^  one-third  of  the  annual  products  of  agricultural 
laborers,"  in  addition  to  the  exemptions  allowed  by  the  Constitu- 
tion, was  for  that  reason  unauthorized  and  void.  The  Constitution 
contains  two  provisions  on  the  subject  of  homestead  exemptions. 
Article  I,  section  20,  declares:  "That  a  reasonable  amount  of 
property  as  a  homestead  shall  be  exempt  from  seizure  and  sale  for 
the  payment  of  debts,"  etc.,  and  article  II,  section  32,  indicates 
what  is  "  a  reasonable  amount  of  property,"  by  enumerating  in  de- 
tail the  articles  to  be  exempt,  as  follows:  "  The  personal  property 
of  such  person,  of  the  following  character,  to  wit:  Household  fur- 
niture, beds  and  bedding,  family  library,  arms,  carts  and  wagons, 
farming  implements,  tools,  neat  cattle,  work  animals,  swine,  goats 
and  sheep,  not  to  exceed  in  value  in  the  aggregate  the  sum  of  $500," 
etc.  This  latter  section,  like  an  ordinary  act  of  the  legislature, 
indicates  clearly  the  articles  exempt,  and  this  particular  enumera- 
tion implies  a  limit.     The  act  assailed  added  a  new  article,  not  em* 
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braced  in  the  list,  and  it  was  held  that  ''the  legislature  can  ex- 
empt from  levy  and  sale  only  such  articles  of  personal  property  as 
are  embraced  within  the  enumeration  contained  in  article  II,  sec- 
tion 32  of  the  Constitution." 

In  delivering  the  judgment  of  the  court.  Judge  Willabd  said  : 
''  Until  within  a  few  years  it  has  not  been  regarded  as  a  legitimate 
exercise  of  legislative  power  to  place  the  property  of  the  debtor  be* 
yond  the  reach  of  his  creditor,  except  to  an  inconsiderable  extent. 
*  *  *  It  may  well  be  considered  that  in  solving  the  queition  of 
the  legitimacy  of  such  legislation  the  Constitution  had  in  view  a 
limit  that  should  be  imposed  to  its  unrestricted  exercise.  When  it 
is  treating  of  subjects  that  have  been  constantly  dealt  with  by  leg- 
islative bodies,  with  the  sanction  of  the  courts  and  the  community, 
such  an  inference  does  not  necessarily  arise.  In  such  cases  some 
special  ground  would  have  to  appear  by  inferring,  in  the  absence  of 
an  express  declaration  to  that  effect,  that  the  Constitution,  in  pre- 
scribing the  mode  in  which  a  power  of  that  class  should  be  exer- 
cised, intended  to  exclude  its  exercise  in  any  other  mode." 

The  case  before  us  is  in  several  particulars  different  from  that  of 
Duncan  v.  BiirneiL  Here  there  is  no  second  section  filling  up  with 
particulars  the  general  power  given  in  the  first,  which  office,  in 
reference  to  the  rights  of  a  married  woman,  seems  to  have  been 
performed  by  the  act  of  the  legislature  now  assailed;  and  besides, 
in  the  matter  now  under  consideration,  the  Constitution  waa 
''treating  of  a  subject  that  had  been  constantly  dealt  with  by  the 
legislature."  The  rights  of  married  women  have  always  been  con- 
sidered and  treated  as  a  legitimate  subject  of  legislation  in  this 
State.     Perhaps  no  other  has  been  oftener  before  the  legislature. 

We  can  see  no  necessity  for  the  implication  in  this  case  as  drawn 
from  the  frame  of  the  provision  itself.  It  does  not  purport  to  be 
exhaustive  or  exclusive,  but  in  terms  is  simply  affirmative,  and 
without  words  of  negation.  The  maxim  expressio  unius  est  exclusio 
aUerius  cannot  control  the  construction.  That  doctrine  as  to  the 
effect  of  omissions  under  certain  conditions  might  have  some  weight 
if  in  this  case,  as  in  Duncan  v.  Barnetty  a  new  subject  of  legisla-' 
tion  had  been  then  and  there  introduced  by  the  constitutional  pro- 
vision; but  it  is  not  perceived  why  it  should  be  applied  so  as  to 
limit  by  implication  legislative  powers  which  already  existed  in  re- 
gard to  an  old  and  and  general  subject  of  legislation. 

Nor  is  there  a  necessity  for  the  implication  arising  out  of  the 
Vol.  XL  — 90 
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nature  of  the  subject.     Based  on  the  law,  as  it  then  stood,  the 
main  object  of  the  provision  in  the  Constitution  seems  to  haye 
been,  not  so  much  to  declare  the  rights  of  the  wife,  as  to  negative 
those  of  the  husband  in  regard  to  her  property  —  not  to  enable  her, 
but  to  disable  him  and  his  creditors,  and  therefore  no  exhanstiye 
catalogue  of  all  her  powers  was  intended  to  be  given,  but  only  a 
mention,  in  general  terms,  of  such  of  them  as  were  incident  to 
the  main  purpose  of  excluding  the  rights  of  the  husband.     As 
was  said  in  the  case  of  Totanwnd  v.   Brown,*  lately  decided  by 
this  court,  in  reference  to  the  mode  of  renunciation  of  a  wife's 
dower  under   our   present    laws :  "  The   leading   object  of   the 
section  just  quoted  [under  consideration  here]  appears  to  have  been 
to  relieve  the  property  of  the  wife  from  liability  for  the  husband's 
debts,  and  to  relieve  it  from  any  control  by  the  husband ;  for  the 
first  provision  is  to  exempt  the  wife's  property  from  levy  and  sale 
for  the  debts  of  the  husband,  and  the  second  is  to  authorize  the 
wife  to  dispose  of  her  property  without,  and  even  against  the  con- 
sent of  the  husband.     The  real  purpose  therefore  does  not  appear 
to  have  been  to  confer  any  new  powers  upon  a  married  woman  by 
changing  her  legal  status,  but  simply  to  protect  her  property  from 
liability  for  her  husband's  debts,  and  to  release  it  even  from  the 
partial  control  of  the  husband  by  dispensing  with  the  necessity, 
which  had  previously  existed,  of  obtaining  his  consent  and  concur- 
rence before  her  property  could  be  disposed  of.     These  seem  to 
have  been  the  real  purposes  of  the  clause  in  question,  and  as  they 
can  be  fully  accomplished  without  in  any  manner  affecting  any  of 
the  other  relations  between  husband  and  wife  growing  out  of  mar- 
riage, we  think  we  are  bound  to  confine  the  operation  of  this  clause 
of  the  Constitution  to  its  declared  manifest  objects." 

We  conclude  that  there  is  nothing  in  the  provision  of  the  Con- 
stitution upon  the  subject  of  the  rights  of  married  women  which 
excludes  the  legislature  from  passing  any  act  upon  that  subject  that 
is  not  in  violation  of  the  terms  of  that  provision ;  and  that  the  act 
of  1870,  admitted  to  be  in  accord  with  both  its  terms  and  spirit,  is 
constitutional,  and  has  the  force  of  law. 

The  only  other  question  remaining  is  whether  the  defendant, 
Mi-8.  Campbell,  is  liable  to  be  sued  to  judgment  on  the  notes  as  her 
j>ersonal  contract.  After  protecting  the  property  of  a  married 
woman  from  her  husband's  debts,  it  seems  to  have  been  the  inten- 

*  To  appear  in  16  S.  C, 
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tion  of  the  act  to  give  to  her  the  absolute  right  to  contract  without 
exception  or  qualification.  The  words  are  :  "  And  to  contract 
and  be  contracted  with  in  the  same  manner  as  if  she  were  unmar- 
ried ;  provided  that  the  husband  shall  not  be  liable  for  the  debts  of 
the  wife  contracted  prior  to  or  after  their  marriage  except  for  her 
necessary  support."  The  proviso  itself  indicates  that  a  married 
woman  may  contract  debts  after  marriage  other  than  those  for 
her  necessary  support. 

Witsell  V.  Oharlesfon,  7  S.  C,  88,  decided  in  1876.  In  this 
case  there  was  a  separate  estate  created  by  will  prior  to  the  Con- 
stitution, and  the  principal  question  to  consider  was  as  to  the 
effect  the  Constitution  has  upon  a  separate  estate  which  was  in 
existence  at  the  time  of  its  adoption,  and  upon  that  subject  we 
make  no  ruling  here.  It  was  however  held  "that  under  article 
XIV,  section  8  of  the  Constitution,  a  married  woman  has  power 
to  alienate  her  equitable  estate  in  stock  held  by  her  at  the  adop- 
tion of  the  Constitution,  and  that  she  might  pledge  the  same  as 
security  for  her  husband's  debts."  In  referring  to  the  married 
woman  provision  of  the  Constitution  in  this  case,  the  court  says  : 
"Its  object  was  to  enlarge  what  was  before  known  as  the  wife's 
separate  estate,  so  as  to  embrace  all  acquisitions,  past  or  future, 
of  such  nature  that  if  she  were  a  feme  sole  they  would  vest  in  her 
as  property,  and  to  enlarge  her  powers  over  such  property  to  the 
same  extent  as  if  she  were  2k  feme  ^ole,  and  at  the  same  time  to  shield 
thdt  separate  estate  from  liability  to  the  husband's  debts  against 
her  will.  *  ♦  ♦  Now  that  the  Constitution  has  reversed  the  rule 
of  the  common  law,  and  substituted  general  competence  for  the 
former  rule  of  incompetence  as  it  regards  the  holding  and  acquisi- 
tion of  real  estate,  it  is  not  for  the  courts,  on  nice  readings  of  its 
text,  to  restore  a  state  of  things  from  which  the  courts  of  equity 
have  long  striven  to  bo  released.  ♦  ♦  ♦  We  have  been  referred 
to  cases  decided  in  the  courts  of  other  States  on  statutes  similar  in 
their  general  intention  to  our  own,  some  regarded  as  favoring  the 
view  that  has  been  expressed,  and  others  as  opposing  it.  When 
the  construction  of  our  own  Constitution  is  free  from  doubt,  little 
aid  can  be  obtained  from  the  decisions  of  the  courts  of  other  States. 
In  the  present  case  the  meaning  of  our  Constitution  is  free  from 
doubt,  and  it  demands  interpretation  at  our  hands  according  to  the 
expressed  intent  of  the  people  of  the  State  who  framed  it  as  our 
organic  law." 
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Ross  Y.  Linder,  12  S.  G.  592,  decided  in  1879,  is  the  only  other 
case  in  our  reports  upon  the  subject.  In  that  case  in  considering 
the  question  whether  the  husband  was  a  substantial  or  merely  a 
formal  party,  the  point  arose  incidentally  whether  a  married  woman 
could  bind  herself  by  a  general  personal  engagement.  It  was 
held  ^'  that  the  ability  of  a  married  woman  to  bind  herself  by  a 
contract  cannot  be  disputed  under  the  provisions  of  (General  Statutes 
482." 

In  some  of  the  State  in  which  the  power  to  contract  has  been 
given  to  a  married  woman,  exceptions  have  been  introduced  limit- 
ing that  power.  In  New  York  and  New  Jersey  she  is  expressly  re- 
strained from  assuming  a  liability  as  surety,  but  in  Illinois  she  is 
not.  The  sixth  section  of  the  married  woman's  act  of  Illinois  is  in 
these  words  :  ''  Contracts  may  be  made  and  liabilities  incurred  by' 
a  wife,  and  the  same  enforced  against  her  to  the  same  extent  and  in 
the  same  manner  as  if  she  were  unmarried,  but  except  with  the 
consent  of  her  husband,  she  may  not  enter  into  or  carry  on  any 
partnership  business,  unless  her  husband  has  abandoned  or  deserted 
her,  or  is  an  idiot  or  insane,  or  is  confined  in  the  penitentiary.'^ 
Rev.  Stat.  111.,  1874,  p.  576. 

A  question  arose  in  the  State  of  New  Jersey  as  late  as  1879,  in 
regard  to  the  liability  of  a  married  wosran  as  surety  for  her  hus- 
band, contracted  in  the  State  of  Illinois,  and  the  court  of  New  Jer- 
sey, notwithstanding  the  express  exception  in  their  own  law,  held 
that  the  contract  must  be  enforced  according  to  the  Illinois  law, 
and  that  under  the  section  above  cited  the  wife  was  liable,  and 
judgment  was  given  accordingly.  Wright  v.  Remington ,  41  N.  J. 
51 ;  s.  c,  32  Am.  Rep.  180.  In  delivering  the  judgment.  Justice 
Reed  said:  "The  proviso  contained  in  the  fifth  section  of  our 
married  woman's  act  is  absent  from  the  Illinois  statute,  and  there 
appears  iu  the  latter  no  restriction  upon  the  contractual  ability  of 
the  married  woman  to  become  indorser,  surety  or  guarantor.  Sub- 
ject to  the  exceptional  instances  of  her  engaging  in  partnership 
business,  she  is  as  unrestricted  as  a  feme  sole.  There  can  therefore 
be  no  question  but  that  the  contract  was  valid  by  the  law  of  Illi- 
nois. It  is  the  duty  of  the  courts  of  this  State  to  recognize  and  en- 
force it  unless  it  appears  injudicious  to  the  interests  of  the  State  or 
of  our  citizens.  But  nothing  approaching  this  result  can  be  de« 
duced,  solely  from  the  fact  that  the  foreign  statute  confers  upon 
the  married  woman  the  power  to  make  a  contract  of  suretyship. 


NOVEMBER  TEEM,  1880.  717 

Pelzer  v.  Campbell. 


That  it  would  have  been  an  act  of  legislative  wisdom  to  have  in- 
corporated into  the  Illinois  act  a  provision  similar  to  that  in  oar 
own  and  the  New  York  State  married  woman's  act,  by  which  the 
miirried  woman  is  restrained  from  assuming  a  liability  as  surety,  1 
think  the  testimony  in  this  case  demonstrates.  But  whatever  may 
be  our  opinion  of  the  policy  of  legislation  beyond  our  State  we 
are  bound  by  the  principles  of  comity  to  recognize  its  validity,'* 
etc. 

In  Massachusetts,  under  the  act  of  1874,- which  provides  that  ^'a 
married  woman  may  make  contracts,  oral  and  written,  sealed  and 
nnsealed,  in  the  same  manner  as  if  she  were  sohy  except  that  she 
cannot  *  convey  *  property  to  or  make  contracts  with  her  husband," 
it  has  been  held  that  a  married  woman  was  liable  on  a  promissory 
note,  although  the  consideration  for  the  note  was  a  debt  of  the  hus- 
band. Major  V.  Holmes,  124  Mass.  108 ;  Kenworihy  v.  Sawyer,  125 
id.  28 ;  Oood^uno  v.  Hilly  id.  588. 

In  Maine,  under  an  act  of  1866,  declaring  that  **  the  contracts  of 
any  married  woman,  made  for  any  lawful  purpose,  shall  be  valid 
and  bindiivg,  and  may  be  enforced  in  the  same  manner  as  if  she 
were  «o7tf,"  it  was  held  'Hhat  a  married  woman  was  liable  as  surety 
on  a  note."  Mayo  v.  Hutchinsoriy  57  Me.  547.  In  this  case  the 
court  quaintly  remarked  ^^that  the  legislatures  of  this  State  have 
been  gradually  enlarging  the  rights  and  extending  the  liabilities  of 
married  women.  The  wisdom  or  expediency  of  fche  act  is  matter  solely 
for  the  legislature.  Its  language  is  not  general,  and  there  can  be  no 
reasonable  doubt  of  its  meaning.  A  contract  of  suretyship  is  a  lawful 
contract,  and  for  a  lawful  purpose.  It  is  valid  and  binding  on  a 
married  woman.  The  married  defendant  may  have  been  indiscreet 
in  entering  into  it,  but  that  is  not  the  fault  of  the  plaintiff.  Al- 
most all  who  sign  as  surety  have  occasion  to  remember  the  prov- 
erb of  Solomon  :  *  He  that  is  surety  for  a  stranger  shall  smart  for 
it ;  and  he  that  hateth  suretyship  is  sure.'  But  they  are  never- 
theless held  liable  upon  their  contracts,  otherwise  there  would  be 
no  smarting  and  the  proverb  would  fail.'' 

In  Kansas,  under  a  like  statute,  it  has  been  held  that  a  married 
woman  was  liable  on  a  note  signed  by  her,  and  she  was  not  per- 
mitted to  allege  that  she  did  not  intend  to  charge  her  separate 
estate.  Deering  v.  Boyle,  8  Kans.  529 ;  Wicks  v.  Mitchell,  9  id. 
88. 

In  Ohio  the  act  of  18GG  makes  the  property  of  a  married  woman 


718  SOUTH  CAROLINA, 

Pelser  t.  Campbell. 

her  separate  estate,  but  no  special  power  to  contract  is  given  ;  yet 
in  the  case  of  WiUiams  y.  Unnsion,  35  Ohio  St.  296 ;  s.  c,  65 
Am.  Bep.  611,  decided  in  1880,  it  was  held  that  a  married  woman, 
having  a  separate  estate,  may  charge  the  same  in  equity  by  the  ex- 
ecution of  a  promissory  note  for  her  husband  or  another.  From 
the  execution  of  a  note  a  presumption  arises  that  she  thereby  m- 
tends  to  charge  her  separate  estate  with  its  payment  Overruling 
Levi  V.  Earr,  30  Ohio  St.  147,  and  Bice  v.  Railroad^  32  id.  380 ; 
s.  c,  30  Am.  Rep.  610. 

In  New  York  there  is  given  to  a  married  woman  no  express  power 
to  contract ;  but  in  the  case  of  Manhattan  Go.  v.  Thompsony  58  N. 
Y.  84,  Judge  Ghubch  seems  to  lament  the  absence  of  such  power, 
in  these  striking  words  :  **  If,  when  the  legislature  changed  the 
common  law  in  essential  particulars,  in  regarding  the  interests  in 
property  of  the  husband  and  wife  to  a  considerable  extent  as  distinct 
and  independent,  and  in  recognizing  the  capacity  of  the  wife  to 
judge  and  provide  for  what  her  welfare  requires  in  acquiring  and 
holding  the  legal  title  to  property,  and  managing  and  disposing  of 
the  same  as  if  unmarried,  and  without  subjection  to  the  control  of 
the  husband,  the  courts  had  adopted  as  a  reasonable  and  legitimate 
sequence  the  correlative  rule  of  capacity  to  contract  debts  as  if  un- 
married, restricted  only  to  their  collection  from  separate  property, 
it  might  well  be  claimed  that  the  rights  of  married  women  would 
have  been  as  well,  if  not  better,  protected  practically,  sound  public 
policy  and  business  morality  more  promoted,  and  a  flood  of  expen- 
sive and  vexatious  litigation  prevented."  Mr.  Wells,  in  commenting 
on  these  views  of  Judge  Church,  remarks :  ''  Manifestly  it  must 
come  to  this  everywhere." 

In  the  case  before  us,  Mrs.  Campbell  did  not  sign  as  surety  for 
her  husband,  but  for  the  firm  of  A.  R.  Campbell  &  Co.,  of  which 
her  son  was  a  member.  Therefore  none  of  the  considerations  of 
bad  policy  as  to  the  wife's  being  allowed  to  sign  as  surety  for  her 
husband  apply  here.  But  in  considering  the  general  subject,  it  is 
proper  not  to  overlook  the  dangers  of  such  a  power  under  all  cir- 
cumstances. 

It  has  been  strongly  urged  upon  us  that  to  give  a  married  woman 
the  unrestricted  right  to  bind  herself  by  contract  must  result  in 
the  destruction  of  her  separate  estate  ;  that  so  far  as  her  property 
is  concerned,  it  will  put  her  absolutely  in  the  power  of  her  husband^ 
if  not  under  his  baronial  authority,  certainly  under  the  influence 
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of  her  affection  for  him ;  that  every  good  wife  will  contribute  her 
last  cent  to  promote  the  success  or  to  maintain  the  credit  and 
honor  of  her  husband.  It  is  not  for  this  court  to  consider  the  wis- 
dom or  policy  of  the  law.  That  is  exclusively  for  the  legislative 
branch  of  the  government.  Our  duty  is  simply  to  announce  what 
the  law  is  —  not  what  it  should  be.  It  may  not  however  be  inap- 
propriate to  say  that  all  the  old  confusion  would  at  once  follow  the 
renewed  effort  to  give  the  wife  two  inconsistent  characters  —  that 
of  a  ft-nie  sole  without  disabilities  as  to  the  power  to  acquire  and 
hold  property,  and  that  of  ^feniB  covert  under  disabilities  as  to  the 
mode  of  charging  that  property  and  making  it  liable  for  her  con- 
tracts. With  every  enlargement  of  the  rights  of  a  married  woman 
should  come  a  corresponding  increase  of  her  responsibilities. 
When  they  take  the  right  to  control  their  separate  estates  they  as- 
sume the  risks  of  such  control.  When  the  law  gives  them  the 
privileges  of  separate  individual  citizens,  they  take  with  it  the  re> 
sponsibilities  and  dangers  of  such  citizens.  Given  the  right  to  con- 
tract, they  assume  the  liabilities  of  contractors.  At  first,  hardships 
may  in  isolated  instances  ensue  from  the  inexperience  of  women 
in  matters  of  business,  but  such  hardships  always  arise  upon  any 
change  in  the  rules  of  property  or  business. 

We  cannot  refrain  from  making  the  further  observation  that  if 
the  apprehended  consequences  should  to  some  extent  follow  the 
radical  change  in  the  law,  some  compensation  may  be  found  in  its 
tendency  from  another  direction,  to  restore  the  old  condition  of 
absolute  unity  in  interest  of  husband  and  wife.  In  the  language  of 
Chancellor  Wardlaw  :  "  We  trust  it  may  never  be  considered  im- 
proper for  the  wife  to  contribute  by  all  lawful  means  to  the  success 
of  her  husband's  enterprises.  In  many  cases  it  is  both  politic  and 
dutiful  that  such  power  should  be  exercised.'' 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  aflSrmed. 

Judgment  affirmed^ 

8I1IF8027,  C.J.^  and  MoIyxb^  A.J.^  concurred. 
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Ckmtraet  —  wUidUy  —  non-^ampUanee  tcUh  sUUutor^  requtnmmi. 

Btatotes  reqaired  of  eellen  of  oommerdal  tnanares  the  obaervanoe  of  oeitela 
oonditloDfi,  ander  penalty,  bot  did  not  declare  contnoto  for  Bale  void  for  tlie 
non-obeervanoew  MM,  that  a  seller  might  recover  on  euoh  oontraot,  althon^ 
he  had  filled  to  conform  to  the  statutory  requirementa.* 

ACTION  on  note  and  account.     The  opinion  states  the  oaee. 
The  plaintiff  had  judgment  in  part. 

WcUke  and  Old,  for  appellants. 

EUts  and  TTiorn,  for  appellee. 

BiJBKS,  J.  The  instruction  complained  of  here,  which  was 
;given  to  the  jury  by  the  learned  judge  on  the  trial  of  this  case  in 
the  court  below,  is  based  on  the  assumption  that  if  the  bags  or 
sacks  containing  the  guano  sold  by  the  plaintiffs  to  the  defendant 

*See  contra.  Woods  ▼.  Armeironff  (54  Ala.  160.),  SB  Am.  Rep.  (STl,  and  note,  674. 
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were  not  labelled  as  required  by  the  act  of  March  29,  1871,  or  if 
before  the  sale  no  samples  of  the  fertilizer  were  submitted  to  the 
commissioner  of  agriculture  to  be  tested  by  him,  as  the  act  of 
March  29, 1877,  enjoins,  the  contract,  which  was  the  ground  of  the 
action,  was  illegal  and  void,  and  therefore  no  recovery  could  be  had 
upon  it. 

The  first  section  of  the  act  of  1871  (Acts  1870-71,  ch.  227 ; 
Code  of  1873,  ch.  86,  §  48)  requires  that  all  commercial  manures 
and  artificially  manufactured  or  manipulated  fertilizers,  brought  or 
manufactured  in  this  State  for  sale,  and  sold,  or  kept  for  sale 
therein,  shall  have  permanently  affixed  to  every  sack,  bag,  barrel, 
box  or  other  p^kage  thereof,  a  stamped  or  printed  label,  which 
shall  specify  legibly  the  name  or  names  of  the  manufacturer  or 
manufacturers,  his,  her,  or  their  place  of  business,  the  net  weight 
of  suoh  sack,  bag,  barrel,  box,  or  other  package,  the  component 
parts  of  such  manure  or  fertilizer,  and  the  percentage  by  weight, 
which  it  contains  of  certain  constituents  specified. 

The  second  section  imposes  a  fine  of  one  hundred  dollars  for  the 
first  offense,  and  two  hundred  dollars  for  the  second  and  each  suc- 
ceeding offense,  on  any  person  who  shall  sell,  or  keep  for  sale  any 
commercial  manures,  or  artificially  manufactured  or  manipulated 
fertilizers,  not  labelled  in  accordance  with  the  requirements  of  the 
act,  or  shall  affix  any  label  to  any  sack,  bag,  barrel,  box,  or  other 
package,  not  expressing  truly  the  component  parts  of  said  manures 
or  fertilizers,  or  expressing  a  larger  percentage  of  the  constituents, 
or  either  of  them  mentioned  in  the  first  section,  than  is  contained 
therein. 

The  fourth  section  declares  that  the  words  used  in  the  act,  ''  com- 
mercial manures,  artificially  manufactured,  or  manipulated  fertil- 
izers," shall  be  taken  and  construed  to  include  all  manures  and 
fertilizers  which  shall  be  sold  for  a  greater  price  than  three-fourths 
of  one  cent  per  pound. 

The  act  of  March  29,  1877  (Acts  1876-77,  ch.  249),  establishes 
a  department  of  agriculture,  mining,  and  manufacturing  for  the 
State,  to  be  under  the  control  and  management  of  an  officer  desig* 
nated  ^^commissioner  of  agriculture/' 

Section  4  of  the  act  directs  that  this  officer  shall  have  under  his 

charge  the  analysis  of  fertilizers  sold  to  be  used  for  agricultural 

purposes  in  this  State,  and  enacts  that  a  fair  sample  of  every  brand 

of  fertilizers  sold  to  be  used  in  the  State  shall  be  first  submitted 
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to  him,  and  when  he  shall  have  thoroughly  tested  the  same,  which 
it  shall  be  his  duty  to  do,  if  he  shall  find  the  same  to  be  of  no  prac- 
tical value,  he  shall  summon  before  him  the  parties  interested,  and 
give  them  a  full  and  sufficient  opportunity  of  correcting  any  in- 
justice which  may  have  been  done  to  them  by  mistake,  accident,  or 
otherwise  ;  and  if  it  shall  still  be  found  that  the  brand  is  of  no 
practical  value,  the  sale  of  the  same  for  use  in  this  State  as  a  fer- 
tilizer shall  be  prohibited.  A  fine  not  less  than  one  hundred  dol- 
lars nor  more  than  one  thousand  dollars  for  each  offense  is  imposed 
on  any  person  violating  the  provisions  of  the  act,  by  selling  any 
lertilizer  to  be  used  in  this  State,  without  first  submittting  a  fair 
sample  of  the  same  to  the  said  commissioner,  under  rules  pre- 
scribed by  him. 

It  is  not  pretended  that  either  of  these  statutes  expressly  for- 
bids the  sale  of  guano  and  other  fertilizers,  or  declares  in  terms 
that  such  sale  shall  be  void  unless  the  provisions  concerning  the 
label  and  analysis  shall  have  been  first  complied  with ;  but  the 
contention  is  that  the  illegality  impliedly  results  from  the  penalties 
imposed. 

It  is  conceded  that  as  a  general  rule,  a  contract  founded  on  an 
act  forbidden  by  a  statute  under  a  penalty  is  void,  although  it  be 
not  expressly  declared  to  be  so  {Middleton  v.  Arnolds,  13  Oratt. 
489),  but  it  does  not  necessarily  follow  that  the  unlawfulness  of  the 
act  was  meant  by  the  legislature  to  avoid  a  contract  made  in  con- 
travention of  it.  The  question  is  in  a  great  measure  one  of  legis- 
lative intent,  and  it/*  determination  depends,  as  in  other  cases,  on 
the  construction  of  the  statute. 

Such  was  the  conclusion  of  the  Supreme  Court  of  the  United 
States  in  Harris  v.  Runnels,  12  How.  79  (decided  in  1851),  after 
an  examination  of  the  authorities  on  the  subject.  In  delivering 
the  opinion  of  the  court,  Mr.  Justice  Wayke  adverted  to  the  dis- 
tinction taken  in  the  English  cases,  when  the  rule  which  avoids  a  con- 
tract made  in  contravention  of  a  statute  is  to  be  applied  to  statutes 
made  for  the  protection  of  the  revenue,  and  when  the  same  rule  is 
to  be  applied  to  those  statutes  which  are  made  for  the  protection  of 
the  public  from  moral  evils,  or  from  those  which  it  is  known  by 
experience  society  must  be  guarded  from  by  preventive  legislation; 
and  after  stating  the  rule  as  laid  down  by  Baron  Parke  in  Oops  v. 
Rowlands,  2  M.  &  W.  149,  that  if  the  contract  be  rendered  illegal, 
it  can  make  no  difference,  in  point  of  law,  whether  the  statute 
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which  has  made  it  so  has  in  view  the  protection  of  the  revenne  or 
any  other  object^  said  that  ^'  whatever  may  be  the  structure  of  the' 
statute  in  respect  to  prohibition  and  penalty,  or  penalty  alone,  it 
is  not  to  be  taken  for  granted  that  the  legislature  meant  that  con- 
tracts in  contravention  of  it  were  to  be  void,  in  the  sense  that  they 
were  not  to  be  enforced  in  a  court  of  justice.  In  this  way  the  prin- 
ciple of  the  rule  is  admitted,  without  at  all  lessening  its  force,, 
though  its  absolute  and  unconditional  application  is  denied.  It  is 
true  that  a  statute  containing  a  prohibition  and  a  penalty,  makes 
the  act  which  it  punishes  unlawful,  and  the  same  may  be  implied 
from  a  penalty  without  a  prohibition.  But  it  does  not  follow  that 
the  unlawfulness  of  the  act  was  meant  by  the  legislature  to  avoid 
a  contract  made  in  contravention  of  it.  When  the  statute  is  silent, 
and  contains  nothing  from  which  the  contrary  can  be  properly  in- 
ferred, a  contract  in  contravention  of  it  is  void. 

^'  It  is  not  necessary  however  that  the  reverse  of  that  should  be 
expressed  in  terms  to  exempt  a  contract  from  the  rule.  The  ex« 
emption  may  be  inferred  from  those  rules  of  interpretation,  to 
which,  from  the  nature  of  legislation,  all  of  it  is  liable  when  sub- 
jected to  judicial  scrutiny.  That  legislatures  do  not  think  the  rule 
one  of  universal  obligation,  or  that  upon  grounds  of  public  policy 
it  should  always  be  applied,  is  very  certain.  For  in  some  statutes  it 
is  said  in  terms  that  such  contracts  are  void ;  in  others  that  they 
are  not  so.  In  one  statute  there  is  no  prohibition  expressed,  and 
only  a  penalty ;  in  another  there  is  prohibition  and  penalty,  in  some 
of  which  contracts  in  violation  of  them  are  void  or  not,  according 
to  the  subject  matter  and  object  of  the  statute ;  and  there  are 
other  statutes  in  which  there  are  penalties  and  prohibitions,  in 
which  contracts  made  in  contravention  of  them  will  not  be  void, 
unless  one  of  the  parties  to  them  practices  a  fraud  upon  the  ignor- 
ance of  the  other.  It  must  be  obvious,  from  such  diversities  of 
legislation,  that  statutes  forbidding  or  enjoining  things  to  be  done, 
with  penalties  accordingly,  should  always  be  fully  examined  before 
courts  should  refuse  to  give  aid  to  enforce  contracts  which  are  said 
to  be  in  contravention  of  them.'* 

This  full  extract  from  the  opinion  shows  the  principles  on  which 
the  decision  of  the  court  was  based.  The  action  was  upon  a  note 
given  for  the  price  of  slaves,  which,  as  admitted  by  the  pleadings, 
kad  been  brought  into  the  State  of  Mississippi  and  sold  in  yjofotioii 
if  a  law  of  the  State,  and  the  defense  was  that  the  contiact  df  safe 
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iind  the  note  wei*e  void  because  they  were  in  contravention  of  the 
statute.  The  object  of  the  statute  was  to  prevent  the  introduction 
of  convicts  into  the  State,  and  to  effect  that  object  the  importation 
*uf  all  slaves  was  subjected  to  regulation.  The  act  declared  that  it 
uhould  not  be  lawful  (Hutchinson's  Mississippi  Code,  1798  to  1848, 
}).  513)  for  any  person  to  import  slaves  into  the  State  without  hav- 
ing previously  obtained  a  certificate,  duly  acknowledged,  etc.,  of 
two  freeholders  in  the  county  of  the  State  or  territory  from  which 
the  slaves  were  brought,  descriptive  of  the  slaves,  and  that  thej 
had  not  been  guilty  or  convicted  of  any  felony.  The  seller  was 
required  to  register  the  certificate  in  the  Orphans'  Court ;  and  it 
was  further  enacted  that  if  any  person  sell  or  purchase  any  slave 
y  or  slaves  without  having  complied  with  the  provisions  of  the  act, 
•he  should  pay  one  hundred  dollars  for  every  slave  so  sold  or 
purchased. 

There  were  other  provisions  of  the  act  which  need  not  be  notioed* 
lit  is  to  be  observed  that  while  the  act  declared  that  it  **  should  not 
ibe  lawful "  to  import  slaves  without  complying  with  the  regolatioiis 
prescribed,  it  does  not  .declare  in  terms  that  a  contract  in  contra- 
vention of  the  statute  should  be  void.  It  only  imposed  a  penalty 
:on  seller  and  buyer  for  a  violation  of  the  provisions.  The  Supreme 
'Court  was  of  opinion,  upon  a  consideration  of  the  whole  statute, 
that  notwithstanding  the  penalty  inflicted,  it  was  not  the  intention 
cf  the  legislature  to  make  the  contract  void. 

There  are  adjudications  of  this  court  to  the  like  effect  The 
statute  ^^  against  conveying  or  taking  pretensed  titles,"  enacted  in 
1786  (see  1  B.  Code  of  1819,  ch.  103).  continued  in  force  until  its 
repeal  at  the  revisal  of  1849.  That  act  expressly  prohibited  the 
-conveying  or  taking  "pretensed  titles,"  and  inflicted  upon  the 
offender  a  forfeiture  of  the  whole  value  of  the  lands;  and  yet  it  was 
xiniformly  held  by  this  court,  that  although  the  conveyance  was 
prohibited  under  the  penalty  of  forfeiture,  it  was  not  therefore 
Toid,  nor  were  the  obligations  for  the  purchase-money  of  the  land 
«o  conveyed  invalid,  MiddUton  v.  Arnolds^  13  Qratt.  489,  and 
«ases  there  cited. 

In  Tahb  v.  Bairdy  3  Call.  481,  Judge  Roane  said  :  "  It  is  to  be 
observed  that  the  act  against  pretensed  titles  does  not  declare  the 
conveyances  therein  inhibited  to  be  void.  It  leaves  the  effect  and 
legal  operation  of  such  conveyances  to  be  decided  by  the  laws  rela* 
tive  to  the  subject." 
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These  cases  are  sufficient  to  show  that  conceding  the  general 
rule  to  be,  as  it  has  been  stated,  the  mere  imposition  of  a  penalty^ 
by  a  statute  for  doing  or  omitting  to  do  an  act,  does  not  of  itself^ 
in  every  case,  necessarily  imply  an  intention  of  the  legislature  that: 
every  contract  in  contravention  of  the  statute  shall  be  void  *'  in  ther 
sense  that  it  is  not  to  be  enforced  in  a  court  of  justice." 

While  the  decisions  in  Eedd  v.  Jones,  30  Gratt.  125,  and  Wroten^B 
Assignee  v.  Armaty  31  id,  228,  are  not  directly  in  point,  they  have 
^  strong  bearing  on  the  question  under  consideration.  See  also^ 
Lamed  v.  Andrews,  106  Mass.  435 ;  s.  c,  8  Am.  Rep.  346  ;  Aikem, 
V.  Blaisdelt,  41  Vt.  655 ;  Panghorn  v.  Westlake,  36  Iowa,  547  ;; 
Watrous  v.  Blair,  32  id.  58  ;  Benjamin  on  Sales,  §§  535-540. 

The  sections  (already  referred  to)  of  the  acts  of  1871  and  1877,. 
show  nothing  beyond  the  duty  enjoined  upon  the  manufacturer 
and  vendor  of  the  fertilizers,  and  the  penalties  imposed  for  non- 
compliance with  the  provisions  of  the  several  acts.  The  penalties* 
are  pecuniary  fines,  and  there  is  not  to  be  found  anywhere  in  either 
of  the  acts  any  express  prohibition  of  sale  (except  where  the  commis- 
sioner of  agriculture  has  pronounced  a  fertilizer  of  no  practical 
value),  nor  any  declaration  that  contracts  connected  with,  or  arising 
out  of  sales  made  without  compliance  with  the  provisions  of  th» 
acts,  shall  be  void.  But  we  think  the  third  section  (not  beforo^ 
referred  to)  of  the  act  of  1871,  shows  very  clearly,  that  it  was  not  tho 
intention  of  the  legislature  to  render  the  contracts  between  the  seller 
and  purchaser  void.  By  that  section  it  is  enacted,  **that  any  pur- 
chaser of  commercial  manures  or  artificially  manufactured  or 
manipulated  fertilizers,  bearing  labels  as  provided  for  in  the  first 
section  of  this  act,  who  shall  be  injured  or  defrauded  by  the  con- 
tents of  the  sacks,  bags,  barrels,  boxes,  or  other  packages,  not 
conforming  in  quality  and  quantity  to  the  labels  thereoh,  may 
recover  from  the  seller  or  sellers  thereof,  by  proper  action  at  law, 
an  amount  equal  to  the  purchase-money  of  such  manure  or  fer- 
tilizer.*' 

Now,  the  special  remedy  here  given  to  the  purchaser  is  in  e£Fect: 
equivalent  to  a  legislative  declaration  of  a  forfeiture  by  the  seller 
to  the  purchaser,  in  the  particular  case  provided  for,  of  the  whole- 
of  the  purchase-money  of  the  fertilizer  sold,  without  regard,  it 
would  seem,  to  the  extent  of  the  injury  sustained  ;  and  the  inflic* 
tion  of  the  forfeiture  in  one  aspect  is  the  exclusion  of  it  in  any 
other.     The  remedy  is  given  only  when  the  purchaser  is  injured  or 
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defrauded  by  means  of  a  false  label ;  and  this  implies  that  where 
there  is  no  injury  from  such  cause  it  is  intended  that  the  contract 
shall  operate  between  the  parties  as  in  ordinary  cases.  When,  in 
framing  the  statute,  the  mind  of  the  legislature  was  engaged  in 
devising  means  for  the  protection  of  the  purchaser,  and  hence  a 
special  remedy  was  provided  for  injury  inflicted  by  false  labels,  if 
the  intention  had  been,  as  a  means  to  the  same  end,  to  render  void 
every  contract  made  in  contravention  of  the  act,  that  intuition 
would  doubtless  have  been  plainly  expressed  in  terms. 

There  is  some  force  in  the  argument  addressed  to  us,  that  the 
express  prohibition  in  the  act  of  1877  of  the  sale  of  a  fertilizer  as- 
certained by  the  commissioner  of  agriculture  to  be  of  no  practical 
value,  implies  that  no  absolute  prohibition  was  intended  under 
different  circumstances,  and  that  while  in  the  act  of  March  15, 
1850  (Acts  of  1849-50,  ch.  64),  it  was  declared  in  expressed  terms 
'^  that  it  shall  not  be  lawful "  to  sell  guano  and  plaster  paris  without 
inspection,  etc.,  as  provided,  no  such  language  is  to  be  /ound  in  the 
statute  of  1871,  which  was  substituted  for  it.  But  independently 
of  these  suggestions,  we  are  of  opinion,  for  the  reasons  already 
stated,  that  it  was  not  the  intention  of  the  legislature  that  contracts 
in  contravention  of  the  statutes  which  have  been  considered  should 
be  void,  in  the  sense  that  they  should  not  be  enforced  in  a  court  of 
justice,  and  therefore  that  the  Circuit  Court  erred  in  the  instruction 
given  to  the  jury. 

The  construction  we  have  given  these  statutes,  severely  penal  as 
they  are,  seems  to  us  to  be  in  accordance  with  the  rules  of  the 
judicial  interpretation  applicable  to  such  cases  and  to  be  subservient 
to  the  ends  of  justice;  but  if  the  acts  as  construed  should  be 
deemed  inadequate  to  the  prevention  of  the  mischief  against  which 
they  are  directed,  the  corrective  power  is  in  the  legislative  depart* 
ment  of  the  State. 

The  conclusion  already  reached  makes  it  unnecessary  to  decide 
the  question  raised  by  the  plaintiff  in  error,  whether  the  title  of 
the  act  of  1871  is  in  conformity  with  the  Constitution  of  this 
State  (art.  5,  §  15),  which  declares  that  ^*  no  law  shall  embrace 
more  than  one  object,  which  shall  be  expressed  in  its  title." 

The  judgment  of  the  Circuit  Court  must  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

Beversed  and  remanded. 
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4b  «ZMator  eoatrMted  to  wll  Imnd  bj  a  eoatimct  perfect  and  abiolvte  on  Urn 
fmce  ;  bat  aimexed  mm  a  paper  parporting  to  be  m&  approral  of  the  ooBtnMl 
hj  the  derieeee,  aigned  and  eemled  bj  four,  and  with  five  otiier  eeala  with  no 
namea  attaohed.  BM,  that  parol  oTidenee  wm  competent  to  show  that  tb* 
written  approval  of  the  nine  devlfleee  wm  a  oondition  of  the  contnwt.* 

ACTION  to  enforce  a  mortgage.    The  opinion  states  the  oaM. 
The  plaintiff  had  judgment  below. 

Ouj/  d  Oittiam,  KriUy  and  21  JVl  Pagty  for  appellant. 

Sands,  Leake  dt  Carter,  Johneon,  Wittiame  d  Boulware,  and  B. 
71  Cannon,  for  appellees. 

BuBKB,  J.  The  contract  of  June  36, 1873,  between  Ooddin,  as 
executor  of  Vial,  of  the  one  part  and  the  appellant  Wendlinger  of 
the  other,  for  the  sale  by  the  former  to  the  latter  of  certain  real  es- 
tate in  the  city  of  Bichmond,  is  the  subject  of  controyersy  in  this 
case.  The  contention  in  the  court  below  was  by  the  executor  that 
the  contract  was  a  valid  subsisting  obligation,  and  should  be  en« 
forced,  and  by  Wendlinger  that  it  was  subject  to  a  condition, 
which  neyer  haying  been  performed,  the  contract  never  took  effect. 

By  the  decree  appealed  from  the  chancellor  decided  that  the  con« 
tract  was  binding  on  the  parties,  and  that  Wendlinger  as  purchaser 
should  comply  with  the  terms ;  in  other  words,  the  decree  was  sub- 
irtantially  that  the  contract  should  be  specifically  performed. 

[Minor  matter  omitted.] 

The  decree  is  based  on  the  opinion  of  the  chancellor  expressed 
that  the  contract  ^'  is  absolute  on  its  face,  and  was  and  is  not  de- 
pendent upon  the  assent  of  the  devisees  of  S.  P.  Vial,  deceased ; 
and  that  it  is  incompetent  to  admit  parol  testimony  for  the  purpose 
of  altering  said  contract ;"  and  therefore  the  deposition  of  Boberl 
O.  Scott  and  the  statement  of  Gk)ddin,  which  were  excepted  to^ 
were  excluded  as  evidence. 
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If  the  exclnded  evidence  was  in  law  admissible,  it  seems  quite  clear 
to  us  that  it  was  error  to  decree  that  the  covenant  of  1873  should  be 
carried'  into  execution,  as  a  subsisting  contract  binding  on  tlie 
parties. 

This  evidence  (without  meaning  to  state  it  in  detail)  shows  very 
satisfactorily  that  tlie  contract  for  the  sale  of  the  property  was  con- 
ditional. It  was  to  be  effectual  if,  and  not  unless  and  until  the 
devisees  of  Vial  should  approve  and  ratify  it  in  writing  ;  and  it  is 
not  claimed  that  such  approval  and  ratification  by  all  the  devisees 
were  ever  secured.  Mr.  Scott  was  Wendlinger's  counsel,  and  he 
raised  the  question  whether  Goddin  as  executor  had  the  right  to  sell 
and  convey  the  property  under  Vial's  will ;  and  he  says  he  recol* 
lects  that  to  remove  this  difficulty,  it  was  agreed  between  Wendlin- 
ger and  the  executor,  that  the  consent  of  the  parties  interested, 
the  devisees  under  the  will  of  Vial,  to  the  contract  for  the  sale  of 
the  property,  should  be  given  in  writing.  Not  long  after  thia 
Wendlinger  was  informed  by  Goddin's  clerk  that  the  signatures  of 
some  of  the  devisees  to  the  written  assent  to  the  sale  could  not  be 
obtained  —  that  they  had  refused  to  sign  it ;  and  thereupon  Scott, 
as  the  legal  adviser  of  Wendlinger,  counselled  him  not  to  take  the 
property,  etc. 

The  statements  of  Scott  are  strengthened  by  facts  and  circum- 
stances made  to  appear  by  other  evidence  not  excepted  to  in  the  cause* 

In  the  first  place,  the  writing  appended  to  the  covenant  in  1873, 
in  the  possession  of  Goddin,  would  seem  to  indicate  that  something 
remained  to  be  done  to  give  effect  to  the  covenant  as  a  completed 
obligation.  The  writing  is  immediately  below  the  signatures  to 
covenant,  and  Is  in  form  and  of  the  terms  following : 

**  We,  the  undersigned  devisees  under  the  will  of  the  late  Sey» 
mour  P.  Vial,  deceased,  do  hereby  ratify,  approve  and  confirm  the 
foregoing  contract. 

"Witness  the  following  signatuies  and  seals. 


"Wm.  S.  Bailey. 
"Virginia  M.  Bailey. 

"J.    B.    EZELL. 

"Mary  0.  Ezell. 

€€ 


« 
€€ 
€4  . 


Seal. 
[Seal. 
Seal. 
Seal; 
Seal.' 
Seal. 
Seal.' 
Seal. 
Seal. 


» 


J 
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Then  the  conduct  of  the  parties,  after  the  contract  was  entered 
into,  tends  strongly  to  show  that  it  was  regarded  by  them  .of  no 
continuing  binding  force.  If  effectual,  it  is  conceded  that  the 
lease  of  May  2,  1865,  waa  in  that  case  wholly  superseded.  And 
yet  Wendlinger  continued  to  pay,  and  Goddin  to  receive,  rent  under 
that  lease  until  sometime  in  the  year  1875,  when  the  present  con- 
troversy arose,  and  moreover,  in  the  meantime,  no  interest  was  de- 
manded or  paid  on  the  purchase-money  for  the  lot  alleged  to  be 
sold  to  Wendlinger,  though  such  interest  was  accruing  from  time 
to  time  under  the  covenant  if  operative.  Again  the  unsuccessful 
negotiations  for  the  sale  between  Goddin  and  Wendlinger  in  April, 
1875,  seem  to  be  wholly  inconsistent  with  a  previous  and  then  sub- 
sisting contract  for  sale  under  the  instrument  of  June  26,  1873. 

So  we  think  the  facts  and  circumstances  in  this  case,  independ- 
ently of  the  evidence  excluded  by  the  chancellor,  give  strong  sup- 
port to  the  appellant's  claim,  that  the  covenant  of  1873  was  upon 
a  condition  precedent  to  be  performed  by  Goddin,  which  was  never 
performed  by  him,  and  the  contract  therefore  never  took  effect  — that 
it  was  in  fact  wholly  inoperative.  If  however  the  excluded  evi- 
dence be  admitted,  we  are  of  opinion  that  the  existence  of  the  al- 
leged condition,  and  its  non-fulfillment  by  Goddin,  is  abundantly 
proved. 

Whether  therefore  this  evidence  was  admissible,  is  the  only  re- 
maining question  to  be  decided  ;  and  we  are  of  opinion  that  it 
was  admissible,  and  that  the  learned  chancellor  below  erred  in  ex- 
cluding and  disregarding  it. 

It  was  not  offered  with  the  view  to  contradict,  or  vary,  or  even 
explain  the  language  employed  in  the  written  instrument,  but  to 
establish  a  fact  or  circumstance  collateral  to  the  writing,  which 
would  control  its  effect  and  operation  as  a  binding  engagement. 
The  body  of  the  covenant  in  its  terms  is  plain  enough,  and  it  ia 
absolute,  but  the  writing  annexed  or  appended  is  presumably  a  part 
of  the  instrument,  to  which  it  expressly  refers,  and  manifests  un- 
equivocally the  intention  that  all  of  the  devisees  of  Vial  should  ap- 
prove and  ratify  it.  1  Dan.  Neg.  Inst.,  §  154,  and  cases  cited  in 
note  (1),  especially  Fletcher  v.  Blodgeit,  16  Vt.  26  ;  Jo?ies  v.  Falcs, 
4  Mass.  245.  Whether  this  notification  was  to  be  a  condition  upon 
which  the  covenant  should  take  effect  and  be  binding  on  the 
parties,  Te  are  unable  to  determine  with  certainty  from  an  in- 
BDOCtion  only  of  the  writings,  but  under  the  decisions  of  the  coui*ts 
Vol.  XL  — 92 
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the  incompleiMiess  of  the  inBtrument  as  a  deed  apparent  on  the 
face  of  it,  taking  the  writing  appended  as  a  part  of  or  connected 
with  it,  warrants  the  introduction  of  parol  evidence  to  prove  the 
existence  of  such  a  condition.  We  need  only  refer  to  HitJes  t. 
Ooodey  12  Leigh,  479  (37  Am.  Dec.  677) ;  Ward  v.  Churn,  18 
/>ratt.  801 ;  Nash  v.  FugaUj  32  Oratt  595 ;  s.  c,  34  Am.  Bep. 
780. 

These  cases  establish  the  proposition,  that  the  rule  of  law, 
that  a  deed  cannot  be  delivered  to  a  party  to  whom  it  is  mado 
as  an  escrow,  to  be  the  deed  of  the  obligor  only  on  condition, 
and  that  in  such  case  the  delivery  is  absolute  and  the  condition 
nugatory,  is  applicable  only  to  the  case  of  deeds  which  are  upon 
their  face  complete  contracts,  requiring  nothing  but  delivery  to 
make  them  perfect  according  to  the  intention  of  the  parties ; 
not  to  deeds  which  upon  their  face  import  that  something  more 
is  to  be  done  besides  delivery  to  make  them  complete  and  perfect 
contracts  according  to  the  intention  of  the  parties.  In  Na%h  v. 
Fugaie,  supra,  the  names  of  none  of  the  contracting  parties 
were  inserted  in  the  body  of  the  bond,  which  was  the  subject  of 
controversy.  It  was  signed  by  the  principal  obligor  and  nine  others 
claiming  to  be  sureties,  ^here  was  nothing  in  the  former  lan« 
guage  of  the  bond  to  indicate  that  other  persons  were  to  sign  it 
before  it  could  take  effect  as  to  the  parties  who  had  signed  it. 
And  it  was  held,  that  the  fact  that  there  were  scrolls  to  which  there 
were  no  names,  did  not  render  the  instrument  incomplete,  or  even 
tend  to  show  an  agreement  that  other  parties  were  to  sign  in  order 
to  give  effect  to  the  bond. 

But  in  the  present  case,  the  writing  appended  to  the  covenant 
in  the  possession  of  Ooddin  shows  clearly  on  its  face  an  intention 
that  all  the  devisees  of  Vial  should,  by  signing  the  writing,  declare 
their  approval  and  ratification  of  the  covenant.  It  is  true  they 
are  not  mentioned  by  their  names  in  the  body  of  the  writing  ;  but 
with  as  much  certainty  as  if  particularly  named,  they  are  described 
collectively  as  ^Uhe  undersigned  devisees  under  the  will  of  the  late 
Seymour  P.  Vial,"  and  corresponding  scrolls  were  subjoined  to 
which  their  signatures  were  to  be  prefixed.  According  to  the  au- 
thorities which  have  been  cited,  it  was  perfectly  competent  for 
Wendlinger  to  prove,  as  he  offered  to  do  by  parol  evidence,  that  he 
delivered  this  covenant  to  Ooddin  to  take  effect  only  on  condition 
that  all  of  the  devisees  of  Vial  should  give  their  written  assent  to 
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the  coyenant,  as  the  writing  shows  was  contemplated.  See  also 
what  was  said  by  Judge  Dakisl  in  Smith's  EsSr  y.  Spilhr,  10 
Gratt.  318,  324. 

The  yiew  we  haye  taken  of  this  case  makes  it  onnecessaiy  to 
consider  other  gronnds,  plausible  and  of  much  force,  upon  which 
the  learned  counsel  of  the  appellant  contended  that  the  eyidenoe 
excluded  by  the  chancellor  diould  haye  been  receiyed  and  con« 
sidered. 

For  the  reasons  stated,  we  are  of  opinion  that  the  decree  of 
the  Chancery  Court  of  the  city  of  Richmond  is  erroneous,  and 
should  be  reyened,  and  the  cause  remanded  for  further  pro- 
ceedings 


Stokbstbbbt  t.  Doylb. 
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A  deyiM  In  irasi  to  build  a  free  Bchool-hoose,  and  eztond  the  edacatloa  ol 
poor  ehUdren,  Is  yoid  at  law  for  aneertatety.    {8e^  noU^p,  T88.) 

EJECTMENT.    The  opinion  states  the  point.     The  plaintiil 
had  judgment  below. 

White  d  Oarmit  and  JBtti$  d  Thorn,  for  appellants. 

J.  Devereux  Dojfle,  for  appellees. 

Staples,  J.  The  subject  of  this  controyersy  is  a  yaluable  lot  in 
the  city  of  Norfolk.  By  the  will  of  Walter  Herron,  admitted  to 
probate  in  1838,  it  was  deyised  to  CoL  Robert  £.  Taylor,  John  N. 
Tazewell,  William  Seldon,  Jr.,  and  William  E.  Cunningham,  as 
trustees,  to  take  charge  of  and  build  thereon  a  large  and  commo< 
dious  academy,  for  the  purpose  of  establishing  a  free  school,  and 
extending  the  education  of  ])oor  children. 

The  first  question  presented  for  our  determination  is  whether 
this  deyise  is  yoid,  on  account  of  its  uncertainty  as  to  the  benefi- 
ciaries who  are  to  take.     That  it  is  yoid  seems  to  be  yery  clear  un< 
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der  the  decisions  of  this  court  in  Oallego^s  E^r  v,  AHorney-Oen' 
eral,  3  Leigh,  450  (24  Am.  Dec.  650);  Kelley  v.  Lov^s  Adm'rs,  20 
Gratt.  124 ;  unless  indeed  it  can  be  brought  within  the  influence 
of  the  principles  laid  down  in  Literary  Fund  v.  Dawfons,  10 
Leigh,  147;  Kinnaird  v.  Miller's  JEcV,  25  Gratt.  107;  and  Inglis 
V.  Sailor^ s  Snug  Harbor,  3  Pet.  99. 

In  these  latter  cases  it  was  held,  that  whilst  a  devise  inprmseniiy 
to  take  eflEect  immediately  on  the  death  of  the  testator,  is  void 
where  the  beneficiaries  are  numerous  and  uncertain;  it  is  otherwise 
if  the  devise  be  executory  in  its  nature,  to  take  effect  upon  con- 
dition that  an  act  of  incorporation  be  obtained  within  a  reasonable 
time;  that  is  to  say,  a  life  or  lives  in  being,  and  twenty-one  years 
thereafter. 

In  the  Snug  Harbor  case  the  devise  was  for  the  support  of  aged 
and  worn-out  sailors,  and  the  testator  declared  if  the  purpose  he 
had  in  view  could  not  be  accomplished  without  an  act  of  the  legis- 
lature, he  desired  that  such  an  act  should  be  obtained  as  earlv  as 
practicable,  incorporating  the  trustees  named  by  him,  which  was 
accordingly  done  within  a  few  years  after  his  death. 

In  Literary  Fund  v.  Dawaons,  10  Leigh,  160,  the  testator  placed 
the  whole  subject  of  his  devise  under  the  control  of  the  legisla* 
ture;  and  he  expressed  the  confident  belief  that  an  act  might  be 
obtained  giving  effect  to  his  wishes.  This  court  held  that  these 
provisions  of  the  will  were  equivalent  to  a  devise  to  the  executors 
in  trust  for  the  purpose  of  procuring  the  passage  of  a  necessary 
law  on  the  subject;  and  if  this  should  be  done  within  a  reason- 
able time  no  difficulty  could  arise  in  carrying  out  the  wishes  of  the 
testator. 

In  all  these  cases  the  devise  is  to  be  regarded  as  having  been 
made  to  a  corporation  to  be  created  by  act  of  the  legislature;  and 
when  so  created  the  corporation  takes  the  estate  and  executes  the 
trust  according  to  the  plain  intention  of  the  devisor. 

It  is  insisted  that  these  principles  apply  to  the  present  case;  that 
this  is  an  executory  devise,  having  in  view  an  act  of  incorporation 
to  be  obtained  by  the  trustees  named  by  the  testator,  if  the  same 
shall  become  necessary. 

A  careful  examination  of  the  will  fails  to  show  that  the  testator 
entertained  any  doubts  of  the  validity  of  his  devise  to  the  trus- 
tees, or  even  supposed  that  any  law  was  necessary  to  give  effect  ta 
hig  bounty. 
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If  indeed  he  contemplated  any  legislation  on  the  subject  at  all, 
it  was  not  to  make  valid  his  devise,  but  to  authorize  the  grant 
from  the  literary  fund.  His  direction  was  that  the  trustees  should 
take  charge  of  the  lot,  and  appropriate  it  to  the  use  of  a  free 
school,  and  build  thereon  an  academy  by  subscription^  or  a  grant 
from  the  literary  fund,  or  otherwise. 

The  trustees  were  gentlemen  of  high  character,  and  marked 
influence  in  the  community,  in  whom  the  testator  had  implicit 
confidence.  He  left  to  them  the  choice  of  the  means  neoessary  to 
secure  the  funds  for  the  erection  of  the  building;  merely  suggest- 
ing for  their  consideration  that  the  money  might  be  raised  by  pri< 
vate  subscription,  or  by  a  grant  from  the  literary  fund,  or  in  some 
other  mode. 

He  also  suggested  that  the  trustees  of  the  Norfolk  academy 
might  be  induced  to  unite  the  proceeds  of  a  lot  they  were  about  to 
sell  with  the  means  he  had  provided,  and  he  expressed  the  hope 
and  belief  that  the  council  and  borough  of  Norfolk  would  liberally 
contribute  to  the  enterprise. 

Whatever  doubts  the  testator  may  have  had  with  respect  to  the 
mode  of  raising  the  necessary  funds  for  the  building  it  is  apparent 
he  entertained  none  as  to  the  validity  of  his  devise. 

It  was  not  intended  to  be  an  executoiy  devise  to  a  corporation, 

not  in  esse  to  be  thereafter  created,  but  a  devise  i?i  prmsenli^  to 

four  trustees  named,  to  take  charge  of  and  hold  the  lot  in  contro- 

veray  immediately  upon  his  death.     The  case  is  therefore  directly 

within  the  influence  of  the  rule  laid  down  by  the  Supreme  Court 

of  the  United  States  in  Baptist  Association  v.  Harty  4  Wheat.  4, 

in  which  it  was  held  that  the  devise  was  in  prmsenti  to  take  effect 

upon  the  death  of  the  testator;  and  as  the  association  was  not  in< 

corporated,  and  as  there  was  no  executory  bequest  over  to  the  asso« 

ciation  if  it  should  thereafter  obtain  an  act  of  incorporation,  the 

devise  was  void  for  uncertainty. 

[Omitting  other  matters.] 

Judgment  affirmed. 

Nora  BT  THB  BspOBTBR.^In  RiMT  r.  Perrj/.  68  Md.  llS.  there  was  a  gift  bj  will  to  trua 
tees  of  the  Maiy  Hoye  School  Home,  In  Oumberland, Maryland,  for  educational  purpoaes, 
and  to  the  African  Mlasiooary  Societ7f  for  oon?ertins  and  ehrlatianlslng  the  African  race 
Neither  beneficiary  waa  incorporated.   B«l(t,  void  for  uncertainty  and  indellniteneaa. 

Toaameeffeoi.    JVIeAoliT.  uiaen,13OMa0.  ni;  B.o.,»Am.  Bep.44A,andnoCflbtfi. 
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NigUffene$^JIr$^raUrwid  allowing  eamlnuUblei  to  aooumukUo  ^Uong  trmA^^' 

oomtTQmtoTff  nogligoneo. 

It  niaj  be  nagllgent  In  %  railroad  oomiMuij  to  allow  oombosilUa  matter  to 

aocumulate  on  its  land  along  its  track. 
One  owning  land  adjoining  a  railway  is  not  bound  to  keep  it  dear  of  eonw 

bnstible  matter  along  or  near  the  track.* 

AOTION  of  damages  for  injury  by  fire.    The  opinion  states  the 
facts.    The  plainti£F  had  judgment  below. 

H.  H.  Mdrghdllf  for  appellant. 

ff.  Bdmands,  for  appellee. 

Staples,  J.  Upon  the  trial  of  this  cause  in  the  court  below  the 
defendant,  after  the  conclusion  of  the  eyidenoe,  asked  for  an  in- 
struction, which  was  given  by  the  court  The  jury,  notwithstand- 
ing the  instruction,  found  a  verdict  for  the  plaintifE.  The  defend- 
ant submitted  a  motion  for  a  new  trial,  which  was  overruled,  and 
an  exception  taken.  The  point  relied  upon  by  the  defendant  is, 
that  the  finding  of  the  jury  is  in  direct  contravention  of  the  ruling 
of  the  court,  to  which  no  exception  was  taken  by  the  adverse  party. 
It  will  be  only  necessary  to  give  so  much  of  the  instruction  here  as 
is  sufiicient  to  explain  the  subject  matter  of  controversy.  It  de- 
clares substantially,  if  the  jury  are  satisfied  that  the  company  at 
the  time  of  the  accident  had  in  use  an  engine  properly  constructed 
and  in  good  order,  with  the  most  approved  and  extensively  used 
apparatus  for  preventing  the  emission  of  sparks,  operated  with  rea« 
sonable  care  and  diligence  by  competent  engineers  and  agents,  it  is 
not  responsible  for  any  injuries  incidentally  resulting  to  the  plaint- 
iff  from  the  exercise  of  the  company's  right  to  propel  locomotives 
by  steam  on  its  track,  even  though  the  fire  complained  of  originated 
from  the  engine  in  question. 

This  instruction,  to  the  full  extent  of  the  proposition  involved,  in 

*  To  aaine  effect,  LouitoOUy  «te..  By,  Co,  r.  Biehardmm  (06  Ind.  48),  88  Am.  Rep.  94,  and 

note,1fi. 
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undoubtedly  correct  and  is  warranted  by  the  facts  proved.  It  will 
be  perceived  however  it  entirely  omits  one  very  essential  element  in 
its  exposition  of  the  duties  imposed  on  the  defendant.  It  makes 
no  reference  whatever  to  the  dry  grass  and  other  combustible  mat- 
ter on  the  company's  right  of  way  which  were  ignited  by  the  sparks 
from  its  own  locomotive,  and  were  the  main  cause  of  the  fire  on  the 
adjoining  lands  of  the  plaintiflE.  A  railway  company  may  be  sup- 
plied with  the  best  engines  and  the  most  approved  apparatus  for 
preventing  the  emission  of  sparks,  operated  by  the  most  skillful  en- 
gineers. It  may  do  all  that  skill  and  science  can  suggest  in  the 
management  of  its  locomotives,  and  still  it  may  be  guilty  of  gross 
negligence  in  allowing  the  accumulation  of  dangerous  combustible 
matter  along  its  track,  easily  to  be  ignited  by  its  furnaces,  and 
thence  communicated  to  the  property  of  adjacent  proprietors.  Con- 
ceding that  a  railroad  company  is  relieved  of  all  responsibility  for 
fires  unavoidably  caused  by  its  locomotives,  it  does  not  follow  it  is 
exempt  from  liability  for  such  as  are  the  result  of  its  negligence  or 
mismanagement.  The  removal  of  inflammable  matter  from  the  line 
of  the  railroad  track  is  quite  as  much  a  means  of  preventing  fires 
to  adjoining  lands  as  the  employment  of  the  most  improved  and 
best  constructed  machinery.  Many  of  the  authorities  hold  that  to 
allow  the  accumulation  of  such  matter  is^er  8$  negligence,  which 
will  render  the  company  responsible  if  loss  ensues.  Others  hold, 
and  perhaps  with  better  reason,  that  it  is  a  question  for  the  jury  to 
determine  upon  all  the  circumstances  of  the  case.  And  this  was 
the  view  taken  by  this  court  in  Brighlhope  Railroad  Company  v. 
Rogers,  decided  at  the  present  term  of  this  court.  All  the  authori- 
ties, with  a  few  exceptions,  go  to  that  extent,  and  the  liability  of 
the  railroad  company  for  this  species  of  negligence  is  generally 
conceded. 

As  has  been  already  seen,  this  most  important  element  in  deter- 
mining the  question  of  defendant's  liability  is  omitted  in  the  de- 
fendant's instruction.  The  plaintiff  not  having  objected  to  it 
however,  cannot  be  heard  to  complain  in  this  court  that  it  was 
given.  Still  if  the  verdict  appears  to  be  correct,  it  cannot  be  set 
aside  because  it  is  contrary  to  any  erroneous  ruling  of  the  court. 
Had  the  verdict  been  in  conformity  with  the  instruction  great  dif- 
ficulty might  arise  in  interfering  with  it,  because  a  party  objecting 
to  an  erroneous  instruction  must  do  so  at  the  time,  otherwise,  in 
general,  he  will  be  considered  as  having  waived  the  objection.   But 
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where  the  yerdict  is  right  it  will  not  be  set  aside  because  it  is  iu 
conflict  with  an  erroneous  ruling  of  tL ,  -,ourt.  There  is  no  doubt 
but  that  the  jury  in  this  ease  thought  the  company  guilty  of  negli- 
gence in  permitting  the  dry  grass  and  broom-sedge  to  remain  on  its 
lands,  and  upon  that  theory  the  verdict  ^%s  rendered.  This  plainly 
appears  by  the  second  bill  of  exception^^y  in  which  it  is  stated,  that 
after  the  defendant's  instruction  was  given,  the  plaintifTs  counael 
argued  before  the  jury  that  the  dry  grass  and  broom-sedge  which 
was  allowed  to  remain  near  the  track,  and  which  it  was  argued 
caught  fire  from  the  sparks  of  the  engine,  was  sufficient  to  charge 
the  defendant;  and  this,  says  the  learned  judge,  ^' was  allowed  to 
go  to  the  jury  without  any  instruction  on  that  subject  being  asked 
or  given."  It  would  seem  from  this  that  no  objection  was  made  on 
the  part  of  the  defendant  to  the  line  of  argument  pursued  by  plaint* 
iff's  counsel  as  being  in  conflict  with  the  instruction. 

[Omitting  a  question  of  fact.] 

The  next  point  for  consideration  is,  whether  the  plaintifF  was 
guilty  of  contributory  negligence  in  not  removing  the  combustible 
matter  from  his  own  land  which  was  ignited  by  the  fire  first  started 
on  the  defendant's  right  of  way.  All  that  we  have  on  this  subject 
is  a  line  or  two  in  the  certificate  of  facts,  in  which  it  is  stated  that 
the  ground  where  the  fire  first  caught  was  covered  with  grass  and 
broom-sedge,  precisely  as  the  field  extending  from  the  line  of  the 
railroad  to  the  first  piece  of  woodland  was  covered;  from  which  it 
may  be  inferred  that  the  plaintiff's  land  adjacent  to  the  railroad 
was  covered  with  dry  grass  and  broom-sedge  to  the  same  extent  as 
was  the  defendant's  right  of  way.  The  point  is  made  that  the 
plaintiff,  by  his  failure  to  remove  the  same,  directly  contributed  to 
the  injury  which  he  sustained.  It  has  been  long  settled,  however, 
that  the  doctrine  of  contributory  negligence  does  not,  as  a  general 
rule,  apply  to  this  class  of  cases.  No  obligation  rests  upon  the  own- 
ers of  property  along  the  line  of  a  railway  to  keep  it  in  a  condition 
to  be  always  safe  from  the  fires  thrown  from  passing  engines.  They 
are  not  bound  to  remove  combustible  material  on  their  own  land  in 
order  to  obviate  the  consequences  of  possible  or  even  probable  neg- 
ligence of  the  company.  If  the  proprietor  of  adjacent  lands  leaves 
his  property  in  an  exposed  condition,  and  it  is  destroyed  by  fires 
from  the  company's  furnaces  without  fault  or  negligence  on  the 
part  of  the  latter,  it  may  be  conceded,  for  the  purposes  of  the  ^iga- 
ment,  that  the  owner  is  without  redress;  but  is  he  remediless  in 
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the  event  of  its  destractiou  by  fires  resulting  from  the  negligence 
of  the  company,  either  as  respects  the  conduct  of  its  trains  or  the 
control  and  management  of  its  track  and  right  of  way?  The  legis- 
lature, in  legalizing  the  use  of  engines  running  through  the  coun- 
try, scattering  fire  and  cinders  on  aJl  sides,  oyer  lands  in  the  yicinity 
of  the  road,  certainly  did  not  intend  to  impose  any  additional  bur- 
dens or  duties  upon  the  owners  of  such  lands.  They  are  subject 
only  to  such  risks  as  are  necessarily  incidental  to  the  proper  and* 
legitimate  operation  of  the  road  by  those  having  charge  of  it.  Any 
oth^  rule  would  impose  upon  property  holders  near  the  line  of  a 
railroad  the  necessity  of  removing  their  grain,  hay  and  whatever  is 
of  a  combustible  nature,  to  some  distant  point,  not  infrequently  of 
changing  the  whole  course  of  husbandry — of  incurring  enormous 
expenses,  and  of  exercising  ceaseless  vigilance  in  order  that  the 
company  may  n^ligently  permit  the  accumulation  of  dangeroosly 
inflammable  matter  upon  its  own  lands,  liable  at  any  moment  to  be 
ignited  by  fires  from  its  own  locomotives.  It  has  been  well  said 
that  fire  is  an  extremely  dangerous  element,  even  when  employed 
for  a  lawful  purpose.  The  exercise  of  due  care  and  diligence  is 
imposed  upon  him  who  uses  it  and  sets  it  in  motion  for  his  own 
advantage,  and  not  u^n  him  who  is  merely  passive,  confining  him- 
self to  lawful  employment  and  business  in  the  conduct  of  his  own 
affairs.  There  are  some  few  cases  holding  a  contrary  doctrine,  but 
the  great  weight  of  authority  is  in  conformity  with  the  views  here 
expressed.  I  refer  particularly  to  an  exhaustive  discussion  of  the 
whole  subject  by  Chief  Justice  DixoK  in  KMogg  v.  Chicago  and 
Northwestern  Railway  Co.,  26  Wis.  223;  s.  c,  7  Am.  Bep.  69;  and 
also  to  a  very  able  opinion  of  Judge  Ha^yhoxd  in  Snyder  v.  P.  C 
&  at.  L.  Railway  Co.,  11  W.  Ya.  14;  see  Salmon  v.  Del,  Lack.  & 
West.  Railroad  Co.,  38  N.  J.  5;  s.  c,  20  Am.  Rep.  356;  and  the 
flame  case  reported  in  39  N.  J.  299;  s.  c,  23  Am.  Rep.  214. 

The  rule  may  of  course  be  subjected  to  modifications  to  be  ap- 
plied to  the  circumstances  of  particular  cases.  It  will  be  sufficient 
to  consider  them  as  they  may  hereafter  arise.  There  is  nothing  in 
the  present  cose  to  warrant  a  departure  from  a  doctrine  so  well 
supported  by  authority,  and  so  just  and  reasonable  in  itself.  I  am 
therefore  of  opinion  that  the  judgment  of  the  Circuit  Court  ia 
right,  and  must  be  affirmed. 

Judgment  affirmed. 
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ILL  for  injunction  against  using  a  slaughter-house.    The  opin* 
ion  states  the  facts*    The  complainant  had  judgment  below«. 


F.  S.  Blair  and  R.  H.  RicAardsonf  for  appellants. 
J.  H.  Oiltnore,  for  appellees. 

BuBKSy  J.  The  court  is  of  opinion  that  there  is  no  error  in  the 
orders  and  decrees  appealed  from. 

Slaughter-houses  in  a  city  or  town  were  once  reckoned  by  the 
courts  as  nuisances  per  ae,  and  they  are  still  so  classed  in  the  opin* 
ion  of  the  court  in  Oreen  y.  Lake,  54  Miss.  540 ;  S.  C,  28  Am* 
Bep.  378,  decided  as  late  as  1877,  and  much  relied  on  by  the 
learned  counsel  of  the  appellants  ;  but  it  is  said  in  a  late  work  of 
merit,  that  the  wonderful  improvements  wrought  by  science  in  all 
departments  of  life  has  shown  that  this  position  cannot  now  be  up- 
held in  reference  to  any  trade,  and  that  slaughter-houses  are  now 
regarded  merely  9A  pritna  faeie  nuisances.  Woods  on  Nuis.,  §§  503, 
504,  and  cases  there  cited.  When  erected  and  used  in  a  city  or 
town,  the  remark  of  Chancellor  Walworth  is  the  most  that  can 
be  said  in  their  defense,  that  ''it  is  perhaps  possible  to  cany  on  the 
business  of  slaughtering  cattle  to  a  limited  extent,  in  such  a  man- 
ner as  not  to  be  a  nuisance.''   CcMin  r.  Valentine,  9  Pai.  575,  576. 

From  the  doctrine  that  such  a  trade  or  business  in  a  city  or  town 
or  place  thickly  populated  is  prima  facie  a  nuisance,  it  results  that 
the  burden  is  upon  [hose  who  engage  in  the  business,  when  the  com- 
plaint is  made,  to  show  that  it  is  not  a  nuisance — that  it  does  not 
produce  that  which  is  offensive  to  the  senses  and  which  renders  the 
enjoyment  of  life  and  property  in  the  neighborhood  uncomfort- 
able. 

The  slaughter-house  of  the  appellants  is  within  the  corporate 
limits  of  the  town  of  Marion,  near  the  residences  of  many  citizens, 

*  Sm  Mink€  ▼.  Hofeman  (87  DL  4B0),  29Am.  Jtop.  68;  TToodyear  ▼.  Stha^er  a«ite,  IVk 
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and  within  full  view  of  and  onlj  130  feet  from  the  dwelling-hooae 
of  Mrs.  Pendleton,  in  whose  behalf  principally  the  bill  was  filed  bj 
her  son  and  trustee  W.  G.  Pendleton. 

Laying  out  of  view  the  personal  grieyances  of  W.  0.  Pendleton, 
the  complaint  of  Mrs.  Pendleton  in  substance  is  that  the  groans 
and  cries  of  the  animals  when  being  slaughtered,  and  more  espe- 
cially  the  ofFensiye  odors  which  issue  from  the  slaughter-house  and 
its  surroundings,  render  it  impossible  to  live  in  her  house  with  any 
sort  of  comfort — that  the  slaughter-house  is  an  intolerable  nuis- 
ance and  inflicts  upon  her  an  irreparable  injury. 

All  this  the  appellants  deny  and  introduce  many  witnesses  to 
substantiate  their  defense.  We  do  not  propose  to  discuss  this  tes- 
timony, but  two  general  observations  may  be  made  respecting  it 
1.  Many  of  the  witnesses  do  not  live  in  the  immediate  yicinity  of 
the  slaughter-house,  and  none  of  them  (except  perhaps  one  or  two) 
as  near  as  the  residence  of  Mrs.  Pendleton,  and  some  of  them  only 
occasionally  visited  the  slaughter-house.  2.  The  testimony  (or  the 
most  of  it),  in  its  relation  to  the  grounds  of  complaint,  is  negative 
in  its  character,  and  not  necessarily  inconsistent  with  the  testimony 
on  behalf  of  the  appellee. 

On  the  other  hand,  the  witnesses  for  Mrs.  Pendleton  speak  poai* 
tively  of  matters  that  came  directly  under  their  personal  observft 
tion  —  facts  within  their  own  knowledge — facts  which  constitute 
the  nuisance  charged — and  they  had  the  best  opportunity  to  be  in- 
formed and  to  know  whereof  they  spoke. 

It  is  established  by  the  proof,  and  indeed  conceded,  that  Mrs. 
Pendleton  is  a  lady  of  truth  and  high  respectability.  In  her  depo> 
sition,  speaking  of  the  slaughter-house,  she  says:  '^  It  is  offensive. 
Sometimes  it  is  a  great  deal  worse  than  at  others.  I  can  hear  the 
fluttering  and  groaning  of  the  animals  very  plainly.  I  can  smell 
the  ofFensive  matter  very  distinctly  in  my  room  when  the  window 
is  up.  In  hot  weather  it  is  so  ofFensive  that  I  cannot  stay  in  there 
with  the  windows  up.  I  could  not  stay  in  there  at  night  without 
the  windows  being  down  in  hot  weather."  In  these  statements  she 
is  fully  corroborated  by  a  number  of  witnesses,  some  of  them  in- 
mates of  the  house,  and  others  visitors  in  her  family.  It  is  not 
necessary  to  repeat  what  they  say.  It  is  to  be  noted  that  the  appeU 
lants  examined  no  witness  who  was  or  had  been  an  inmate  of  that 
house,  or  who  had  been  in  the  habit  of  visiting  there,  and  all  who 
resided  or  had  resided  in  the  house  or  who  were  visitors  there,  and 
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were  examined  by  the  appellee,  coacur  in  ihe  statement  of  Mtl 
Pendleton  as  to  the  odors  and  generallj  as  to  the  noise  in  the  slaogh* 
tering.  And  it  is  farther  shown  that  the  odors  continued  after  the 
injunction  was  granted  as  before,  notwithstanding  all  the  efforts  of 
the  appellants  to  guard  against  it,  and  the  learned  judge,  in  the 
iast  order  he  made  in  the  cause,  after  the  lapse  of  nearly  two 
months  from  the  granting  of  the  injunction,  declared  that  the 
Appellants  '^  had  used  CTcry  effort  practicable  to  prevent  ino<mTen- 
lence  to  the  plaintiff  from  the  use  of  the  slaughter-house  in  con* 
troYersy,  but  that  disagreeable  odors,  unpleasant  sights  and  noisee 
are  unavoidably  incident  to  the  use  of  said  slaughter-house." 

In  this  view,  upon  the  evidence  iu  the  record,  we  conoor^  wd 
are  of  opinion  that  the  appellee  is  entitled  to  the  relief  prayed  and 
granted. 

[Omitting  minor  considerations.] 

Upon  the  whole  matter  we  are  of  opinion  that  the  decree  should 
lie  affirmed. 


VlBSr  NaTIOKAL  BaKK  of  HABBiaOKBUBe  v.   PAUb 

(15  Va.  ML) 

Fkral  evidenoa  is  inadmissible  to  sappljr  a  defeol  in  the  oertlfieate  of  aduowl 

edgment  of  a  deed  by  a  married  woman. 


D 


OWER.     The  opinion  states  the  point.     The  complainant  had 
judgment  below. 


John  E.  SoUer,  for  appellant. 

<?.  Wm  Berlin,  for  appellee. 

'Staplbs,  J.  [Omitting  a  minor  question*]  The  question  then 
1,  is  it  competent  to  show  by  parol  testimony  that  the  privy  exam- 
ination of  the  wife  was  regularly  taken  in  the  form  prescribed  by 
the  statute;  but  that  the  clerk  through  accident,  inadvertence,  oz 
mistake,  has  omitted  some  of  the  material  statements  required  to  W 
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set  forth  iu  the  certificate  of  privy  examination.  This  question 
can  be  best  answered  by  the  prorisions  of  our  statute  on  the  sub- 
ject, found  in  chapter  117,  Code  1873.  It  is  there  enacted  that  the 
wife  must  be  examined  privily  and  apart  from  her  husband;  the- 
writing  must  be  fully  explained  to  her;  she  must  declare  it  to  be 
her  act;  that  she  executed  the  deed  willingly,  and  does  not  wish  to 
retract  it.  The  clerk  or  justice,  as  the  case  may  be,  is  then  re- 
quired to  certify  such  privy  examination,  declaration,  or  acknowl- 
edgment on  or  annexed  to  the  deed,  and  the  certificate  must  be 
admitted  to  record  at  the  time  of  recording  the  deed.  The  statute 
then  proceeds:  "  When  the  privy  examination,  acknowledgment, 
and  declaration  of  a  married  woman  shall  have  been  taken  and  cer-^ 
tified  as  aforesaid,  and  the  writing  to  which  such  certificate  is 
annexed  shall  have  been  delivered  to  the  proper  clerk,  and  ad-- 
mitted  to  record,  as  to  the  husband  as  well  as  the  wife,  such  writ- 
ing shall  operate  to  convey  from  the  wife  her  right  of  dower  in^ 
the  real  estate  embraced  therein." 

It  will  thus  be  seen  that  the  statute  prescribes  the  necessarjr' 
steps  to  be  taken  preparatory  to  a  valid  relinquishment  of  the 
claim  for  dower. 

The  certificate  must  set  forth  her  declaration  and  acknowledg- 
ment as  prescribed  by  the  statute;  it  must  be  on  or  annexed  to  the 
deed,  it  must  be  admitted  to  record  along  with  the  deed,  and  when 
all  these  requirements  shall  have  been  complied  with,  and  not 
till  then,  the  writing  operates  to  convey  from  the  wife  her  right  of 
dower. 

The  object  of  this  statute  is  to  provide  a  substitute  for  the 
proceeding  by  fine  in  England,  which  was  never  in  force  in  Vir- 
ginia, whereby  the  rights  of  the  feme  on  tlic  one  hand  might  be 
carefully  guarded,  and  a  sure,  indefeasible  title,  and  an  unques- 
tionable transfer  of  her  right  secured  on  the  other. 

As  was  said  by  Judge  Tucker,  Harkins  v.  Forsyth,  11  Leigh, 
301,  *'  The  validity  of  the  deed  is  mjide  to  depend,  not  upon  the 
tinith  of  the  certificate,  but  upon  its  existence,  and  its  delivery  to 
the  clerk."  It  is  the  authentic  and  sole  medium  of  proving  that 
the/0f/t0  cfwert  has  acknowledged  the  deed  with  all  the  solemn!* 
ties  required  by  the  statute.  In  Hairston  v.  Randolphs,  12  Leigh^ 
459,  Judge  Allbn  said  :  "  The  certificate  must  show  that  every- 
thing is  done  which  is  required  by  law  to  be  done."  And  this 
upon  the  principle  that  where  the  law  authorizes  any  one  to  make 
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an  inquiry  of  a  judicial  nature,  and  to  register  the  proceeding, 
Ihe  written  instrument  so  constraeted  is  the  only  legitimate  me* 
diom  to  prove  the  result.     3  Stark,  on  Ev.  1043,  1044. 

And  although  the  numerous  Virginia  decisions  on  the  subject 
of  the  wife's  relinquishment  of  dower  do  not  determine  this  pre- 
cise question,  no  one  can  read  these  decisions  without  perceiving 
that  all  the  reasoning  of  the  judges  is  against  the  admission  of 
parol  testimony  to  proye  or  disprove  the  privy  examination,  or  in 
any  manner  to  affect  the  certificate  of  such  examination. 

Fortunately  we  are  not  without  express  authority  in  other  States 
upon  the  point  The  researches  of  the  learned  counsel  for  the 
appellee  have  supplied  us  with  a  multitude  of  cases  which  speak 
with  one  voice,  and  leave  no  room  for  doubt  on  the  subject 

In  Smith  v.  Ward,  2  Boot,  378,  1  Am.  Dec.  86,  notes,  the  court 
gays:  ''Again  parol  evidence  will  not  be  received  to  support  a  cer- 
tificate where  it  is  palpably  defective  by  omitting  to  state  some 
fact  the  law  requires." 

In  Watson  v.  BaiUyy  1  Binny,  470,  it  was  held  that  where  the 
eertificate  omitted  to  show  a  voluntary  examination,  parol  declara- 
tions of  the  wife  could  not  be  omitted  to  supply  the  defect 

In  Jourdan  v.  Jourdan,  9  S.  &  B.,  11  Am.  Dec.  724,  Tilgh- 
MAN,  G.  J.,  declares  the  principle  now  firmly  established 
is,  that  the  requisites  of  the  act  of  assembly  by  which  the  mode 
«f  conveyance  hyfemM  covert  is  prescribed  must  appear  to  have 
I>een  substantially  complied  with  upon  the  face  of  the  certificate 
made  by  the  magistrate  by  whom  the  acknowledgment  was  taken; 
and  he  emphatically  declares  that  parol  evidence  of  the  magistrate 
himself  is  inadmissible  for  the  purpose  of  supplying  the  defects  in 
the  certificate.  In  Elliott  v.  Peirsol,  decide!  by  the  Supreme  Court 
of  the  United  States,  and  reported  in  1  Peters,  328,  the  original 
eertificate  of  the  clerk  was  radically  defective.  Ten  years  after- 
ward the  same  clerk  amended  his  certificate,  which  showed  a  com- 
pliance with  the  statute  relating  to  the  privy  examination  of  the 
wife.  The  decision  of  the  court  turned  upon  the  construction  of 
the  Kentucky  statutes,  which  are  taken  from  ours,  and  it  was  held 
that  the  privy  examination  and  acknowledgment  of  a  deed  by  a 
married  woman,  so  as  to  pass  her  estate,  cannot  be  legally  proved 
by  parol  testimony ;  that  the  authority  of  the  clerk  to  make  a 
record  of  the  certificate  is  functtis  officio  so  soon  as  the  record  is 
made;  and  that  he  has  no  power  thereafter  to  make  another  or 
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Amended  certificate.     The  court  in  this  connection  uses  the  follow- 
ing language: 

''  What  the  law  requires  to  be  done,  and  appear  of  record  can 
only  be  done  and  made  to  appear  by  the  record  itself,  or  an  exem- 
plification of  the  record.  It  is  perfectly  immaterial  whether  there 
be  an  acknowledgment  or  privy  examination  in  fact  or  not ;  if 
there  be  no  record  of  the  privy  examination  —  for  by  the  express 
provisions  of  the  law  it  is  not  the  fact  of  privy  examinations 
merely — but  the  recording  of  the  fact  which  makes  the  deed 
efiPectual  to  pass  the  estate  of  a  feme  eoveri,^^ 

It  would  seem  therefore  to  be  very  clear  that  parol  testimony  is 
inadmissible  to  supply  the  absence  of  an  entire  certificate,  or  de- 
fects in  an  existing  certificate. 

The  same  rule  of  exclusion  necessarily  applies  in  both  cases.  The 
citation  of  authorities  in  support  of  this  doctrine  may  be  multi- 
plied almost  without  number,  and  in  the  absence  of  all  authority 
upon  principle,  it  would  seem  to  be  very  clear. 

We  are  therefore  of  opinion  there  is  no  eiTor  in  the  decision  of 
the  Circuit  Oourt,  and  that  decision  must  be  affirmed. 

.Judgment  affirmed. 


AlBXAITDBIA  and  FrEDEBIOESBURG  BaILWAY  GOMPAITY  y* 

Alexandria  and  Washington  Railroad  Oompant. 

(7R  Va.  ?80.) 
EminerU  domain — itatute  —  eofutrueUon  — **riffhi$  and  franM9eg.**' 

The  taking  and  condemnation  bj  a  lailmad  oompanj  of  part  of  the  road.be# 

of  another  oompanj  ie  an  "  interference  with  the  rights  and  franchises  "  of 

Bach  other  companj. 
One  railway  company  has  no  right,  without  express  statutory  authority,  t« 

acquire  for  its  own  uses  land  already  acquired  by  another  railroad  oon^ 

pany.    {8eenoU^p,  748.) 


T 


HE  opinion  states  the  point. 


F,  L.  Smith,  for  appellant. 

B.  0.  Clayton,  F.  Miller  and  B.  Bunton,  for  appellee. 
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Andebson,  J.  The  Alexandria  and  Washington  Railroad 
Company  was  chartered  in  February,  1854,  for  the  purpose  of  con- 
structing and  operating  a  railroad  between  the  cities  of  Alexandria 
and  Washington.  It  had  under  its  charter  acquired  title  in  fee  to 
such  lands  as  were  suitable  and  necessary  for  the  puiposes  for 
which  it  was  incorporated,  in  the  mode  prescribed  by  statute,  and 
had  laid  out  its  road  and  constructed  its  road-bed  on  the  lands  it 
had  so  acquired,  and  had  laid  its  track,  and  was  running  its  train 
thereon,  when  the  Alexandria  and  Fredericksburg  Railway  Com- 
pany, having  been  authorized  by  act  of  assembly,  approved  June 
4,  1870,  to  extend  its  Ime  of  road  from  the  city  of  Alexandria  to  a 
point  on  the  Potomac,  opposite  the  city  of  Washington,  caused  the 
track  of  their  road  to  be  laid  upon  the  road-bed  aforesaid  of  the 
Alexandria  and  Washington  Railroad  Company,  appropriating  the 
west  eighteen  and  one-half  feet  of  the  same  to  its  use.  This 
strip  of  land  constituting  a  part  of  the  Alexandria  and  Washing- 
ton company's  road-bed,  was  taken  from  said  company  by  the 
Alexandria  and  Fredericksburg  Railway  Company,  and  condemned 
for  its  use  by  the  judgment  of  the  County  Court  of  Alexandria 
county. 

[Omitting  a  question  of  jurisdiction.] 

The  Alexandria  and  Fredericksburg  Railway  Company  are  duly 
empowered  by  the  general  law  to  take  the  lands  of  private  parties 
for  the  use  of  their  said  road;  the  legislature,  having  decided  that 
it  will  be  for  the  public  utility,  authorizes  the  company  to  take 
such  lands  as  are  needed  for  the  purpose.  And  the  law  invests  the 
company  with  title  thereto  in  fee  simple,  upon  the  payment  of  the 
compensation  determined  on,  subject  however  to  certain  restric- 
tions and  limitations  in  both  the  general  law,  and  in  the  special 
act  of  the  legislature,  supra,  under  which  alone  it  had  any  author- 
ity to  construct  said  road.  I  need  only  consider,  in  this  case,  the 
restrictions  contained  in  the  special  act  aforesaid.  After  giving 
the  authority  to  construct  the  road  the  act  contains  a  restriction 
and  limitation  of  its  powers  in  the  following  words  : 

**  Provided,  that  in  the  extension  of  the  said  railway  it  shall  in  no 
way  interfere  with  the  chartered  rights  or  franchises  of  any  rail- 
road extending  between  Alexandria  and  Washington;  but  this  pro- 
viso shall  not  be  construed  as  preventing  said  Alexandria  and 
Fredericksburg  railway  from  crossing  any  such  railroad." 

The  said  company  took  a  strip  of  eighteen  and  one-hiJf  feet  of 
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the  road-bed  of  the  Alexandria  and  Washington  Railroad  Com- 
pany, extending  the  whole  length  of  the  road,  amounting  to  eight 
acres  and  twenty-five  perches,  which  had  been  appropriated  to  it, 
and  the  title  to  which  in  fee  was  vested  in  it  by  the  law  under  it& 
charter,  and  which  it  held  under  its  chartered  rights  and  fran- 
chises. 

It  is  contended  by  the  counsel  for  the  appellant  in  their  able 
argument  that  this  was  no  interference  with  the  rights  and  fran- 
chises of  said  company.  That  it  was  only  the  appropriation  of 
land  of  said  company,  as  of  individuals,  and  not  its  franchises,  and 
that  rights  in  this  clause  and  franchises  mean  the  same  thing. 
And  in  support  of  their  claim  they  cite  the  language  of  President 
Tucker  in  Tuekahoe  Canal  Co,  v.  luckaAoe  Railroad  Co.,  11  Leigh,  75 
(36  Am.  Dec.  374),  in  which  lie  held  that  a  franchise  was  an  incorpo- 
real hereditament,  consequently  they  say  it  cannot  be  land.  That  i» 
true.  But  as  was  said  by  Judge  Tuckeb:  ^'  It  is  a  franchise  to  be  a 
corporation  with  power  to  sue  and  be  sued,  and  to  hold  property  a& 
a  corporate  body. "  The  property  taken  by  the  Alexandria  and  Fred- 
ericksburg Railway  Company  was  held  by  the  Alexandria  and  Wash- 
ington Railroad  Company  as  a  corporate  body;  and  according  to 
Judge  TucKEB  in  the  said  opinion,  is  held  as  a  corporate  body  by 
virtue  of  its  franchise.  And  can  it  be  said  that  it  was  no  inter- 
ference with  the  company's  franchise  to  take  the  land  which  it 
held  under  it  ?  I  cannot  think  so.  It  seems  to  me  that  it  was  & 
very  direct  and  serious  interference  with  its  franchise.  The  lan- 
guage of  the  restriction  is  very  strong:  "  Shall  in  no  way  inter- 
fere"— and  that  the  language  might  not  be  misunderstood  the  re- 
striction is  expressed  with  greater  fullness  and  force,  *^  Shall  in  no 
way  interfere  with  the  chartered  rights  or  franchises  of  any  rail- 
road,'' etc.  It  is  very  clear,  it  seems  to  me,  that  to  take  the  lands 
of  the  company  upon  which  its  railroad  bed  was  constructed,  for 
the  length  of  the  road,  or  a  part  of  them,  which  it  held  under  its 
chartered  rights  and  franchises,  was  such  an  interference  as  is  ex- 
pressly prohibited  by  said  clause  of  the  act,  and  this,  I  think,  more 
plainly  appears  from  the  latter  part  of  the  clause,  which  makes  a 
saving  in  favor  of  the  Alexandria  and  Fredericksburg  company, 
that  the  language  shall  not  be  construed  to  prevent  that  company 
from  crossing  sucu  road.  It  implies  that  without  this  qualifica* 
tion  the  legislature  apprehended  that  the  proviso  might  even  pre* 
vent  its  crossing  such  road. 
Vol.  XL— 94 
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It  must  be  remembered  that  there  are  powers  exercised  by  a  cor- 
poration to  appropriate  land  for  its  corporate  purposes.  And  Judge 
OooLEY  says  :  '^  There  is  no  rule  more  familiar  or  better  settled 
than  this,  that  grants  of  corporate  powers  being  in  derogation  of 
common  right  are  to  be  strictly  construed;  and  this  is  specially  the 
case  where  the  power  claimed  is  a  delegation  of  the  right  of  emi- 
nent domain,  one  of  the  highest  powers  of  sovereignty  pertaining 
to  the  State  itself ,  and  interfering  most  seriously,  and  often  vexa- 
tiously,  with  the  ordinary  rights  of  property."  660  p.  top;  530 
marg. 

If  the  foregoing  views  are  correct,  and  I  think  they  are,  the 
County  Court  of  Alexandria  has  no  delegated  authority  to  exercise 
the  right  of  eminent  domain  under  the  statute  in  such  cases,  and 
consequently  had  no  jurisdiction  to  adjudicate  the  question  whether 
the  land  should  be  taken  from  one  company  and  given  to  another 
company,  and  upon  this  ground  said  judgment  of  the  County 
Court  was  coram  non  judice,  and  consequently  null  and  void.  It 
vested  no  right  in  the  Alexandria  and  Fredericksburg  company, 
and  can  form  no  barrier  or  impediment  to  the  consideration  and  de- 
cision of  this  case,  just  as  if  there  had  been  no  such  judgment 
rendered.  For  the  court  having  no  jurisdiction  of  the  subject 
matter  there  is  no  judgment  in  the  way,  and  the  case  turns  upon 
the  question  whether  the  Alexandria  and  Fredericksburg  company 
had  any  authority  of  law  to  interfere  with  the  chartered  rights 
and  franchises  of  the  Alexandria  and  Washington  company  by 
appropriating  to  itself  its  road-bed,  either  in  whole  or  in  part.  We 
have  seen  that  it  had  no  such  right,  and  upon  this  view  of  the  case 
the  decree  of  the  Circuit  Court,  I  think,  was  clearly  right,  and 
ought  to  be  affirmed. 

But  if  contrary  to  my  understanding  of  the  statute,  it  does  dele- 
gate to  the  County  Courts  in  such  cases  authority  to  exercise  the 
right  of  eminent  domain,  and  invests  them  with  jurisdiction  in 
general  to  determine  what  lands  shall  be  condemned  for  the  rail- 
road company,  and  what  shall  not  be,  and  to  invest  the  title  in  fee 
simple  to  such  as  they  condemn — a  power  and  jurisdiction  which, 
I  think,  the  statute  may  be  searched  in  vain  to  find  conferred  on 
the  County  Courts  in  railroad  cases — it  still  remains  a  question^ 
was  the  County  Court  of  Alexandria  invested  with  jurisdiction  in 
this  case  to  take  from  the  Alexandria  and  Washington  company 
its  road-bed,  in  whole  or  in  part,  which  it  held  in  fee  under  its 
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charter,  devoted  to  the  public  use,  aud  give  it  to  the  Alexandria 
and  Fredericksburg  company  for  another  public  use  ? 

It  is  undoubtedly  true  (it  was  said  in  Proprietors  of  Locks  £ 
Canab  v.  Oily  of  Lowell,  7  Gray,  226),  that  land  or  other 
property  which  has  in  conformity  with  the  provisions  of  the  Con- 
stitution been  devoted  to  the  public  use,  may  afterward  in  like 
manner  be  again  taken  and  appropriated  to  the  public  service,  under 
a  subsequent  statute  duly  enacted,  if  such  purpose  is  expressly,  or 
by  unavoidable  implication  authorized  by  its  provisions.  ♦  ♦  * 
But  if  such  an  appropriation  is  once  made,  the  property  cannot 
afterward  be  interfered  with,  or  the  right  of  holding  and  enjoying 
it  in  that  definite  manner  be  interrupted  or  disturbed,  except  under 
the  provisions  of  some  subsequent  statute,  expressly  or  by  necessary 
implication,  authorizing  its  subjection  to  pubUc  service  in  another 
and  different  manner. 

In  the  BauscUonic  Railroad  Company  v.  Lee  and  Hudson  Bail* 
road  Uo.,  118  Mass.  391,  the  court  held  that  a  charter  to  build  and 
maintain  a  railroad  between  certain  points,  without  describing  its 
course  and  direction,  *  ♦  *  does  not,  prima  faciey  give  any  power 
to  lay  out  the  road  over  land  already  devoted  to  and  within  the 
recorded  location  of  another  railroad.  It  is  not  to  be  presumed 
that  the  legislature  intended  to  allow  land  thus  devoted  to  one 
public  use  to  be  subjected  to  another,  unless  the  authority  is  given 
in  express  words  or  by  necessary  implication.  Citing  Springfield  v. 
Connecticut  River  Railroad,  4  Cush.  72.  '^  A  general  authority  to 
lay  out  a  railroad  does  not  authorize  a  location  over  land  already 
devoted  to  another  public  use."  Mills  on  Em.  Dom.,  §  46.  Num- 
erous other  cases  are  cited  by  appellee's  counsel  in  support  of  thia 
doctrine,  which  I  need  only  refer  to.  Boston  £  L,  R.  Co.  v.  RaiU 
read  Cb.,  2  Gray,  36-37  ;  Hikok  v.  Hine,  23  Ohio  St.  623  ;  s.  c, 
13  Am.  Eep.  255 :  In  re  Buffalo,  68  N.  Y.  171 ;  Mill  £  St.  R. 

R.  Co.  V.  Faribault,  23  Min.  169;  Contracosta  R.  Co.  v.  Mass., 
23   Cal.  326  ;  San  Francisco  £  A.   W.  Co.  v.  Water  Co.,  36  id. 

639 ;  Barber  v.  Andover,  8  N.   H.  398  ;  West  Boston  Bridge  v. 

County  ComWs,  10  Pick.  270  ;  In  re  Boston  &  A.  R.  Co.,  53  N.  Y. 

674. 

The  appropriation  of  private  property  for  the  use  of  a  railroad  by 

a  railroad  company  is  by  authority  of  the  act  of  the  legislature, 

which  authorized  the  construction  of  the  road,  which  Cooley  says, 

supra,  must  be  held  for  this  purpose  the  law  of  the  land.     And  th« 
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County  Goart,  it  seems  to  me,  could  have  no  jurisdiction,  in  the 
face  of  such  legislative  action,  to  divert  it  from  such  use,  and  ap- 
propriate it  to  another,  unless  authorized  by  a  subsequent  act  of 
the  legislature  in  express  terms,  or  by  necessary  implication,  and  to 
this  result  the  authorities  before  cited  lead.  The  power  being  ex* 
traordinary  and  against  common  right  must  be  construed  strictly. 

The  omission  of  the  legislature  to  embody  these  restrictions  in 
the  statute,  in  the  revision  of  1849,  as  recommended  by  the  revisers, 
I  do  not  think  can  be  qonstrued  as  a  legislative  consiruction  of  tho 
law  in  conflict  with  what  seems  to  be  the  whole  current  of  judicial 
decision.  But  I  deem  it  unnecessary  to  pursue  this  inquiry 
further. 

The  special  act  of  the  legislature  which  authorized  the  Fred- 
ericksburg and  Alexandria  company  to  construct  this  road,  ex- 
empted, as  I  have  endeavored  to  show,  the  property  of  the 
Alexandria  and  Washington  company  which  the  Fredericksburg 
and  Alexandria  company,  in  laying  out  its  road  appropriated  to 
itself  from  condemnation  by  that  company,  it  being  an  interfer- 
ence with  the  chartered  rights  and  franchises  of  the  other  company. 
And  by  virtue  of  that  exemption  it  could  not  be  taken  by  the 
Alexandria  and  Fredericksburg  company,  and  it  was  not  within 
the  jurisdiction  of  any  court  to  condemn  it,  because  by  that  ex- 
emption it  wtis  not  subject  to  the  right  of  eminent  domain.  Upon 
this  asi)ect  of  the  case  I  will  content  myself  with  a  reference  to  the 
able  opinion  of  the  judge  of  the  Circuit  Court.  Whilst  I  have 
confidence  in  the  correctness  of  the  ground  first  taken  in  this 
opinion,  I  am  inclined  to  the  opinion  that  upon  this  view  also  the 
County  Court  exceeded  its  jurisdiction  in  its  judgment  of  condem- 
nation, and  that  consequently  its  said  judgment  may  be  attacked 
collaterally. 

Upon  the  whole  I  am  of  opinion  to  affirm  the  decree  of  the  Cir- 
cuit Court.  Decree  affirmed. 

Staples  and  Burks,  JJ.,  concurred  in  the  result,  and  Chris- 
tian, J.,  dissented. 

Non  BT  TBM  Rbpobtkb.  —  See  Qrand  Bapidi^  et«.,  H.  Gb.  t.  Qrand  AopMt,  etc  i^- 
T^^85Mich.886;8.c.,  M  Am.  Rep.  64ft,  and  note,  fi6L 

In  Mibwavkee  &  St.  PoiJ  iSy.  Go.  t.  City  of  ForOKitttt,  tt  Minn.  167,  U  w«a  held  that 
under  a  general  power  to  lay  out  and  open  streets  a  dty  has  no  antliorlty  to  open  streets 
through  the  depot  grounds  of  a  railroad  oompany.  aoqnlred  under  anthorl^  of  a  legisla- 
tlTegrani,  in  such  manner  as  to  destroy  or  essentially  Impair  the  value  of  the  oompany*a 
easement  theiein.   The  court  said  :  *'  The  rule  is  well  settled,  that  in  eases  of  this  kind» 
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the  lesiala^ve  intent  must  be  made  to  appear  by  express  words  or  1^  necessary  implica- 
tion. InhabUemtt  of  l^ninafleld  ▼.  Oonnedieut  River  ILCo.,^  Gusli.  O  ;  OUy  of  Bridge^ 
f)t»rtr,New  York  db New Hmten  B,  Oo^MOonn.  965;  s.  Om^Aui.  Bep.  tt;  MatUr  of 
Bontondb  AUkmuR,  Co,^  68 N.  T.  974;  and  such  Implication  never  arises  except  as 
«  necssBsry  oondltion  to  the  benefldal  enjoyment  and  efficient  exeroise  at  the  power  ex- 
pressly granted,  and  then  oniy  to  the  extent  of  the  naoessity.  IHcitofeT.  Hine^  M  Ohio 
St.8»;  s.a,18Am.  Bep.9M.       •       •       « 

**  Itis  claimed  1^  defendant  that  tlie  city  connoll,  in  this  case,  was  the  sole  and  axolu* 
«lTe  judge  as  to  the  public  necessity  and  propriety  of  laying  out  the  proposed  street,  oi 
the  ground  that  the  neoesslty  and  expedleney  of  laying  out  hli^ways  hi  exoluslTeiy  a 
legislative,  and  not  a  Judicial,  question.  Thisia  undoubtedly  a  oonreet  mis  as  applied  to 
the  legislature  itself,  and  also  to  amunicipal  body  when  acting  within  the  couoeded  Umlta 
of  its  delegated  powers  But  when  as  in  this  case,  the  Jurisdiction  of  the  inferior  trihunal 
over  the  particular  subject-matter  depends,  not  upon  an  express  grant  oi  power,  but  upon 
the  existence  of  an  alleged  necessity  from  which  the  disputed  power  is  to  be  implied,  the 
dedrionof  such  tribunal  upon  the  existence  c<  the  necessity  is  neither  final  nor  oonehislve 
upon  the  courts.** 

Bo  ia  Matter  of  BoKiondb  Albany  R,  Cb.,  68  N.  Y.ff34,  it  was  held  that  hi  the  absence  of 
express  authority  or  necessary  implication,  a  railroad  company  could  not  take  lands  held 
by  a  municipal  corporation  in  trust  for  the  use  of  the  public  as  a  park  or  common. 

In  Matter  of  CUy  ttfEuffalo^  68  N.  Y.  16f7,  it  was  held,  under  similar  circumstances,  that 
•  dty  ejhpowefed  to  take  land  fbr  canals,  basins,  slips,  eta,  eould  not  take  lands  of  a 
railroad  company,  used  for  its  yard,  depot,  etc.  The  court,  by  Fquu^  J.,  said  :  *'In 
determining  whether  a  power  generally  i^ven  is  meant  to  have  operation  upon  lands 
alrsady  devoted  by  legtsUtivn  authority  to  a  publlo  purpose,  it  is  proper  tn  consider  the 
nature  of  the  prior  public  work,  the  pubUo  use  to  which  it  Is  i^qdled,  the  extent  to  whioh 
that  use  wou«i  be  impaired  or  diminished  by  the  taUng  of  sudi  part  of  the  land  as  may 
be  demanded  for  the  sabse<iusot  pubUe  use.  If  both  uses  may  not  stand  together,  with 
eome  tolerable  interlsrence  which  may  be  compensated  for  by  damages  paid ;  If  the 
latter  use  iriien  exercised,  must  supersede  the  former ;  it  Is  not  to  be  implied  fkom  a 
general  power  given,  wtthont  havi  ng  in  view  a  thsa  existing  and  partlonlar  need  therefor, 
that  the  legislatave  meant  to  subject  the  lands  devoted  to  a  public  usealrssdy  in  exercise, 
to  one  which  might  thereafter  arise.  A  legislative  intent  that  there  should  be  such  an 
effect  will  not  be  inferred  fifom  a  gift  of  power  made  in  general  terms.  To  defeat  the 
attainment  of  an  important  public  purpose  to  which  lands  have  already  been  subjected, 
the  legislative  intent  must  unequivoosUy  appear.  If  an  implication  Is  to  be  relied  upon,  it 
must  appear  fhun  the  face  of  the  enactmenti  or  from  the  application  of  it  to  the  particular 
subjeot-matter  of  It,  so  thai  by  reasonable  intendment,  some  espedal  object  sought  to  be 
attained  by  the  exercise  of  the  power  granted  could  not  be  reached  in  any  other  place  or 
manner.** 

In  Central  City  R,  Cto.  v.  Fbrt  Claris  Ry.  Oo^  81  IlL  668,  It  was  held  that  a  horse  railway 
company  cannot  take  part  of  a  railway  of  another  like  company.  The  court  said  :  **  We 
do  not  wish  to  be  understood  ar  holding,  one  railroad  company  may  not  condemn  the  road 
of  another,  under  a  power  granted  by  the  legislature  so  to  do  —  on  this  we  express  no 
opinion;  but  we  do  insist,  an  established  railroad  being  a  public  institution,  and  useful 
only  In  its  entire^,  cannot  bo  cut  up  and  sectionteed  by  a  competing  road,  acting  under 
an  ordinance  of  a  dty  councO .  Proceedinm  might  be  insti  t  uted  perhaps  to  condemn  the 
entire  road  and  franchise,  and  thus  pass  it  over  as  an  entirety  to  the  competing  road ;  but 
that  one  competing  road  can  bisect  it  here,  and  another  there,  at  a  different  point,  taking 
to  themselves  the  most  productive  portions  of  the  road,  and  leaving  an  unproductive 
fragment  to  the  first  proprietors,  we  do  not  believe,  and  have  seen  no  authority  giving 
countenance  to  a  doctrine,  in  its  operation  so  unjust  and  at  war  with  Just  principles.  And 
we  are  at  a  loss  to  understand  how  this  part  of  appellants*  franchise,  occupying  the  most 
populous  and  business  part  of  the  city,  can  be  operated  Jointly  by  their  oompetitofB. 
But  whether  it  can  or  not  be  safely  done,  it  is  unimportant  to  inquire,  as  In  our  opinion, 
one  competing  street  railroad  company  cannot  take,  by  the  ezerelse  of  the  right  of 
eminent  domain,  a  fragment  of  a  competing  road  in  successful  operation,  and  the  most 
valuable  part  of  it,  and  thus  destroy,  in  effect  and  usefulness  and  value,  the  remaining 
fragments." 
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05ya.88&) 
OrimituU  law — infanoff  —  capaeUp^ 

A  male  Inftint,  aboat  twelve  jeara  old,  put  his  hand  over  the  month  of  a  girl 
ten  jean  old,  while  hit  elder  brother  attempted  to  eommit  a  rape  upon  her. 
HM,  not  inflleient  to  warrant  hie  conviction  aa  principal  in  the  aeoond  de- 
gree* 

/^ONYIOTION  of  aiding  rape.     The  opinion  states  the  case. 

0.  69^.  Clay,  for  plaintiff  in  error. 
Attom&jf»0&n$ral,  for  Commonwealth* 

Staples,  J.  The  accused  was  indicted  in  the  Coonty  Court  of 
Franklin  as  pnncipal  in  the  second  degree,  for  aiding  and  abetting 
one  John  Henry  Law  in  committing  the  crime  of  rape.  Upon  the 
trial,  the  Commonwealth  proved  the  offense,  and  that  John  H. 
Law,  the  principal  in  the  first  degree,  had  been  convicted  and  sen- 
tenced to  three  years  confinement  in  the  penitentiary.  It  was  fur- 
ther proved  that  the  accused,  at  the  time  of  the  commission  of  the 
offense,  was  of  the  age  of  eleven  years  and  eleven  months.  After 
the  testimony  was  concluded  his  counsel  asked  the  court  to  give 
the  juiy  the  following  instructions  : 

**  The  court  instructs  the  jury  that  if  they  believe,  from  the  evi- 
dence, that  Nathaniel  Thomas  Law  was  under  fourteen  years  of 
age  at  the  time  of  the  commission  of  the  crime  charged,  and  did 
not  have  the  capacity  to  commit  it,  they  must  acquit  him.'' 

*'  The  court  further  instructs  the  jury  that  if  they  believe,  from 
the  evidence,  that  John  Henry  Law,  the  principal  in  the  first  de- 
gree, was  not  guilty  of  rape,  but  only  of  an  attempt  to  commit 
rape,  they  cannot  find  Nathaniel  Thomas  Law  guilty  of  principal 
in  the  second  degree  ;  provided  they  beUeve  he  was  under  the  age 
of  fourteen,  but  must  acquit  him." 

These  instructions  were  refused  by  the  court,  and  the  accused 
excepted.  Thereupon  the  jury  found  him  guilty,  and  fixed  hii 
term  of  confinement  in  the  penitentiary  at  three  years.  He  then 
submitted  a  motion  for  a  new  trial  upon  the  ground  that  the 
verdict  was  contrary  to  the  law  and  the  evidence,  which  motion 


*  See  Angdo  t.  PeopU  (96  ni.  209),  86  Am.  Rep.  139. 
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was  OTerraled  and  judgment  rendered  upon  the  Terdict.  To  that 
judgment  the  accused  applied  for  a  writ  of  error  to  the  Circuit 
Court,  which  was  refused.  He  then  applied  for  and  obtained  a 
writ  of  error  from  one  of  the  judges  of  this  court 

The  first  question  to  be  considered  is  whether  the  County  Court 
erred  in  refusing  the  instructions  asked  for  by  the  accused.  The 
theory  of  these  instructions,  so  far  as  we  can  understand  them^  is 
that  John  Henry  Law,  the  principal  in  the  first  degree,  was  con- 
Ticted  of  a  mere  attempt  at  rape,  and  as  the  accused,  by  reason  of 
his  tender  years,  was  incapable  either  of  the  crime  of  rape  or  an  at* 
tempt  at  its  commission,  he  cannot  be  convicted  of  either  ofFense 
—  as  principal  in  the  first  or  principal  in  the  second  degree. 

It  has  long  been  settled  in  England  that  an  infant  under  four* 
teen  years  of  age,  by  reason  of  his  suposed  impotency,  cannot  be 
guilty  of  the  crime  of  rape  or  of  an  attempt  at  its  commission,  al- 
though he  may  be  conyicted  of  an  assault  with  an  intent  to  commit 
the  offense.  This  doctrine  of  the  English  courts  has  never  been 
fully  recognized  in  this  country.  In  some  of  the  States  it  has 
been  expressly  repudiated.  In  Virginia  it  does  not  appear  to  have 
been  passed  upon  by  any  court  of  the  last  resort.  The  purposes 
of  this  case  do  not  require  that  it  be  considered  now  ;  for  here  the 
accused  is  charged  simply  as  principal  in  the  second  degree,  with 
aiding  and  assisting  another  in  the  perpetration  of  the  crime. 
And  although  the  infant  may  himself  be  incapable  of  committing 
the  specific  offense,  yet  if  of  sufficient  natural  discretion,  he  may  bo 
present,  aiding  and  assisting  another  in  its  perpetration.  The  rule 
is  thus  laid  down  in  2  Arch.  Crim.  Prac.  and  Plead.  156  :  *^  For 
though  in  other  felonies,  malitia  supplet  aiaieniy  yet  as  to  this  par- 
ticular species  of  felony  (rape)  the  law  supposes  an  imbecility  of 
body  as  well  as  of  mind.  But  as  this  doctrine  is  founded  upon  the 
ground  of  impotency,  rather  than  want  of  discretion,  a  boy  under 
fourteen  who  aids  and  assists  another  person  in  the  commission  of 
the  offense,  is  not  the  less  a  principal  in  the  second  degree,  if  it  ap- 
pear under  all  the  circumstances  that  he  had  a  mischievous  dis- 
cretion.''  And  this  is  the  result  of  all  the  authorities,  without  an 
exception.     1  Whart.  C.  Law,  §  61 ;  Bos.  C.  £v.,  1  Hale  P.  C,  630. 

[Minor  point  omitted.] 

It  is  apparent  therefore  that  the  County  Court  committed  no 
error  in  refusing  to  give  the  instructions  asked  for  by  the  counsel 
for  the  accused. 
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We  are  next  to  inquire  whether  the  court  erred  in  refusing  to 
net  aside  the  rerdict  and  award  a  new  trials  upon  the  ground  that 
the  finding  of  the  jury  was  against  the  law  and  the  evidenoa.  The 
certificate  given  by  the  presiding  judge  is  so  very  meager,  it  isdiffi* 
cult  to  believe  it  contains  all  the  facts  proven.  Inasmuch  how- 
ever as  it  purports  so  to  do,  we  must  so  treat  it  in  this  case.  From 
this  certificate  it  appears  that  the  accused  was  eleven  years  and 
-eleven  months  old  when  the  offense  was  committed.  It  was  proved 
that  he  was  a  boy  of  average  discretion  of  his  age,  and  this  was  all 
that  was  proved  on  the  subject  of  his  capacity  and  intelligence. 
The  question  is  whether  upon  this  proof  he  was  properly  con« 
victed.  The  law  with  respect  to  the  responsibility  of  infants  for 
'Crime  is  well  settled.  An  infant  under  seven  years  of  age  is  oon« 
'Clusively  presumed  to  be  incapable  of  crime,  and  no  evidence  can  be 
received  to  rebut  the  presumption.  Between  seven  and  fourteen  he  is 
within  the  age  of  discretion,  but  still  presumed  doli  incapax.  This 
however  is  a  mere  prima  facie  presumption  which  may  be  rebutted 
by  evidence  of  capacity  sufficient  to  understand  the  nature  of  the 
act  and  its  consequences.  The  presumption  of  incapacity  is  very 
strong  at  seven  years  of  age,  but  it  decreases  with  the  progress  of 
years.  The  first  point  of  inquiry  is  whether  the  accused  was  able 
to  distinguish  between  right  and  wrong,  to  understand  the  nature 
•of  the  crime  he  was  committing,  and  that  it  was  deserving  severe 
punishment.  It  is  not  intended  to  assert  that  the  capacity  of  the 
offender  must  be  proved  by  the  direct  testimony  of  witnesses.  It 
may  be  inferred  from  the  facts  and  circumstances  of  the  particular 
oase.  The  nature  of  the  crime  and  the  conduct  of  the  perpetrator 
may  of  themselves  present  the  most  pregnant  evidence  that  he  knew 
the  nature  of  the  act  and  its  consequences. 

A  case  is  mentioned  in  Hale's  Pleas  of  the  Crown  of  a  boy  between 
•eight  and  nine  years  of  age,  who  was  executed  for  arson  —  it  ap- 
pearing he  was  actuated  by  malice  and  revenge,  and  had  perpetrated 
the  offense  with  craft  and  cunning.  1  Hale  P.  C.  Another  case 
is  mentioned  of  an  infant  of  the  age  of  ten  years,  who  killed  his 
companion  and  hid  himself.  He  was  hanged  upon  the  ground  that 
it  appeared  by  his  hiding  he  could  distinguish  between  good  and 
evil  and  malitia  supplet  mtatem.  There  are  other  cases  of  a  similar 
kind  in  the  books  referred  to,  as  illustrative  of  the  rule  that  the 
fact  of  guilty  knowledge  may  be  inferred  from  the  circumstances  of 
the  particular  case.  1  Whart.,  g  67,  and  notes  ;  1  Arch.  C.  PL,  p. 
10,  and  notes. 
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In  the  case  before  us,  as  has  been  already  stated,  the  only  direct 
proof  of  capacity  is  that  the  accused  was  a  boy  of  average  capacity 
for  his  age.  If  it  be  meant  by  this  that  his  capacity  was  abont 
«qaal  to  that  of  other  boys  of  the  same  age,  the  proof  amounts  to 
nothing.  For  the  rule,  which  presupposes  the  want  of  requisite  in- 
telligence in  a  child  under  fourteen,  is  founded  upon  wHat  is  con- 
sidered to  be  the  average  capacity  of  that  age.  It  is  therefore  not 
sufficient  to  prove  the  offender  possessed  the  amount  of  intelligence 
which  other  children  of  the  like  age  possessed.  Thd  Common- 
wealth must  go  further,  and  prove  that  the  offender  in  the  particu- 
lar case  understood  the  nature  of  his  act  and  its  consequences,  and 
especially  so  where  he  is  under  twelve  years  of  age. 

There  is  one  fact  certified  by  the  court  which  tends,  in  some  de- 
gree, to  show  that  the  accused  was  afraid  of  detection  and  endeav- 
ored to  guard  against  it.  It  is  that  he  placed  his  hand  over  the 
mouth  of  the  female  with  a  view,  no  doubt,  of  preventing  her  from 
crying  out.  This  is  certainly  a  circumstance  to  be  considered ; 
but  of  itself  it  is  not  sufficient  in  this  case  to  warrant  a  conviction. 
The  principal  offender,  no  doubt  the  real  contriver  of  the  outrage, 
was  the  elder  brother  of  the  accused.  It  maybe  —  it  is  highly 
probable  — that  the  latter  was  pronipted  in  all  that  he  did  by  the 
directions  or  persuasion  of  his  more  matured  companion.  At  all 
events  it  is  very  clear  that  this  question  of  guilty  knowledge,  on 
the  part  of  the  accused,  did  not  receive  on  the  trial  that  attention 
and  investigation  to  which  it  was  entitled.  In  the  natural  abhor- 
rence of  the  crime,  the  attention  of  the  jury  was  probably  diverted 
from  a  vital  matter  for  their  consideration.  The  confinement  of  a 
child  of  twelve  years  of  age  in  the  penitentiary  is  at  best  a  lament- 
able occurrence.  Of  course  it  may  be  done,  and  rightfully  done, 
for  as  has  been  justly  said,  there  are  many  crimes  of  a  most  heinous 
nature  which  children  are  very  capable  of  committing,  and  which 
they  ipAj,  under  some  circumstances^  be  under  strong  temptation 
to  commit,  and  it  would  be  of  very  dangerous  consequence  were  it 
thought  that  they  may  perpetrate  atrocious  offenses  with  impunity. 
But  it  must  not  be  forgotten  that  the  evidence  of  malice,  which  is 
to  supply  age,  must  be  clear  and  strong  beyond  all  doubt  and  con- 
tradiction. The  evidence  is  wanting  in  this  case,  and  upon  that 
ground  only  the  verdict  must  be  set  aside  and  a  new  trial  had  in 
<x)nfoTOUj  with  the  views  here  expressed. 

Judgment  nvtrmi. 
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WbllB  on  bis  death-bed,  and  aboat  three  hoars  before  hie  death,  W.  UM  Ihm 
attending  none  that  hie  pocket  book  was  *'  nnder  the  bed,  Jast  under  his 
shonlders,"  and  requested  her  to  ^  take  it  and  give  it  to  his  wife  when  she 
came,"  with  the  money  and  papers  contained  in  it.  Several  hoars  after  his 
death  the  narse  for  the  first  time  took  the  pocket-book,  and  gave  it  to 
another  person,  with  directions  to  give  it  to  the  widow  if  she  came  or  send  It 
to  her  If  she  did  not  come,    EM,  not  a  valid  gift,* 

ACTION  on  a  promissory  note.    The  head-note  and  opinion 
state  the  facts.    The  plaintiff  had  judgment  below. 

Harlow  Pease,  for  appellant. 

R.  B.  Kirhlandy  and  /.  TT.  d  G.  W.  Bird,  and  oral  argnment  by 
Win.  H.  Rogers,  for  respondent. 

*8ee  Oorrtuftiie  t.  Carradine  (08  HiaB.  S88),  88  Am.  Bep.  SM ;  ConMtry.  Aioiodeti  CM Md. 
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Taylor,  J.  Upon  this  appeal  the  defendant  alleges  as  error, 
that  the  eyidence  produced  on  the  trial  shows  affirmatively  that  the 
note  upon  which  the  action  was  brought  was  not  owned  by  the 
plaintiff^  but  belonged  to  the  estate  of  her  deceased  husband,  and 
that  the  evidence  offered  for  the  purpose  of  showing  a  gift  of  the^ 
same  by  the  deceased  to  the  plaintiff  during  his  life-time,  failed  to 
show  such  gift.  We  are  constrained  to  agree  with  the  learned 
counsel  for  the  appellant  that  there  is  no  evidence  in  the  case  which 
shows  any  delivery  of  the  possession  of  the  pocket-book  and  its  con- 
tents during  the  life  of  the  husband  to  the  plaintiff,  or  to  any  other 
person,  for  her  use.  If  we  construe  the  language  of  the  deceased 
most  favorably  for  the  plaintiff,  and  that  his  request  to  the  nurse 
Edgar  was  that  she  should  immediately,  and  before  his  death,  take 
the  pocket-book  into  her  possession  and  keep  it  for  and  deliver  it 
to  his  wife  when  she  came,  as  her  property,  still  the  evidence  fails 
to  show  that  the  possession  passed  from  the  deceased  to  the  nurse 
for  the  use  of  the  plaintiff  until  after  his  death.  The  nurse  states 
that  she  did  nothing,  after  the  deceased  instructed  her  what  to  do 
with  the  pocket-book,  until  several  hours  after  his  death.  Admit- 
ting that  the  nurse  might  have  received  the  possession  of  the 
property  for  the  plaintiff  in  her  absence,  and  that  the  actual  receipt 
of  it  by  her,  in  the  life-time  of  the  deceased,  would  have  been 
effectual  to  pass  the  title  to  the  plaintiff,  the  fact  remains  that  she 
did  not  take  possession  during  his  life.  If  this  can  be  upheld  as  a 
gift,  then  it  must  be  upheld  on  the  ground  that  the  possession  of 
the  property  passed  by  force  of  the  words  of  the  deceased,  express- 
ing a  desire  that  it  should  pass. 

We  know  of  no  case  where  a  gift  has  been  upheld  when  no  act 
has  been  done  tending  to  change  the  possession  of  the  property 
which  is  the  subject  of  the  gift  from  the  donor  to  the  donee.  The 
pocket-book  was  in  the  actual  possession  of  the  donor  at  the  time 
when  the  conversation  between  him  and  the  nurse  took  place,  and 
it  so  remained  until  his  death,  without  any  change  in  its  location, 
or  any  attempt  to  change  the  same.  There  is  no  doubt  of  the  intent 
of  the  deceased  to  give  the  property  to  his  wife,  but  there  is  an 
entire  absence  of  proof  of  any  act  done  either  by  him  or  by  the 
nurse  standing  in  the  place  of  the  wife,  which  tends  to  show  any 
surrender  of  the  possession  by  the  husband,  or  any  taking  possession 
thereof  by  the  nurse  during  the  life  of  the  husband.  To  make  a 
gift  perfect,  all  the  cases  hold  that  the  possession  of  the  subject  of 
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the  gift  must  pass  from  the  donor  to  the  donee.  This  has  been  so 
decided  by  this  court,  and  it  is  therefore  unnecessary  to  resort  to 
the  decisions  of  other  courts  to  sustain  our  ruling  in  this  case. 
See  Wibon  v.  Carpenter,  17  Wis.  512 ;  JResch  y.  Senn,  28  id.  286. 
In  the  first  case  cited,  this  court  adopted  the  rule  laid  down  by 
Chancellor  Kent,  in  his  commentaries,  as  follows  ;  "  Delivery  in 
this,  as  in  every  other  case,  must  be  according  to  the  nature  of  the 
thing.  It  must  be  an  actual  delivery  so  far  as  the  subject  is 
'  capable  of  delivery.  It  must  be  secundum  imbjectam  materiamj 
and  be  the  true  and  effectual  way  of  obtaining  the  command  and 
'  dominion  of  the  subject.  If  the  thing  be  not  capable  of  actual  deliv- 
<  ery,  there  must  be  some  act  equivalent  to  it.  The  donor  must  part 
not  only  with  the  possession,  but  with  the  dominion  of  the  property. 
^If  the  thing  given  be  a  chose  in  action,  the  law  requires  an  assign- 
ment or  some  equivalent  instrument,  and  the  transfer  must  be 
actually  executed." 

In  the  case  at  bar,  the  subject  of  the  proposed  gift  was  of  such 
«  character  that  an  actual  delivery  could  have  been  made,  but  none 
was  made.  The  possession  remained  in  fact  exactly  the  same  after 
the  direction  given  to  the  nurse  as  it  was  before,  and  so  continued 
until  the  death  of  the  donor. 

We  think  the  evidence  clearly  shows  that  the  title  to  the  note 
remained  in  the  deceased  husband  at  the  time  of  his  death,  and 
that  the  learned  judge  erred  in  directing  a  verdict  for  the  plaintiff. 

[Omitting  a  statutory  consideration.] 

The  judgment  of  the  Circuit  Court  is  reversed^  and  a  new  trial 
ordered.  8o  orOered. 


BOGEBS  y.    BOOERS. 

(58  wi8.  as.) 

Deed  —  ewrrenderanddeetrucHon  —  deelataUon^  tntiL 

Title  to  land  is  not  ^invested  by  the  sanender  of  the  deed  to  the  grmntor  and 

its  destruction  by  him. 
A  grantee  is  not  affected  by  a  separate  dedaiation  of  trost,  not  lefemd  to  li 

the  deed  nor  known  to  the  grantee. 

ACTION  to  establish  title  to  land.     The  opinion  disdioflee  ttit 
facts.     The  defendant  had  judgment  below. 
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Fuik  S  Dodge,  for  appellant 

Wtnshw  it  Brownson  and  /•  F.  Quarha^  for  respondent. 

Oassoday,  J.  If  the  father  did  not  intend  that  the  deed  should 
take  effect^  he  should  have  kept  it  himself  or  placed  it  in  the  hands 
of  a  stranger,  and  not  have  delivered  it  to  his  son,  the  grantee. 
Lowber  v.  OonhU,  36  Wis.  176. 

In  EincJiliff  v.  Hinvian,  18  Wis.  130,  it  was  held  that  "  where 
one  has  executed  a  deed  of  land,  and  delivered  it  to  the  grantee 
with  intent  to  pass  the  estate,  the  legal  effect  of  such  delivery  will 
not  be  altered  by  the  fact  that  both  parties  supposed  that  the  deed 
would  not  take  effect  until  recorded,  and  might  be  revoked  at  any 
time  before  record."  To  the  same  effect  is  Bogie  v.  Bogie,  35  Wis. 
659.  Here  the  undisputed  evidence  clearly  shows  that  the  very 
object  of  the  respondent  in  delivering  the  deed  was  to  give  it 
effect.  Would  the  fact  that  after  such  delivery  the  son  handed  the 
deed  back  to  the  father,  who  placed  it  in  the  package  aud  then 
handed  the  package  back  to  the  son  for  deposit,  and  the  subsequent 
destruction  of  the  same,  as  claimed  by  the  father,  operate  as  a 
cancellation  of  the  deed  ?  In  Parker  v.  Kane,  4  Wis.  1,  it  was  held 
that  '*  the  cancellation  or  destruction  of  a  deed  of  conveyance  of 
lands,  by  the  consent  and  agreement  of  parties,  does  not  operate  to 
revest  the  title  in  the  grantor."  To  the  same  effect  are  WilkeT. 
Wilke,  28  Wis.  296  ;  Hilmert  v.  Christian,  29  id.  104 ;  Bogie  v. 
Bogie,  35  id.  659. 

In  view  of  these  well-settled  principles,  we  must  hold  that  im- 
mediately upon  the  delivery  of  the  deed  by  the  father  to  the  son  it 
became  effectual  and  vested  the  legal  title  to  the  land  described  in 
the  son.  There  is  no  claim  that  the  father  ever  delivered  to  the 
son  the  alleged  declaration  of  trust,  much  less  that  the  son  ever 
accepted  or  undertook  to  perform  such  trust,  or  ever  signed  any 
paper  agreeing  to  do  so.  Assuming  that  the  father,  prior  to  the 
delivery  of  the  deed,  had  drawn  a  declaration  of  trust,  and  tliat  the 
same  was^n  the  package  at  the  time  of  such  delivery,  and  that  the 
son  subsequently  having  access  to  the  package,  saw  it  and  knew  its 
contents,  as  urged  by  counsel,  yet  would  such  facts  prevent  the  legal 
title  from  being  vested  in  the  son  by  the  delivery  of  the  deed,  or 
operate  to  divest  the  title  after  it  was  so  vested  ?  We  are  clearly  of 
the  opinion  that  they  would  not.     There  is  no  claim  that  there  was 
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any  declaration  of  trust  in  the  deed,  nor  that  there  was  any  thing 
in  the  deed  making  any  reference  to  the  alleged  declaration  of  trost^ 
or  to  any  other  paper.  We  are  unable  to  find  eyidence  in  the  case 
which  would  authorize  us  in  holding  that  the  relation  of  trustee  and 
ce$iui  que  trust  was  ever  assented  to  by  the  son,  much  less  created 
3t  the  time  of  the  delivery  of  the  deed.  The  Circuit  Court  seems 
to  have  reached  the  same  conclusion  in  this  regard,  otherwise  judg- 
ment would  haye  been  entered  preserving  and  making  effectual  the 
alleged  trust,  instead  of  dismissing  the  complaint  and  treating  the 
deed  as  a  nullity.  In  fact,  it  is  the  theory  of  counsel  for  the 
respondent  that  neither  the  deed  nor  the  declaration  of  trust  ever 
went  into  effect,  but  that  they  together  were  in  substance  an  inef- 
fectual last  will  and  testament,  which  if  they  had  been  effectual, 
would  have  been  revocable  at  pleasure.  But  this  theory  is  suffi- 
ciently disposed  of  by  our  holding  that  delivery  of  the  deed  was 
effectual  to  pass  the  legal  estate  to  the  grantee. 

The  evidence  strongly  tends  to  show  that  the  private  and  busi- 
ness relations  of  the  father  and  son  were,  at  the  time  of  the  delivery 
of  the  deed,  and  for  a  long  time  prior  thereto  had  been,  quite 
intimate  and  confidential,  and  that  the  father  had  received  money 
of  the  son  which  he  had  failed  to  repay  ;  and  as  the  father  had  be- 
come very  old,  it  would  seem  that  he  concluded  to  obviate  the 
making  of  a  will,  for  which  he  seemed  to  have  an  abhorrence,  and 
convey  this  land  to  his  son,  with  the  expectation  that  he  would,  to 
a  certain  extent,  become  the  almoner  of  his  other  children ;  and  we 
are  inclined  to  believe  that  the  alleged  declaration  of  trust  was 
nothing  more  than  a  statement  written  out  by  the  father  for  the 
purpose  of  leaving  the  same  at  his  death  as  a  suggestion  to  the  son 
in  that  respect,  but  without  intending  to  make  it  binding  upon  him. 
But  subsequently  to  the  delivery,  their  friendly  relations  were  for 
some  cause  interrupted,  and  hence  a  different  disposition  of  the  land 
became  desirable. 

The  equity  of  the  complaint  is  denied.  This  however  is  not  an 
action  to  compel  the  respondent  to  convey  the  land,  but  merely  to 
quiet  the  title  and  restore  the  evidence  of  a  title  already  jrested  in 
law.  In  such  a  case  it  would  seem  to  be  unnecessary  to  allege  and 
prove  that  there  was  a  good  consideration  for  the  deed  which  vested 
the  title.  Eiden  v.  Eiden,  41  Wis.  460.  In  the  case  at  bar  how- 
ever we  think  there  was  a  good  consideration  for  the  deed. 

By  Ihe  Court. —  In  view  of  the  admissions  in  the  complaint,  and 
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the  offer  of  coimsel  for  the  appellant  on  the  argument  in  this  ooort^ 
we  hereby  reyerse  the  judgment  of  the  Circuit  Court,  and  remand, 
thecaoae  with  direction  to  enter  judgment  according  to  the  relief 
demanded  in  the  complaint,  but  with  and  subject  to  the  condition 
that  the  defendant  shall  hare  the  exclusive  right  to  the  use  and 
occnpanoy  of  the  premises  described,  during  the  term  of  his  natural 
life. 


Klatt  y.  Orrr  of  Milwaukbb. 

<BSWta.lMb) 

MunMpdleotporation — mgtigetMe^hSififWKff. 

A  dtj  left  certain  streeft  repaln  to  a  oontimctor.  The  ooniraelw  pat  vp  a  baiw 
tier  at  the  pc^t  in  qneetlon,  which  remained  there  at  4  o'clock  p.  ii.»  bat  It 
wae  lemoyed  bj  eome  stranger,  and  aboat  9  o'doek  of  the  eyening  of  the 
eame  daj,  the  plaintiff,in  driving  at  that  point  was  injured  by  the  defectlTe 
condition  of  tlie  street  Neither  the  contractor  nor  the  city  knew  or  had  any 
notice  of  the  removal  of  the  barrier  BM^  that  no  action  would  lioagalnst 
the  dty  * 

ACTION  for  personal  injuries  by  negligence.  The  opinion  shows 
the  &cts.     The  plaintiff  had  judgment  below. 

J.  R.  Briffham,  city  attorney,  for  appellant. 

J.  V.  V.  Pbdio,  for  respondent. 

Obtok,  J.  The  accident  which  caused  the  injury  complained 
of  is  alleged  to  have  happened  by  reason  of  the  city  not  keeping 
barriers  and  lights  in  the  street  where  it  occurred  (which  was  then 
being  pared  and  thereby  rendered  unsafe  for  travel),  which  would 
have  prevented  it.  The  duty  of  the  city  to  protect  the  travelling 
public  from  injury  liable  to  happen  in  consequence  of  street  im- 
provements of  this  character  is  the  vital  principle  of  this  case ; 
and  before  applying  it  to  the  facts  and  findings,  it  is  necessary  to 
determine  the  nature  of  this  duty  of  the  city,  and  the  extent  and 
measure  of  the  responsibility  involved.      When  this  duty  is  not 


*  See  Mayor  v.  O'Donnett.  (68  Md.  110),  86  Am.  Rep.  80S. 
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directly  and  specifically  imposed  by  law,  it  arises  by  necessaiy  im- 
plication from  the  primary  duty,  which  is  so  imposed  npon  the 
city,  to  keep  its  streets  which  haye  been  opened  to  public  use,  all 
the  time  fit  and  safe  for  such  use.  The  right  and  duty  to  mslke 
improrements  of  streets  by  grading,  paving,  etc.,  in  order  to  make 
and  keep  them  in  such  fit  and  safe  condition,  do  not  cbhstitate  an 
exception  to  such  primary  duty,  but  are  necessary  to  its  best  per- 
formance, and  arise  from  it  and  are  consistent  with  it  and  subsidiaiy 
to  it,  although  for  the  time  being,  and  while  such  improvement  is: 
being  made,  such  streets  are  rendered  less  or  wholly  unfit  or  unsafe 
for  such  public  use.  The  duty  in  question,  to  protect  the  public 
by  suitable  precautions  against  danger  and  damage  while  so  improv- 
ing the  streets,  arises  from,  and  is  connected  with  the  right  and  duty 
to  improve,  and  both  are  included  in  the  first  or  primary  duty  im- 
posed by  law  to  keep  the  streets  in  repair  and  all  the  time  in  a  con- 
ditioh  safe  to  the  travelling  public,  as  well  during  the  progress  of 
improvements  as  at  all  other  times.  This  must  be  so,  else  there  is 
no  liability  for  neglect  of  the  duty  in  question,  at  least  in  this 
State  where  the  liability  and  right  of  action  exist  by  statute,  or  not 
at  all.  The  duty  to  repair  and  to  keep  in  repair  is  coupled  with 
the  duty  to  protect  the  public  against  accidents  while  the  streets 
are  out  of  repair  or  while  they  are  being  repaired,  and  they  must  be 
kept  in  a  safe  condition,  or  the  public  must  be  protected  from  acci- 
dent in  some  proper  way  while  they  are  unsafe.  This  view  is  saiio- 
tioned  by  many  cases  in  this  court  and  elsewhere. 

In  the  leading  case  of  Oily  of  Milwaukee  v.  Davis,  6  Wis.  377, 
it  is  said :  ''  The  leaving  of  the  street  in  that  impassable  bonditioiL 
on  the  night  in  question,  without  lights,  fence  or  guard,  or  other 
token,    *    *    *    is  in  fact  the  gravamen  of  the  complaint. 

In  Sewurd  v.  Towii  of  ifilford,  21  Wis.  485,  an  instructioii  was 
approved,  ''that  if  the  town  had  riot  had  time  to  repair  thd'  ioBiA, 
it  should  have  put  up  and  kept  up  proper  guards  at  thitt  place  to* 
notify  and  prevent  travellers  from  going  on  the  dangerous  track. *• 

in  Ward  v.  Town  of  Jefferson,  24  Wis.  342,  the  two  duties  are 
coupled  together,  in  the  language :  "And  to  have  put  the  road  in 
repair,  or  by  other  means  to  have  guarded  against  and  prevented 
the  injury/* 

In  Bammond  v.  Town  of  Mukwa,  40  Wis.  35,  the  present  chief 
justice  said :  "  And  we  are  clear  that  the  town  is  primarily  IilA>le 
when  it  fails  to  keep  such  highway  safe  for  public  travel,  or  does 
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not  use  proper  preeantions  to  warn  travellers  of  the  dangerous  con* 
dition  of  the  highway." 

It  is  said  in  Shearman  &  Bed  field  on  Negligence,  g  399,  citing 
sevend  authorities  :  **  Pending  the  work  of  rebuilding,  if  the  public 
is  put  upon  its  guard,  the  town  will  be  excused  for  the  defective^ 
condition  of  the  highway." 

These  references  are  quite  sufficient  to  show  by  authority,  what 
is  apparent  in  reason,  that  in  the  very  nature  of  the  duty  to  keep 
highways  in  repair  and  safe  for  travel  is  included  the  duty  to  use 
proper  precautions  against  accident  while  they  are  unsafe  and  out 
of  repair,  and  that  the  two  duties,  if  they  may  be  nominally  sepa- 
rated, are  of  the  same  nature  and  obligation,  and  liability  for  their 
non-performance  rests  upon  the  same  degree  of  negligence.  It  fol- 
lows therefore  that  if  the  city  could  not  be  held  to  a  strict  and 
absolute,  but  only  to  a  reasonable  performance  of  the  duty  to  keep 
its  streets  in  repair  and  safe  for  travel,  and  in  respect  thereto  only 
to  the  exercise  of  ordinary  care  and  prudence,  and  would  not  be 
held  liable  for  an  injury  occasioned  by  their  being  out  of  repair  and 
unsafe,  without  actual  or  presumptive  notice  that  they  are  in  such 
condition,  it  should  be  held  to  no  stricter  performance  of  the  duty 
to  protect  the  public  by  suitable  precautions  from  injury  while  the 
streets  are  out  of  repair  and  uns^e  for  travel,  and  in  respect  thereto- 
should  be  held  to  the  exercise  of  the  same  degree  of  care  and  pru- 
dence. It  is  too  well  established  to  require  the  citation  of  author- 
ities, that  if  a  street  should  suddenly  and  without  warning  to  or 
&ult  of  the  city,  come  by  any  means  into  a  condition  dangerous  to 
travel,  the  city  would  not  be  liable  for  damages  occasioned  -thereby, 
without  actual  notice,  or  notice  implied  or  presumed  by  lapse  of 
time,  of  its  condition,  and  until  after  a  reasonable  time  for  repair- 
ing it.  By  the  same  rule,  when  a  street  being  improved  is  made 
safe,  so  far  as  the  public  are  concerned,  by  barriers  or  other  proper 
precautions,  if  suddenly  and  without  warning  to  or  fault  of  the 
city,  it  becomes  unsafe  by  the  removal  of  such  barriers  or  other 
preeantions  by  any  means,  the  city  should  have  the  same  notice. 

In  Shearman  A  Bedfield,  §  376,  it  is  said :  **  During  the  progress 
of  the  work  of  altering  or  repairing  a  highway,  ordinary  care  must 
be  used  to  prevent  injuries  to  passengers  therefrom."  In  Kmster  v. 
City  of  OUumway  34  Iowa,  41,  an  excavation  in  the  sidewalk,  into 
which  the  plaintiff  fell,  had  been  made  and  guarded  in  a  certain 
manner  by  a  builder ;  and  on  the  trial  a  witness  was  asked,  sub* 
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«tantiallf  ,  whether  this  excavation  was  not  guarded  in  the  customarj 
manner  among  builders.  The  eyidence  was  held  improper,  and  the 
Supreme  Court,  in  affirming  the  ruling  say :  '^  The  point  in  issue 
was  as  to  whether  the  defendant  had  been  negligent  in  tact.  If  the 
custom  in  that  city  had  been  to  do  more  in  the  way  of  barricading 
than  ordinary  care  and  prudence  required,  the  defendant  neyerthe- 
less  would  not  have  been  liable  if  it  had  done  only  what  ordinary 
•care  and  prudence  required.  It  must  exercise  ordinary  care.  Custom 
will  not  require  it  to  do  more,  nor  excuse  it  for  doing  less.'' 

We  think  that  we  have  sufficiently  shown  that  the  liability  of  the 
•city  for  not  properly  guarding  a  street  made  dangerous  to  trayeUers 
by  works  of  improyement,  so  as  to  prevent  accidents  thereon,  as  an 
implied  liability  arising  from  its  liability  imposed  by  the  statute  for 
not  keeping  it  in  a  condition  of  repair  and  wdetj,  is  not  an  absolute 
liability,  but  depending  upon  the  want  of  ordinary  care  and  pru* 
dence.  But  in  this  case  it  is  claimed  by  the  learned  counsel  of  the 
respondent,  that  the  charter  (section  11,  sub-ch.  Y  of  ch.  184, 
Laws  of  1874),  requiring  the  city  to  have  inserted  in  contracts  for 
fitreet  improyements  a  stipulation,  in  substance,  that  the  contractor 
**  shall  put  up  and  maintain  such  barriers  and  lights  as  will  effectu- 
ally preyent  the  happening  of  any  accident,"  imposes  upon  the  city 
the  absolute  duty  of  haying  such  barriers  and  lights  put  up  and 
maintained,  which  must  be  strictly  performed.  Whether  this  is  so 
or  not  it  is  unnecessary  in  this  case  to  decide  ;  for  one  of  the  find- 
ings of  the  jury  is,  that  a  barrier  of  a  certain  kind  hod  IxH^n  put  up 
Across  the  dangerous  street  on  Saturday  night  before  the  accident 
occurred,  and  there  is  no  finding  that  it  was  insufficient  to  haye 
preyented  the  accident  if  it  had  remained  until  the  time  of  its 
<X)currenoe.  When  this  duty  has  been  performed  and  a  sufficient 
barrier  has  been  put  up,  as  required  by  law,  the  absolute  liability, 
if  there  is  any  in  such  a  case,  ceases,  and  the  city  is  only  bound  to 
nse  common  care  and  diligence  in  maintaining  it.  If  such  suffi- 
cient barrier  is  afterward  removed  or  thrown  down  by  a  stranger,  or 
from  any  cause,  without  the  knowledge  or  fault  of  the  city  authori- 
ties, and  they  have  no  actual  notice  that  it  is  so  removed  or  thrown 
down,  and  a  sufficient  time  has  not  elapsed,  under  the  circum- 
stances,  to  raise  a  presumption  that  they  had  notice  thereof  before 
the  accident,  the  city  is  not  liable. 

In  Seward  y.  Totou  of  Mil  ford,  8upra,  the  following  instruction 
to  the  jury  was  approved  by  this  court:    **Ifthe  town  p':t  up 
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proper  goards  to  notify  and  keep  travellers  from  going  on  the 
dangerous  track,  and  kept  them  up  until  the  night  of  the  accident, 
and  such  guards  were  removed  by  some  person  in  the  dark,  it  is 
not  liable."  The  case  of  Doheriy  v.  TnlmbUanU  of  WaUhamy  4 
Oiay,  596,  is  closely  analogous  to  this  case  in  its  facts  relating  to 
thft  putting  up  and  the  removal  of  the  barriers.  The  workmen,  be- 
fore they  left  the  work  at  sundown,  put  up  barriers  around  the  well 
which  they  were  digging  in  the  street.  Between  9  and  10  o'clock 
the  same  night  the  obstruction  had  been  removed,  either  by  acci- 
dent or  design,  but  at  what  time  there  was  no  evidence,  and  the 
pbuntiff  fell  into  the  well  and  was  injured.  The  jury  were  in« 
atructed  that  the  town  would  not  be  liable  '/  unless  it  had  reason- 
able notice  of  the  removal  of  the  barriers,  and  that  the  road  had  by 
such  removal  become  again  dangerous,"  and  this  instruction  was 
i^pproved.  In  Aylemporth  v.  0.  R.  L  it  P.  R.  R.  Co.,  30  Iowa, 
459,  the  court  said :  '^  It  is  the  duty  of  railroad  companies,  under 
our  statute,  to  fence  their  roads.  It  is  also  their  duty  to  maintain 
and  keep  up  the  fences  after  they  are  made.  But  before  the  liability 
would  attach  in  the  latter  case,  in  the  absence  of  wrong  on  their  part, 
they  must  have  knowledge  that  the  fence  is  out  of  repair  and  a 
reasonable  time  thereafter  to  put  it  in  repair."  In  Daniels  v.  Pot^ 
Ur.  4  Car.  &  P.  262,  it  is  held  that  a  tradesman,  who  has  a  celkr 
opening  upon  the  public  street,  is  bound,  when  he  uses  it,  to  take 
reasonable  care  that  the  flap  of  it  is  so  placed  and  secured  as  that 
under  ordinary  circumstances  it  shall  not  fall  down ;  but  if  the 
tradesman  has  so  placed  and  secured  it,  and  a  wrong-doer  throws  it 
over,  the  tradesman  will  not  be  liable  in  damages  for  any  injury 
occasioned  by  it.  Authorities  to  fche  same  effect  might  be  multi- 
plied indefinitely,  but  a  principle  so  clearly  founded  in  reason  needs 
no  further  support. 

It  appears  by  the  evidence  that  this  accident  occurred  about  9  or 
10  o'clock  in  the  evening,  and  the  jury  found  that  the  barrier  was 
up  at  4  o'clock  that  afternoon,  ahd  they  found  further  that  it  was 
not  removed  by  the  contractor  or  any  one  in  his  employ,  and  there  was 
no  finding  or  proof  when  the  barrier  was  removed  or  by  whom.  The 
jury  found  that  neither  the  contractor  nor  the  city,  nor  any  of  its 
officers  had  notice  before  the  accident  that  the  barrier  had  been  re- 
moved. If  we  were  to  construe  this  finding  that  the  city  had  no  actual 
or  implied  or  presumptive  notice  of  the  removal,  then  by  the  above 
principle  and  authorities  the  plaintiff  was  not  entitled  to  i*ecover. 
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But  we  do  not  feel  at  liberty  so  to  construe  it,  for  the  jury  probably 
meant  actoal  notice,  as  the  matter  of  implied  notice  from  lapse 
of  time  or  from  circumstances  was  not  alluded  to  in  the  charge  of 
the  court  as  a  principle  that  had  any  application  to  the  case,  and 
there  was  no  finding  on  the  question.  The  learned  counsel  of  the 
respondent  now  insists  that  this  court  should  hold  that  from  the 
mere  lapse  of  time,  of  about  five  hours,  from  4  o'clock  to  the  time 
of  the  accident,  the  city,  through  its  officers  or  agents,  is  presumed, 
as  a  question  of  law,  to  hare  had  notice.  This  might  be  a  question  of 
law  for  the  court,  if  the  jury  had  found  all  of  the  facts  and  circum* 
stances  from  which  a  clear  legal  conclusion  could  be  drawn,  of 
notice  or  want  of  notice.  But  here  there  is  an  entire  absence  of 
facts  pertinent  to  such  an  inquiry.  We  do  not  even  know  when  the 
barrier  was  remoyed,  and  we  know  nothing  of  the  relatiye  situation 
of  the  street  or  the  part  of  the  street  in  which  the  barrier  had  bei^n 
placed  ;  whether  near  to  or  distant  from  the  centers  of  trade  or 
business  ;  whether  much  or  little  used  for  travel ;  how  near  to  it 
were  the  residences  or  j^laces  of  business  of  the  officers  or  agents  of 
the  city,  or  how  near  to  it  they  were  likely  to  pass  in  going  from 
place  to  place  ;  or  any  other  material  fact  to  be  considered  in  form- 
ing such  a  legal  conclusion.  This  presumption  of  notice  must  have 
some  foundation  of  fact,  and  the  facts  must  be  such  as  to  clearly 
riEiise  the  presumption,  or  neither  the  court  nor  jury  would  be  justified 
in  assuming  that  the  city  had  such  notice.  The  special  findings  of 
the  jury  in  these  respects  are  defective,  and  they  are  also  defective 
in  not  finding  that  the  barriers  that  were  put  up  were  reasonably 
sufficient  to  prevent  such  an  accident.  For  these  reasons  the  judg* 
ment  must  be  reversed  and  a  new  trial  had. 

This  opinion  has  been  extended  perhapis  to  a  needless  length,  but 
the  main  question  is  an  important  one,  and  likely  to  arise  in  many 
kindred  cases. 

By  (he  Court. —  The  judgment  of  the  County  Court  is  reversed, 
and  a  new  trial  ordered. 

Judgment  revereetL 
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Contract-- to  buUd  hou$e^ destruction  by  fire  brfore  completion. 

Where  one  haying  nothing  to  do  with  the  painting,  gluing,  carpenter  or 
joiner  work,  contracted  to  famish  materiala  for  the  niaeon  work  of  a  boUd- 
ing  and  perform  the  labor  thereon,  except  that  the  owner  for  whom  the 
same  was  to  be  constructed  was  to  famish,  apon  the  groand,  all  the  sand- 
stone and  a  certain  qaantitj  of  lime,  and  haal  all  the  brick,  and  the  baild. 
ing,  not  being  in  the  exclasive  possession  of  sach  contractor,  just  before 
completion  was  destrojed  bj  fire,  without  the  fault  of  the  contractor,  the 
loss  must  fat]  upon  the  owner,  especiallj  where  he  had  the  same  insured 
at  the  time  for  his  benefit ;  and  such  owner  cannot  require  the  completion 
of  the  balance  of  the  building  without  restoring  the  parts  which  were  so 
destroyed.* 

ACTION  for  serrices  and  materials.      The  opinion  and  head- 
note  show  the  facts.     The  plaintiff  had  judgment  below. 

Finch  d  Bather y  for  appellant. 
Weisbrod  <&  HarshaWy  for  respondents. 

Cassoday,  J.  Neither  party  offered  to  famish  materials,  and 
rebuild  and  restore  the  portions  of  the  building  destroyed  by  the 
fire.  On  the  contrary,  each  insisted  upon  the  other  suffering  the 
loss.  A  large  number  of  cases  are  cited  in  support  of  the  propo- 
sition that  in  case  of  an  entire  and  indivisible  contract  for  the 
building  of  a  house  for  a  specified  sum,  to  be  paid  on  its  comple- 
tion, and  where  the  edifice  is  destroyed  by  fire  during  the  progress 
of  the  work,  the  builder  must  bear  the' loss,  and  be  at  the  expense 
•f  repairing  the  damages.  The  principle  underlying  the  propo- 
sition contended  for,  to  a  certain  extent,  is  undoubtedly  correct. 

In  Brecknock  Canal  Co.  v.  Pritchard,  6  T.  R  750,  the  bridge 
which  the  contractor  agreed  to  build  was  broken  down  by  an  extra- 
ordinary flood,  and  Kexyon,  C.  J.,  said  :  "If  the  defendants  had 
chosen  to  except  any  loss  of  any  kind  it  should  have  been  intro- 
duced into  the  contract  by  way  of  exception."  So  it  was  held, 
on  the  authority  of  Lord  Chief  Justice  Hale,  that  "  the  lessee  of 
a  house,  who  covenants  generally  to  repair,  is  bound  to  rebuild  it 

*  See  note,  88  Am.  Bep.,  206. 
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if  it  be  burned  by  an  accidental  fire."  Bullock  y.  Dommiii,  id. 
650.  See  Walton  v.  Waierhouiie,  2  Sannd.  420;  s.  c,  3  Eeb.  40 ; 
2  WilliamB*  Notes  to  Saunders'  R.  826;  McKenzie  v.  McLeod,  10 
Bing.  385;  Phillips  v.  SievenSy  16  Mass.  238;  Dermott  v.  JoneSy  2 
Wall.  1;  Kramer  y.  Cooh,  7  Gray,  550.  So  it  has  been  held  thai 
'^  where  a  contract  is  made  to  build  and  complete  a  building,  and 
find  materials,  for  a  certain  entire  price,  payable  in  installments  as 
the  work  progresses,  the  contract  is  entire;  and  if  the  building, 
either  by  fault  of  the  builder  or  by  inevitable  accident,  is  destroyed 
before  completion,  the  owner  may  recover  back  the  installments  he 
has  paid.*'  School  Trustees  of  Trenton  v.  Bennett,  27  N.  J.  L,  513. 
So  it  has  been  held  that  non-perf()rmance  by  a  builder,  under  such 
an  entire  contract,  was  not  excused  by  the  destruction  of  the 
building  by  lightning.  School  Dietriet  v.  Dauehy,  25  Conn.  530. 
So  '^  where  a  person  contracted  to  build  a  house  on  the  land  of 
another,  and  the  house  was  before  its  completion  destroyed  by  fire, 
without  his  fault,  it  was  held  that  he  was  not  thereby  discharged 
from  his  obligation  to  fulfill  his  contract."  Adams  v.  Nichols^  19 
Pick.  275  (31  Am.  Dec.  137). 

Such  cases  are  distinguishable  from  one  where  the  contractor 
agrees  to  repair  another's  house  already  built,  and  it  bums  before 
completion  of  the  repairs.  Lord  v.  Wheeler,  1  Gray,  282;  Wells 
y.  Calnanj  107  Mass.  517;  s.  c,  9  Am.  Bap.  65. 

But  the  case  at  bar  is  not  one  of  entire  contract  to  complete  an 
entire  building.  It  is  more  like  Brumby  v.  Smith,  3  Ala.  123,  in 
which  it  was  held  that  "  where  a  workman  agreed  to  complete  the 
carpenter's  work  on  a  house,  and  to  receive  a  certain  sum  on  the 
completion  of  the  work,  his  employer  furnishing  the  materials, 
and  the  house  and  materials  were  destroyed  by  fire,  without  the 
fault  of  the  workman,  the  house  being  in  the  possession  of  the 
employer,  held,  that  the  workman  could  not  recover  a  pro  rata 
compensation  for  the  work  actually  done." 

The  opinion  in  that  case  is  based  upon  Cutter  v.  Powell,  6  T.  R. 
320,  and  Menetone  v.  Athawes,  3  Burr.  1592.  In  Cutter  v.  Powell 
the  sailor  was  to  be  paid  the  sum  named,  "provided  he  proceed, 
continue,  and  do  his  duty  on  board  for  the  voyage;"  and  that 
case,  in  the  language  of  Allen,  J.,  in  Wolfey,  Howes,  20  N.  Y. 
200,  "  is  distinguishable  in  this,  that  by  the  peculiar  wording  of 
the  contract  it  was  converted  into  a  wagering  agreement,  by  which 
the  party,  in  consideration  of  an  unusually  high  rate  of  wages^ 
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undertook  to  insure  his  own  life,  and  to  render,  at  all  hazards,  his 
personal  services  during  the  voyage,  before  the  completion  of 
which  he  died."  Lord  Ken  yon,  in  deciding  Gutter  v.  Powell, 
refers  to  the  peculiar  terms  of  the  contract,  and  says  ''  it  was  a 
kind  of  insurance. '*  Page  324.  See  Taylor  v.  Laird,  25  L.  J. 
(Exch.)  329.  In  the  other  case  referred  to,  Menelone  v.  Athawes, 
the  shipwright  took  the  ship  to  his  own  dock  for  repairs,  the  owner 
agreeing  to  pay  a  sum  named  for  the  use  of  the  dock,  and  also 
for  the  repairs;  and  it  was  held  that  'Uhe  value  of  repairs  may 
be  recovered  though  a  ship  be  burnt  in  dock." 

In  Ifiblo  V.  Binese,  1  Keyes,  476,  it  was  held  that,  ''if  the 
owner  of  a  building  contracts  for  labor  upon  it,  he  is  under  an  im* 
plied  obligation  to  have  the  building  ready  and  in  a  condition  to  re- 
ceive the  labor  contracted  for;  and  if  before  the  work  is  completed 
the  building  is  destroyed  by  fire,  without  the  fault  of  the  contrac- 
tor, the  owner  is  in  default,  and  the  contractor  can  recover  for  all 
that  was  done  up  to  the  time  of  the  fire."  In  that  case,  as  well 
as  this,  the  time  of  performance  had  been  extended  by  the  mutual 
assent  of  the  parties  to  the  contract.  Schwartz  v.  Saunders,  46 
IlL  18,  was  a  case  where  ''the  plaintiff  entered  into  contract  with 
the  defendant  to  do  the  carpenter  work  and  furnish  the  materials 
therefor  upon  a  brick  building;  the  mason  work  was  to  be  done  by 
another  and  independent  contractor.  After  the  brick  work  was 
nearly  completed,  and  a  part  of  the  carpenter  work  done,  the  brick 
walls  were  blown  down.  Held,  that  the  loss  as  to  the  carpenter 
work  fell  upon  the  defendant."  The  court  properly  distingnishud 
the  case  from  some  of  the  cases  cited  above,  on  the  ground  that 
"  the  plaintiff  had  not  undertaken  to  erect  and  finish  this  build- 
ing and  deliver  it." 

In  Bawson  v.  Clark,  70  111.  656,  the  contractors  agreed  to  man- 
ufacture, and  put  into  a  building  then  in  process  of  construction 
certain  iron  work,  but  were  prevented  from  completing  their  con- 
tract by  the  building  being  destroyed  by  fire  without  their  fault; 
and  the  court  held  that  they  could  recover  pro  tanto,  and  without 
performing  the  balance  of  their  contract. 

HoUis  V.  CJiapnian,  36  Tex.  1,  was  a  case  where  the  plaintiff,  a 
carpenter,undertook  to  furnish  materials,and  do  the  wood  work  nec- 
essary to  finish  defendant's  brick  building,  and  to  turn  over  the 
building,  complete,  by  a  given  day,  for  a  specified  gross  sum.  When 
the  plaintiff  had  nearly  completed  the  work  the  building  was  de- 
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strojed  by  fire,  without  his  fault;  and  the  court  held  that  the 
plaintiff  was  entitled  to  reeoTer  for  the  materiaLa  furnished,  and 
work  done  by  him.  Stress  was  there  laid  upon  the  fact  that  the 
contract  was  conditional  —  that  is,  dependent  upon  the  execution 
of  another  contract;  and  hence  it  was  held  to  be  apportionable,  and 
the  contractor  entitled  to  s^pro  rata  pay  for  his  work. 

Taylor  t.  Caldwell,  3  Best  &  Smith,  826,  was  a  case  of  destruc- 
tion by  fire  of  a  music  hall  engaged  for  concerts,  and  it  was  held 
that  both  parties  were  thereby  excused  from  peiiormanoe,  because 
the  general  rule  requiring  absolute  performance  ^^is  only  applicable 
when  the  contract  is  positive  and  absolute,  and  not  subject  to  any 
condition^  either  express  or  implied."  It  was  there  also  held  that 
'^  where  from  the  na.ture  of  the  contract  it  appears  that  the  parties 
must  from  the  beginning  have  known  that  it  could  not  be  fulfilled, 
unless  when  the  time  for  the  fulfillment  of  the  contract  arrived 
some  particular  specified  thing  continued  to  exist,  so  that  when 
entering  into  the  contract  they  must  have  contemplated  such  con- 
tinuing existence  as  the  foundation  of  what  was  to  be  done,  there 
in  th.e  absence  of  any  express  or  implied  warranty  that  the  thing 
shall  exist,  the  contract  is  not  to  be  construed  as  a  positive  con- 
tract, but  as  subject  to  an  implied  condition  that  the  parties  shall 
be  excused  in  case  before  breach  performance  becomes  impossible 
from  the  perishing  of  the  thing  without  the  default  of  the  con- 
tractor. 

In  the  case  at  bar,  as  stated,  Cook,  Brown  &  Co.  were  not  to  do 
any  of  the  carpenter  work,  joiner  work,  painting  or  glazing,  and 
only  to  perform  so  much  of  the  stone,  brick  and  mason  work,  and 
furnish  so  much  of  the  material  therefor  as  was  not  to  be  furnished 
and  performed  by  McCabe,  who  expressly  agreed  to  furnish  upon 
the  ground  all  the  sand  and  stone,  and  twenty-four  barrels  of  lime, 
and  to  haul  all  the  brick,  and  to  furnish  all  good  suitable  mate- 
rials. It  is  evident  from  the  contract  that  the  materials  for  the 
mason  work  and  the  labor  thereon  were  to  be  furnished  and  per- 
formed by  Cook,  Brown  &  Co.  and  McCabe,  acting  in  conjunction 
with  each  other.  The  completion  of  the  mason  work,  which  was 
thus  to  result  from  their  joint  action,  must  necessarily  have  been 
dependent  more  or  less  upon  the  performance  of  the  painting, 
glazing,  carpenter  and  joiner  work,  with  each  and  all  of  the  per- 
sons doing  the  several  kinds  of  work  occupying  the  building,  or 
portions  of  it,  at  the  same  time*     With  much  of  the  material  and 
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Ihb  hind  belonging  to  McCabe,  and  the  materials  furnished  by  Oook, 
Brown  ft  Co.,  together  with  the  value  of  their  labor  thereon,  be- 
ooming  a  part  of  the  realty  as  fast  as  the  same  became  attached  to 
tiie  doO,  it  would  seem  that  no  injustice  cai^be  done,  and  no  legal 
"principle  liolated  by  treating  the  stricture,  as  far  as  completed,  as 
the  '{iropetty  6t  MbCab^,  especially  a6  he  so  treated  it  himself, 
and  got  it  insured  for  his  own  benefit,  and  when  burned  received 
the  insumiice  therefor. 

The'fi[cts  stated  clearly  distinguish  the  cdse  frcJm  JaekionY. 
iJb^^ndy  15  Wis.  107,  and  iall  the  other  cases  cited  by  the  counsel 
for  th^  appellant,  tinlessit  is  Bfiiikhy  y.'SmUh,  3  AIa.  123;  and 
that,  in  our  judgment,  is  not  sustained  by  principle  or  atithdrity, 
And  should  therefore  be  disapproted.  Upon  principle,  as  well  as 
th^  authorities  cited,  we  are  induced  t6  hold  that  (1),  where  there 
is  a  positive  contract  to  do  a  thing,  not  in  itself  unlawful,  the  con* 
tractor  must  perfbrtn  it  or  pay  daniages  for  not  doing  it,  although 
in  i&<)nse(][uence  of  unforeseen  accidents  the  performance  of  his  con* 
trtict  has  become  unexpectedly  burdensome  or  even  Impossible. 
{%)  But  this  rule  is  only  Itpplicable  when  the  contract  is  pk)ditive 
and  absolute,  arid  not  subject  to  any  condition,  either  ezprtos  or 
implicld.  (3)  Whei^  from  the  nature  of  the  contract  it  appears 
that  the  parties  must,  fi^in  the  beginning,  have  knoWn  that  it 
<K>uld  not  be  fulfilled,  unless  when  the  time  for  the  fulflllmeht  of  the 
oontr^t  Arrived,  ^oine  particular  specified  thing  continued  to  exist, 
80  thiit  when  entering  into  the  contract  they  must  have  contem- 
plated such  continuing  existence  as  the  foundation  of  what  was  to 
be  done,  there  in  the  absence  of  any  express  or  implied  warranty 
that  the  thing  shall  exist,  the  contract  is  not  to  be  construed  as  a 
positive  contract,  but  as  subject  to  an  implied  condition  that  the 
parties  shall  be  excused  in  case  before  breach  performance  becomes 
impossible  from  the  perishing  of  the  thing  without  default  of  the 
contractor.  (4)  Where  as  here,  one  having  nothing  to  do  with  the 
painting,  glazing,  carpenter  or  joiner  work,  contracts  to  furnish 
materials  for  the  mason  work  of  a  building  and  perform  the  labor 
therfeoti,  except  that  the  owner,  ior  whom  the  sftuie  is  to  be  con- 
structed, is  to  furnish  upon  the  ground  all  the  sand,  stone,  and  a 
certain  quantity  of  lime,  and  haul  all  the  brick,  and  the  building, 
not  1>eing  in  the  exclusive  possession  of  such  contractor,  just  be- 
fore the  completion  is  destroyed  by  fire,  without  the  fault  of  the 
contractor,  the  loss  must  fall  upon  the  owner,  especially  where  he 
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has  the  same  insured  at  the  time  for  his  benefit;  and  such  owner 
cannot  require  the  completion  of  the  balance  of  the  building  with-^ 
out  restoring  the  parts  which  were  so  destroyed. 

With  our  construction  of  the  contract  the  defendant  was  entitled 
to  sixty  days  within  which  to  make  payment  of  the  balance  of  the 
contract  price,  without  interest;  but  if  he  delayed  payment  for  six 
months  then  he  agreed  to  pay  seven  per  cent,  and  if  one  year  then 
ten  per  cent.  These  proyisions  for  interest  and  an  increase  of  in* 
terest  were,  in  our  opinion,  merely  to  stimulate  the  defendant 
to  pay  promptly  at  the  end  of  sixty  days,  or  at  the  most,  within 
six  months,  and  not  for  the  purpose  of  giving  an  absolute  credit,  of 
one  year. 

The  measure  of  damages  in  such  a  case  is  prima  facie  the  pro^ 
rata  share  of  the  contract  price.  Trowbridge  v.  Bameit,  30  Wis. 
661;  DatUey  y.  Williams,  16  id.  581. 

We  are  inclined  to  think  that  counsel  for  the  appellant  is  right 
in  contending  that  this  was  not  a  proper  case  for  a  forced  reference; 
but  with  our  view  of  the  law  the  court  would  have  been  authorized, 
upon  the  undisputed  evidence,  to  direct  a  verdict  for  the  plaintifb; 
and  as  the  amount,  under  such  evidence,  could  not  have  been  lest 
than  the  amount  found  by  the  referee,  the  defendant  has  in  no  way 
been  injured,  and  therefore  upon  a  well-established  principle  we 
ahould  not  disturb  the  judgment. 

Bjf  the  CbuH.^^The  judgment  of  the  Oiiouit  Oourt  is  affirmed* 

JudgmeiU  ggfirmeeL 
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(nwii.Mu 

PariherMp^vhaieMdiMe9'^totmf9rpr(^§> 

H.  agreed  to  '*  loan  and  advaaoe**  to  M.  aod  I*,  under  the  inn  Bams  of  N. 
Bros.,  $5,000,  from  time  to  time,  as  thA  business  might  require ;  the  tooaej 
to  remain  a  permanent  f  and  not  less  than  one  year  nor  more  than  five  years. 
In  consideration  of  this,  N.  Bros,  agreed  to  devote  their  time  and  skill  t# 
the  bosineBB,  to  keep  aeooonts,  open  to  H.'s  inspection,  and  paj  him  semi* 
annually  three-fifths  of  the  profits,  guaranteeing  that  thej  shoald  amouii 
to  at  least  $8,000  annually.  .  For  secarity,  H.  was  given  a  lien  on  aU  the 
firm  property.    The  agreement  might  be  oontlnned  liy  H.,  for  ten  years. 
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N.  Bro0.  were  to  contract  no  debts  outaide  the  bnalneai,  and  not  to  drair 
on  the  firm  property  except  for  neoeoaary  lapport.  A  violation  of  the  coiw 
tract  waa  to  be  '^  regarded  as  an  end  of  the  loan/'  and  H.  might  then  seia^ 
all  the  firm  property  to  satisfy  his  advances.  HM^  that  H.  was  a  partnair 
as  to  third  persons. 

ACTION  on  promissory  notes.     The  opinion  states  the  caseu 
The  defendant  had  judgment  below. 

Weisbrad  it  ffarshato,  for  appellant. 
A.  Haight,  respondent,  in  person. 

OoLB,  G.  J.  It  is  sought  to  hold  the  defendant  Haigbt  liable  ok 
the  notes  in  suit,  on  the  ground  that  he  was  a  partner  of  Neunuuur 
Bros.,  by  which  firm  the  notes  were  executed.  Haight,  both  by- 
answer  and  affidavit,  denies  that  he  was  a  partner  of  that  firm  anf 
responsible  for  the  payment  of  the  notes.  The  notes  were  given  by 
Neumann  Bros,  in  October  and  November,  1879,  payable  to  the- 
order  of  the  defendant  Wolcott,  who  indorsed  them  to  the  plaintifT 
before  maturity.  The  question  whether  Haight  was  a  partner  cSr 
the  firm  of  Neumann  Bros,  at  that  time,  so  as  to  be  liable  on  the' 
notes,  mainly  depends  upon  what  construction  is  placed  upon  the- 
written  agreement  offered  in  evidence  bearing  date  December  2^ 
1878,  entered  into  between  Haight  of  the  one  part,  and  Morris  and 
Lewis  Neumann,  copartners  and  manufacturers  of  cigars  in  tha- 
city  of  Oshkosh,  of  the  other  part.  By  that  instrument  Haight 
agreed  to  loan  and  advance  to  Morris  Neumann  and  Lewis  Neu^ 
mann,  as  copartners  under  the  firm  name  of  Neumann  Bros.,  the 
sum  of  15,000  from  time  to  time,  as  the  interest  and  requirements: 
of  the  business  might  demand,  and  such  part  thereof  as  Haight 
should  advance  was  to  remain  a  permanent  fund  in  the  business  of 
manufacturing  and  selling  cigars  in  the  city  of  Oshkosh,  for  ancL 
during  the  term  of  not  less  than  one  year,  nor  more  than  five  yean^ 
from  the  date  of  the  agreement,  at  the  option  of  Haight,  except  an; 
was  therein  otherwise  stipulated. 

In  consideration  of  the  sum  of  $5,000  loaned  and  advanced  hjr 
Haight  to  Neumann  Bros.,  they  agreed  to  devote  their  whole  time 
and  skill  to  the  business  aforesaid ;  to  keep  accurate  and  open  ao-- 
eount  of  all  stock  purchased  for  the  business  and  prices  paid  ther^ 
for ;  also  of  all  sales  of  cigars,  the  persons  to  whom  sold,  and  the^ 
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unoimt  reoeiTed  therefor  ;  bIbo  to  ^eep  a  daily  cash  accoimt  of  all 
sams  receiyed  and  paid  otit  in  t»{d  bnsinesg,  irhicli  books  were  at 
all  times  to  be  open  to  the  sapervisioii  and  inspection  of  Haight. 
In  consideration  of  the  nse  of  the  money,  Neumann  Bros,  agreed  to 
pay  Haight,  once  in  each  and  eyery  six  months,  three-fifths  of  all 
the  profits  growing  out  of  said  manufacturing  business,  and  Neu- 
mann Bros,  guaranteed  that  three-fifths  of  the  profits  of  the  busi- 
ness should  amount  to  at  least  t3,000  per  annum.  As  securiiy  for 
the' money  advanced  by  Haight  to  Neumann  Bros^,  he  was  to 'have 
a  lien  upon  all  the  tobacco,  notes,  accounts  and  other  property  of 
the  firm,  and  had  the  option  to  extend  the  agreement  for  a  period 
of  ten  years  from  date.  All  moneys  above  $5,000  which  Haight 
might  advance  or  loan  the  'firm,  it  was  rpiovided  should  ^be  loaaied 
upon  the  same  condition.  Neumann  Bros,  bound  themaelresiio 
contract  no  debts  outside  of  the  legitimate  liusiness  of  manufacttir- 
ing  and  selling  cigars  during  the  term  of  the  agreement,  and  iJiey 
also  agreed  to  use  no  funds  or  other  property  of  the  copariaiership 
of  Neumann  Bros,  except  what  might  be  necessary  for  their  Bujjport 
A  violation  of  the  conditions  of  the  contract  by  Neumann  Bros, 
was  **  to  be  regarded  as  an  end  of  the  loan,"  and  thetetipon  Haight 
was  authorized  to  take  immediate  possession  of  all  company  prop- 
erty and  sell  the  same,  or  a  sufficient  quantity  thereof  to  satisfy 
the  amount  of  money  advanced  by  him  to  the  firm,  aiid  all  sums 
due  him  from  the  firm.  These  are  the  material  parts  of  the  agree- 
ment. 

Now  the  learned  counsel  for  the  plaiiitilF  insist  that  under  the 
terms  of  this  agreement  the  defendant  Haight  indi^Utably  became 
a  partner  of  the  firm  of  Neumann  Bros.,  and  is  responsible  for  its 
debts.  They  claim  and  argue  that  the  instrument  itself  shows  that 
Haight  loaned  the  firm  $5,000,  which  was  expressly  made  a  per- 
manent fund  for  carrying  on  the  business  of  manufiactnring  and 
selling  cigars ;  that  Neumann  Bros,  made  no  promise  nor  entered 
into  any  obligation  to  repay  that  loan  at  any  time,  and  that  the 
manifest  intention  of  the  parties  was  that  the  sum  loaned  should 
remain  and  constitute  the  capital  while  the  partnership  existed. 
This  sum,  it  is  said,  was  to  be  used  and  employed  in  carrying  on 
the  business,  as  well  for  the  benefit  of  Haight  as  the  other  members 
of  the  firm.  Further  that  no  rate  of  interest  for  the  loan  was 
agreed  upon  by  the  parties ;  that  Haight  was  to  have  three-fifths  ot 
the  profits  of  the  business  for  the  use  of  his  money.     It  is  said  that 
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he  was  to  have  that  share  of  the  profits  as  such ;  had  a  right  to 
have  an  account  taken  of  the  business  at  the  end  of  each  six  months, 
and  a  division  of  the  profits  in  that  proportion,  whatever  they 
might  appear  to  be.  The  contention  is  that  this  clearly  made  him 
a  partner  within  the  principles  of  law  relating  to  partnerships. 

This  argument  appeal's  to  us  sound  and  incontrovertible.  But  it 
is  said  in  answer  to  this  view,  that  the  intention  of  the  parties  waa  - 
that  Haight  should  receive  three-fifths  of  the  profits  of  the  busi« 
ness  as  a  mode  of  compensation  for  the  use  of  his  money,  but  that 
he  was  not  to  participate  in  the  profits  as  such.  On  looking  at  the 
different  clauses  of  the  agreement,  it  is  very  clear  to  our  minds  that 
this  construction  is  not  correct.  We  have  no  doubt  in  the  language 
of  the  authorities,  that  Haight  had  an  interest  in  the  profits  as 
profits,  because  he  could  claim  at  the  end  of  each  six  months  three- 
fifths  of  the  profits  specifically,  whatever  they  might  appear  to  be- 
Certainly  he  had  the  right  at  that  period  to  insist  upon  an  account- 
ing, and  a  division  of  the  profits.  Neumann  Bros,  were  prohibited' 
from  using  the  funds  or  other  property  of  the  copartnership  during 
the  continuance  of  the  term,  except  such  as  might  be  necessary  for 
their  maintenance  and  support,  showing  that  they  were  not  the  sole 
owners  or  proprietors  of  the  concern.  Probably  there  would  not  be 
any  doubt  upon  this  point  were  it  not  for  the  clause  wherein  Neu- 
mann Bros,  guarantee  that  three-fifths  of  the  profits  should  amount 
to  at  least  t3,000  per  annum.  Bnt  that  stipulation  was  obviously 
inserted  for  the  benefit  of  Haight,  and  with  the  evident  purpose  of 
securing  to  him  at  all  events  that  sum  in  case  the  business  was  not 
successful,  or  the  anticipated  profits  were  not  realized.  If  Haight 
was  to  have  an  interest  in  the  profits  as  profits,  it  is  manifest  there 
would  necessarily  be  a  community  of  loss  as  well  as  of  profit  in- 
volved in  the  agreement.  In  other  words,  there  would  be  a  part- 
nership according  to  this  common  test. 

But  it  is  said  the  facts  of  the  case  are  quite  analogous  to  those  in- 
volved in  Cooper  v.  Tappan,  9  Wis.  361 ;  Ford  v.  Smith,  27  id. 
261  ;  Ricliardson  v.  Hughiity  76  N.  Y.  55  ;  s.  c,  32  Am.  Rep.  267  ; 
and  Eager  y.  Crawford,  76  N.  Y.  97.  In  Cooper  v.  Tappan,  an  agree- 
ment was  made  that  a  party  was  to  receive  as  his  share  of  the  busi- 
ness $250  every  six  months,  in  consideration  of  $2,000  advanced  to 
the  concern,  without  any  reference  to  the  fact  whether  the  busi- 
ness produced  a  profit  or  not.  Notes  were  given  for  the  amount, 
payable  every  six  months,  and  also  for  the  sum  advanced.     That 
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fact,  and  the  additional  fact  that  the  payee  was  to  have  an  absolnte 
-sum  as  his  share  of  the  profits,  without  reference  to  whether  there 
ware  any  profits  or  not,  were  strongly  relied  on  as  showing  that 
there  was  no  community  of  profit  and  loss  in  the  business,  or  in 
other  words,  that  a  partnership  did  not  exist  between  the  parties. 

-ilii  Ford  Y,  Smilh,  "  there  was  no  evidence  proving  or  tending  to 
prove  an  agreement  to  divide  the  profits  as  such.  The  division  of 
the  profits,  if  any,  was  at  most  a  mere  arrangement  by  which  Imus 
was  to  obtain  compensation  for  his  labor  and  services,  or  as  wages 
to  be  paid  him."    Page  266. 

^The  case  of  Richardson  v.  Hughitt  is  more  similar  in  its  facts  to 
'.the  one  at  bar,  but  still  that  is  distinguishable.  The  court  con- 
•^  «trued  the  agreement  in  that  case  as  amounting  to  a  contract  for  a 
loan,  aad  the  provision  as  to  profits  being  intended  merely  as  a 
mode  of  providing  compensation  to  the  lender  for  the  use  of  his 
rmoney  advanced.  The  lender  there  received  the  share  of  the  profits 
aiotas  a  partner,  but  on  account  of  the  debt  owing  to  him  by  the 
£rm  ;  the  court  holding  that  he  was  only  interested  in  the  profits  of 
.the  business  as  a  measure  of  compensation  for  the  use  of  his  money. 
iEager  v.  Crawford^  is  so  unlike  the  present  case  that  we  do  not 
deem  it  necessary  to  comment  upon  it.  We  think  the  case  before 
XLS  is  more  analogous  to  that  of  Leggett  v.  Hgde^  58  N.  Y.  272  ;  s. 
C5.,  17  Am.  Rep.  244 ;  Whitney  v.  Ludinglon,  17  Wis.  140  ;  MUUr 
w.  Price,  20  id.  117 ;  UpJiam  v.  Hefoitt,  42  id.  85.  The  case  of 
Xeggett  v.  Hydey  in  its  leading  facts,  is  much  like  the  one  at  bar. 
TThere  it  was  held  that  "  one  who  is  interested  in  the  profits  of  a 
l)usiness  as  profits,  and  not  as  a  means  of  compensation  for  services, 
is  a  partner  as  to  third  ^)ersons,  and  is  liable  as  such  for  the  debts. 
Defendant  H.  loaned  to  the  firm  of  A.  D.  P.  &  Co,  $2,000,  to  be 
used  in  the  business  for  one  year,  under  an  agreement  that  he  was 
*o  receive  one-third  of  the  profits,  which  were  to  be  settled  half- 
jrearly,  and  at  the  end  of  the  year,  if  he  did  not  conclude  to  become 
^partner,  he  was  to  be  repaid  his  $2,000  out  of  the  concern."  The 
<;ourt  held  (Church,  C.  J.,  dissenting)  "that  the  money  so  in- 
vested was  used  by  the  firm  for  the  benefit  of  H.  ;  that  he  had 
an  interest  in  the  profits  as  such,  not  as  a  measure  of  compen- 
.sation,  but  as  a  result  of  the  capital  and  industry,  and  that  as  to 
Jthe  creditors  of  the  firm,  he  was  a  partner."  These  head-notes 
.'Correctly  state  the  decision,  which  is  quite  instructive,  and  re- 
news many  cases  on  this  brancli  of  the  law.     But  still  that  case 
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is  distinguishable  from  the  one  at  bar ;  for  there  the  lender  was 
to  be  paid  his  12,000  if  he  did  not  become  a  partner.  Here  no 
provision  is  made  by  any  undertaking  entered  into  by  Neamann 
Bros.,  for  the  repayment  of  the  money  adyanced  ;  the  only  pro- 
vision upon  that  subject  being  that  in  case  of  a  violation  of  any  of 
the  conditions  of  the  agreement,  the  loan  was  to  be  regarded  as  at  an 
and,  and  Haight  was  authorized  to  take  possession  of  the  property 
of  the  firm  and  sell  it,  and  thus  reimburse  himself  for  all  ad- 
Tances  made.  As  we  have  said  before,  we  cannot  doubt  that  by 
the  terms  of  the  agreement  he  became  a  partner  of  the  firm  .of 
Neumann  Bros. 

The  judgment  of  the  Circuit  Court  must  therefore  be  reversed, 
and  a  new  trial  ordered. 

By  the  Oauri. — So  ordered. 

JudgmefU  rw0rs9d. 
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Ageney  —  uiU — fnemarofndwn  dgned  by  agent  ^^widm^ee, 

A.  mAmorandom  of  Bale  was  written  by  the  vendor  in  his  book,  and  signed  by 
him,  and  bj  the  porchaser's  agent  in  his  own  name.  HM^  a  valid  oontraet, 
not  to  be  varied  bj  parol. 

ACTION  for  breach  of  contract.      The  head-note  and  opinion 
show  the  facts.     The  plaintiff  had  judgment  below. 

Smithy  Rogers  d  Frank,  for  appellant. 

Harhw  Pease,  for  respondent. 

• 

Taylor,  J.  The  case  presents  this  question :  Was  it  competent 
for  the  plaintiff,  after  having  made  and  signed  the  writing  above  set 
forth,  to  show  by  parol  that  the  purchase  was  a  purchase  by  sample? 
The  respondent  testified  that  after  he  made  the  purchase  of  the 
agent  of  the  appellant,  he  paid  the  $25,  and  then  took  out  his 
memorandum  book  and  wrote  the  above-quoted  memorandum 
therein,  which  was  signed  by  himself  and  the  agent  of  the  appel- 
lant.    The  respondent  kept  the  memorandum  in  his  possession. 
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On  the  part  of  the  learned  counsel  for  the  appellant  it  is  uiged 
that  this  writing  is  in  itself  a  perfect  contract,  which  shows  on  its 
face  that  the  respondent  purchased  of  the  appellant  300  bushels  of 
barley  at  a  price  named,  to  be  delivered  within  a  specified  time ; 
and  that  the  same  being  signed  by  the  agent  of  the  appellant^ 
although  in  the  name  of  the  agent,  it  bound  the  appellant  to  de- 
li ?er  the  barley  according  to  its  terms.  We  are  inclined  to  think 
the  question  of  the  admissibility  of  the  parol  evidence  showing  the 
terms  of  the  sale  depends  upon  the  question  whether  the  appellant 
was  bound  by  the  terms  of  the  writing,  If  the  appellant  were  not 
bound  by  its  terms,  then  the  respondent  would  not  be.  If  the  re- 
8pondent,after  making  the  contract  of  purchase,  had  made,  an  entry 
of  the  terms  of  the  sale  in  his  memorandum  book  for  the  mere  pnr- 
pose  of  aiding  his  memory  m  regard  to  the  matter,  and  for  his  own 
convenience,  without  requiring  the  agent  of  the  appellant  to  sign 
the  same,  such  memorandum  would  not  constitute  the  contract  be- 
tween the  parties,  and  would  bind  neither.  It  would  have  no 
greater  effect  as  proof  of  the  contract  in  fact  made  by  the  parties 
than  any  other  entry  made  by  a  party,  to  which  he  might  refer  for 
the  purpose  of  refreshing  his  memory  as  to  the  terms  of  the  trans- 
action. The  appellant  would  not  be  bound  by  such  an  entry  be- 
cause made  without  his  being  called  upon  to  consent  to  its 
terms ;  and  the  respondent  would  not  be  bound  because  it  would  be 
held  to  be  a  mere  memorandum  of  the  transaction  in  aid  of  his 
memory,  and  not  intended  as  binding  him  to  its  exact  termi^.  The 
appellant  would  be  at  liberty  to  insist  that  the  parol  contract  was 
the  only  contract  he  had  made.  The  writing  made  without  his 
assent  thereto  by  the  other  party  could  in  no  way  bind  him,  and 
consequently  would  not  bind  the  other  contracting  party.  If  in 
such  case  the  appellant  insisted  that  the  parol  contract  was  in  fact 
the  same  as  the  writing  made  by  the  respondent  in  his  memoran- 
dum book,  such  memorandum  could  be  used  as  an  admission  of  the 
respondent  to  support  his  version  of  the  contract,  and  to  that  ex- 
tent only  would  it  be  evidence  for  him. 

The  effect  of  a  memorandum  of  sale,  made  without  the  assent  or 
authority  of  all  the  parties  to  the  contract,  Is  illustrated  by  the 
decisions  of  the  courts  upon  the  sufficiency  of  such  unauthorized 
memorandum  to  satisfy  the  statute  of  frauds.  It  has  been  often 
held  that  the  party  not  assenting  to  the  making  of  such  memoran- 
dum is  not  bound  thereby,  and  may  prove  the  terms  of  the  parol 
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contract  for  the  very  purpose  of  showing  that  the  memorandum 
does  not  state  the  r^  contract  between  the  parties  and  so  defeat  a 
recovery  upon  it  under  the  statute  of  frauds  for  want  of  a  sufficient 
note  or  memorandum  thereof  in  writing.  See  Benjamin  on  Sales 
(3d  Am.  ed.),  §§  209,  212,  and  notes.  It  is  evident  that  the  prin* 
oiple  of  these  cases  can  have  no  application  to  a  case  where  it  i» 
shown  that  both  parties  have  assented  to  and  signed  the  writing. 
It  is  well  settled  by  the  authorities  that  where  a  writing  contains  in 
itself  all  the  elements  of  a  valid  agreement  to  sell  on  the  one  part 
and  buy  on  the  other,  so  far  as  the  writing  sets  out,  either  in  ex- 
press terms  or  by  legal  intent,  the  conditions  of  the  contract,  it 
cannot  be  varied  by  parol  evidence. 

It  is  said  on  the  part  of  the  learned  counsel  for  the  respondent 
that  this  writing  does  not  bind  the  appellant,  because  his  agent 
signed  his  own  name  and  not  the  name  of  his  principal,  and  so  it 
should  not  and  does  not  bind  the  respondent.  It  is  also  said  that 
the  appellant's  agent  signed  the  memorandum  as  a  mere  acknowl- 
edgment of  the  receipt  of  the  125,  and  not  as  assenting  in  any 
way  to  its  terms  as  an  agreement  to  sell.  The  cases  are  very  clear 
that  when  a  person  acts  for  a  principal,  and  such  fact  is  known  to 
the  party  dealing  with  him,  his  contract,  though  executed  in  hia 
own  name,  binds  his  principal  equally  as  though  signed  in  the 
name  of  such  principal,  and  that  parol  evidence  is  admissible  ta 
show,  the  fact  of  his  agency  in  order  to  charge  the  principal,  not- 
withstanding the  writing  is  executed  by  the  agent  in  his  own  name» 
Benjamin  on  Sales,  §  236 ;  Tru$man  v.  Loder,  11  Ad.  &  EL,  587- 
594  ;.  Siowett  v.  Eldred,  39  Wis.  615  ;  Taintor  v.  Prendergasty  a 
Hill,  72 ;  Higgim  v.  Senior^  8  M.  &  W.  840 ;  Huntington  v.  Knox, 
7  Gush.  371 ;  Story  on  Agency,  §  410.  Many  other  cases  might 
be  cited  to  the  same  point  These  cases  go  so  far  as  to  hold  that 
such  signature  of  the  agent  is  good  under  the  statute  of  frauds. 
The  signature  of  the  agent  in  such  case  is  deemed  the  signature  of 
the  principal,  and  is  a  sufficient  signing  to  take  the  case  out  of  the 
statute. 

In  an  action  upon  this  writing  by  the  respondent  against  the 
appellant,  it  seems  to  us  clear  that  the  appellant  would  be  bound 
by  its  terms.  Had  the  price  of  barley  advanced,  he  would  be  bound 
to  deliver  according  to  its  terms  for  the  price  fixed  therein.  In  our 
opinion  the  writing  signed  by  the  vendor  admits  that  the  vendee, 
whon  luune  is  also  signed  thereto,  bought  of  him  300  bushels  of 
VoL  XL— 98 
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barley  at  65  cents  per  50  lbs.,  to  be  delivered  as  therein  stated^  and 
that  the  vendee  had  paid  him  125  on  the  contract  price.  All  these 
matters  are  made  clear  by  the  writing  itself  in  express  terms.  It 
is  equally  clear,  that  from  the  terms  of  the  writing  the  law  implies 
that  payment  was  to  be  made  on  delivery,  and  probably  that  the 
barley  should  be  merchantable ;  but  for  the  purposes  of  this  case  it 
is  unnecessary  to  determine  whether  the  merchantable  quality  of 
the  barley  to  be  delivered  is  a  legal  implication  from  the  terms  of 
the  contract  or  not.  It  is  enough  for  the  determination*  of  this 
case  to  know  that  there  is  neither  an  express  statement  in  the 
writing,  nor  a  legal  implication  from  what  is  stated,  that  the  bar- 
ley was  sold  by  sample,  or  that  it  should  be  of  the  quality  of  a 
sample  furnished  to  the  buyer  at  the  time  of  the  contract.  This 
court  has  repeatedly  held  that  where  there  is  a  written  instrument 
binding  upon  both  of  the  parties  thereto,  which  in  itself  is  a  com* 
plete  contract  capable  of  being  understood  and  enforced,  parol  evi- 
dence cannot  be  resorted  to  to  change  its  express  provisions  or  their 
legal  effect.  In  Charles  v.  DeniSy  42  Wis.  56  ;  s.  c.  24  Am.  Bep. 
383,  it  was  held  that  one  who  indorses  a  note  in  blank,  without  any 
qualification  to  such  indorsement  in  writing,  cannot  show  by  parol 
any  matter  which  varies  or  contradicts  the  legal  liability  which  the 
law  attaches  to  such  indorsement.  In  that  case  the  indorser  offered 
to  show  that  when  he  indorsed  the  note  it  was  understood  and 
agreed  between  the  parties  that  he  should  not  be  liable  upon  such 
indorsement,  and  that  it  was  simply  made  to  transfer  the  title  to 
the  note. 

The  written  contract  being  plain  and  unequivocal,  no  parol  evi- 
dence can  be  given  to  explain  or  change  its  terms.  P&ei  v.  BaU^ 
road  Co.,  19  Wis.  118 ;  Same  v.  Same,  20  id.  594.  These  cases 
involved  the  construction  of  a  contract  in  the  shape  of  a  receipt 
given  by  the  railroad  company  for  freight  agreed  to  be  transported 
by  it.  It  was  held  that  by  the  terms  of  the  receipt  the  railroad 
company  agreed  to  transport  to  and  deliver  in  New  York,  and  it 
could  not  show  by  parol  that  it  was  agreed  that  it  should  deliver 
the  goods  at  the  terminus  of  its  road  in  Chicago  to  another  carrier, 
to  be  transported  from  there  to  New  York  by  such  other  carrier. 
The  case  of  Meyer  v.  Evert\  4  Gamp.  -22,  was  in  all  respects  like 
the  case  at  bar.  The  plaintiff  had  bought  ^'  50  hogsheads  of  Hambro 
sugar  loaves  at  155s.,  free  on  board  a  British  ship ;  acceptance,  90 
days."    The  writing  in  the  case  was  what  is  called  a  bought  note, 
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signed  by  the  defendant,  and  the  desoription  of  the  sugar  bought, 
with  price,  etc.,  was  as  above  quoted.  In  his  complaint  the  plaint* 
iff  alleged  that  he  purchased  the  sugar  by  sample  ;  and  alleged,  as 
a  breach  of  the  contract,  that  the  sugar  delivered  was  not  as  good 
as  the  sample.  Lord  Ellenborough  nonsuited  the  plaintiff  on 
the  trial,  giving  the  following  reasons  :  "  It  was  no  part  of  the  con- 
tract that  the  sugar  should  be  equal  to  the  sample.  Where  goods 
are  sold  in  this  way,  I  think  evidence  might  be  admissible  to  show 
that  at  the  time  of  the  sale  a  sample  was  fraudulently  exhibited  to 
deceive  the  buyers,  whereby  the  plaintiff  had  been  induced  to  pur- 
chase the  commodity  which  turned  out  of  greatly  inferior  quality 
and  value.  But  when  the  sale  note  is  silent  as  to  the  sample,  I 
cannot  permit  it  to  be  incorporated  into  the  contract.  This  would 
be  contrary  to  Meres  v.  Ansell,  3  Wil.  275,  and  would  amount  to 
an  admission  of  parol  evidence  to  contradict  a  written  document.'' 
Gardiner  v.  Grayy  4  Camp.  144,  was  in  all  respects  like  Meyer  v. 
Bverih,  and  a  like  decision  was  made  by  the  same  learned  judge. 
Although  these  are  nisi  prius  cases,  they  are  considered  good  law 
in  England,  and  are  quoted  as  authority  in  Benjamin  on  Sales  (3d 
ed.),  §  650.  These  decisions  are  sustained  upon  the  well-settled 
rule  that  parol  evidence  cannot  be  received  to  contradict,  vary  or 
add  to  a  written  contract,  perfect  in  itself. 

This  court  has  adhered  strictly  to  the  rule  that  a  written  con- 
tract cannot  be  varied  or  changed  by  parol  proof.  See  Whiting  v. 
Oauld,  2  Wis.  552 ;  Lowher  v.  Connit,  36  id.  176 ;  Hubbard  v. 
Marshall,  50  id.  322  ;  ScIiuUz  v.  Coon,  51  id.  416.  In  the  last  case 
cited  the  written  contract  of  sale  was  hardly  as  definite  as  the  one 
proved  in  the  case  at  bar,  yet  this  court  held  that  it  was  evidently 
a  contract  of  sale,  and  parol  evidence  could  not  be  given  to  vary  or 
contradict  its  terms. 

It  appearing  that  the  contract  was  in  writing,  and  such  written 
contract  failing  to  show  that  the  sale  was  by  sample,  it  was  clearly 
error  to  permit  the  plaintiff  to  show  by  parol  that  the  sale  was  in 
fact  made  by  sample.  Upon  the  competent  evidence  given  upon 
the  trial,  the  question  whether  the  sale  was  by  sample  or  otiierwise 
was  immaterial,  and  should  not  have  been  submitted  to  the  jury. 

The  judgment  of  the  County  Court  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Judgment  reversed. 
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A  guaranty  by  a  debtor  of  a  note  of  a  third  person  tamed  oat  for  Us  delit  la 

not  within  the  ittatate  of  fraade.* 

ACTION  on  a  guaranty  expressing  no  consideration.   The  opinion 
states  the  facts.     The  defendant  had  judgment  below. 

TinUin  <&  Ifanssau,  for  appellant. 

R.  L.  Wing,  and  Ed,  E,  Bryant,  for  respondent. 

Cassodat,  J.  Section  2307,  R.  S.,  among  other  things^  pxo» 
Tides,  in  effect,  that  '^  every  special  promise  to  answer  for  the  debt» 
default  or  miscarriage  of  another  person,  *  *  *  shall  be  Toid* 
unless  such  agreement,  or  some  note  or  memorandum  thereof^ 
expressing  the  consideration,  be  in  writing  and  subscribed  by  the 
party  charged  therewith."  This  statute  has  been  in  force  for  many 
years.  Sec.  2,  ch.  107,  R.  S.  1858.  This  court,  as  wdl  as  others, 
has  frequently  held  that  no  ''  special  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another  person  "  can  be  enforced  unless 
it  be  in  writing,  subscribed  by  the  party,  and  expressing  a  considera- 
tion. Taylor  v.  Pratt,  3  Wis.  674;  Reynolds  v.  OarpefUer,  3  Pin* 
ney,  34;  Day  v.  Elrnore,  4  Wis.  190;  Houghton  v.  Ely,  26  id.  181; 
Parry  v.  Spikes,  49  id.  384.  But  can  it  here  be  reasonably  claimed 
that  the  promise  of  the  defendants,  sued  upon,  was  to  answer  for 
the  debt,  default  or  miscarriage  of  another  person  ?  At  the  time 
of  the  accounting  and  settlement  of  the  defendants  with  the  agent, 
the  maker  of  the  note  in  question  was  not  indebted  to  the  plaintiff, 
but  to  the  defendants.  The  note  was  not  given  for  property  be- 
longing to  or  furnished  by  the  plaintiff,  but  for  property  belonging 
to  and  furnished  by  the  defendants.  The  note  at  the  time  was  the 
property  of  the  defendants. 

The  defendants  being  indebted  to  the  plaintiff  for  money  or  notes 
taken  for  the  plaintiff's  machines,  and  by  them  converted  to  their 
own  use,  turned  out  the  note  in  question,  with  their  guaranty  upon 

*To  same  effect,  King  t.  Summit  (78  Ind.  8U),  88  Am.  Bep.  145. 
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it,  as  their  own  property,  in  payment  of  their  own  debt.  Are  they 
to  be  discharged  of  their  debt  without  being  held  liable  on  their 
goaianty  ?  Does  the  case  come  within  the  language  or  meanin]g  of 
the  statute  ?  Was  the  promise  of  the  defendants  any  tiling  moit 
Haxa  a  promise  to  pay  their  own  debt  in  the  manner  stated  ?  We 
think  it  was  not,  and  the  case  therefore  comes  clearly  within  the 
rule  of  Wpnan  v.  Ooodrich,  26  Wis.  21,  where  it  was  held  that 
*^  where  the  owner  of  a  note,  as  part  of  the  terms  of  sale  thereof, 
guarantees  its  payment,  his  contract  is  not  within  the  dtatute  of 
frauds.''  It  was  not  the  consideration  of  the  note  which 'Was  the 
basis  of  the  promise  of  the  defendants  to  the  plaihtitt,  but  the 
money  or  property  of  the  plaintiff,  which  the  def endiCnts  had  con* 
Terted  to  their  own  use,  and  which  they  undert<>ok  to  pay  by*  the 
transfer  of  the  note  with  their  guanmty  upon  it.  It  was  in  form  a 
guaranty  of  the  payment  of  the  note,  but  the  guaranty  was  in  fact 
made  in  (layment  of  thdir  own  debt.  Such  a  case  is  neither  within 
the  letter  nor  dpirit  of  the  statute,  as  abundantly  appears  from  the 
decisions  of  this  court,  and  cases  therein  cited.  Dyer  v.  Gibson, 
16  Wis.  557 ;  Putnetf  v.  T'amham,  27  fd.  187 ;  Taung  v.  French, 
85  id.  111.  See  aldo.  Barker  v.  Scudder,  56  Sfo.  272;  Hall  v. 
BadfferSy  7  Humph.  536;  Fowler  r.  Clearwater,  35  Barb.  143. 

The  judgfaient  of  the  Olrouit  Oburt  is  reversed,  and  the  cause  is 
lemandM  for  a  neir  ^riaL 

IfwtrUl^rfUred. 
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A  promiflsorj  note,  ooadttloaed  to  pay  ezpenaas  of  oolleoiiOB,  ineladlng 
attorney's  fees,  and  gluing  the  payee  power  to  declare  it  due  at  any  time  he 
may  deem  it  inaecnre,  is  not  negotiable.* 

ACTION  on  a  promissory  note.    The  opinion  shows  the  pdnts. 
The  defendant  had  judgment  below. 

8.  W.  McOaslin  and  Frederick  JT .  Cbnover,  for  appellant. 

•  Tbsaae  «fftet»  nm  Nat,  BH,  uf  Ntw  Windrw  t.  Bwnum  04  N.  a  94),  ST  Aaa 
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Mantoaring  A  Sliafer,  for  respondents. 

Lyon^  J.  The  only  question  to  be  detennined  on  this  appeal  is, 
whether  the  instrument  in  suit  is  a  promissory  note.  If  a  note,  it 
is  negotiable  as  a  matter  of  course^  because  by  its  terms  it  is  pay- 
able to  the  payees  named  therein  or  order. 

Mr.  Byles^  in  his  treatise  on  Bills  and  Notes,  defines  a  promissory 
note  as  being  '^  an  absolute  promise  in  writing,  signed  but  not 
sealed,  to  pay  a  specified  sum  at  a  time  therein  limited,  or  on 
demand,  or  at  sight,  to  a  person  therein  named  or  designated,  or  to 
his  order,  or  to  the  bearer."  Page  11.  Judge  Stoey,  in  his  com- 
mentaries on  the  Law  of  Promissory  Notes,  says  :  ''A  promissory 
note  may  be  defined  to  be  a  written  engagement  by  one  person  to 
pay  another  person  therein  named,  absolutely  and  unconditionally^ 
a  certain  sum  of  money  at  a  time  specified  therein.''    Page  2. 

It  is  claimed  that  the  instrument  in  suit  is  not  a  promissory  note, 
because  :  (1)  The  stipulation  to  pay  expenses  of  collection  makes 
the  amount  uncertain  which  the  defendants  promise  to  pay.  (2) 
The  right  given  the  payees  to  declare  the  money  due  at  any  time 
they  may  deem  themselves  insecure  also  rendered  the  time  uncertain 
when  the  money  would  become  payable.  (3)  By  the  terms  of  the 
instrument,  the  title  to  and  the  ownership  and  right  to  the  posses- 
sion of  the  machine  for  which  it  was  given,  remained  in  the  payees, 
and  hence  the  instrument  shows  on  its  face  that  there  was  no  con- 
sideration for  it. 

These  propositions  were  very  ably  argued  by  the  learned  counsel  for 
the  respective  parties,  and  they  referred  us  to  numerous  adjudica- 
tions bearing  upon  them.  The  learning  and  research  of  counsel 
have  greatly  aided  us  in  our  deliberations  upon  the  case.  On  the 
first  two  of  the  above  propositions  there  is  much  conflict  in  the  cases* 
Many  courts  whose  decisions  command  the  highest  respect  have 
held  that  stipulations  like  those  under  consideration,  in  an  instru- 
ment which  would  otherwise  be  a  negotiable  promissory  note, 
destroy  its  character  as  such,  while  many  other  courts  of  equal 
authority  have  held  the  contrary  doctrine.  The  cases  on  the  subject 
are  too  numerous  to  be  here  cited,  but  references  to  many  of  tliem 
will  be  found  in  the  briefs  of  the  respective  counsel  It  may  be  re* 
marked,  preliminarily,  that  the  statute  (B.  S.  495,  §  1675)  is  merel; 
a  re-enactment  of  the  substance  of  the  Statute  3  &  4  Anne,  c.  9, 
which  was  passed  for  the  purpose  of  establishing  the  negotiabilitj 
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of  promissory  notes^  that  quality  having  been  denied  to  them  by 
Lord  Holt,  in  Clerks  v.  Martin,  2  Ld.  fiaym.  757.  See  Smith'* 
Merc.  Law,  199.  Neither  the  statute  of  Anne  nor  onr  statute  at- 
tempts to  define  a  promissory  note,  or  to  state  its  essential  quali- 
ties. To  ascertain  these  we  must  refer  to  the  principles  of 
mercantile  law  as  laid  down  in  approved  treatises,  and  in  those 
adjudged  cases  which  are  regarded  as  authoritative. 

The  first  specific  ground  upon  which  the  negotiability  of  the 
instrument  in  suit  is  denied  will  now  be  considered.  The  instru- 
ment contains  this  clause  :  '*  We  also  agree  to  pay  all  expenses,, 
including  attorney's  fees,  incurred  in  collecting ;"  meaning  of  course 
in  collecting  the  money  which  the  defendant  therein  promised  to 
pay  E.  M.  Birdsall  &  Co.,  or  order.  The  sum  to  be  so  paid  is  uncer- 
tain in  amount,  and  dependent  upon  the  contingency  that  expenses 
in  that  behalf  are  incurred.  The  promise  to  pay  such  expenses  (if  any 
are  incurred)  is  a  part  of  the  instrument,  and  cannot  be  separated 
from  the  preceding  promise  therein  to  pay  a  specified  sum  and 
interest.  The  payment  of  the  certain  and  the  uncertain  amounts, 
added  together,  is,  so  to  speak,  the  aggregate  promise  in  the  instru- 
ment. It  would  seem  therefore  on  principle  that  there  is  an  element 
of  uncertainty  in  the  instrument  in  respect  to  the  sum  of  money 
for  which  it  was  given.  If  so,  it  contains  no  promise  to  pay  a  certain 
or  specified  sum,  and  hence,  under  all  or  nearly  all  of  the  authori- 
ties, is  not  a  promissory  note* 

A  large  number  of  cases  have  been  cited  which  hold  that  if  the 
amount  payable  at  the  maturity  of  the  paper  is  fixed  and  certain  — 
the  instrument  containing  the  other  essentials  of  a  note —  it  is  still 
a  note,  although  it  contains  a  further  promise  to  pay  an  uncertain 
sum  for  expenses  or  costs  of  collection  if  not  paid  at  maturity,  or  if 
suit  be  brought  upon  it.  We  have  examined  many  of  these  cases^ 
and  in  all  thus  examined  we  find  express  stipulations  that  such  ex- 
penses or  costs  are  only  payable  provided  default  be  made  in  the 
payment  of  the  note  at  maturity,  or  unless  suit  be  brought  upon  it, 
which  implies  a  default.  But  as  already  intimated,  there  are  many 
adjudications  holding  that  an  instrument  containing  such  astipula- 
tion, notwithstanding  the  amount  due  at  maturity  is  fixed  and 
certain,  is  not  a  promissory  note. 

The  cases  in  this  court  vhich  are  claimed  to  have  any  bearing  on 
the  question  at  issue  between  the  courts  are  Leggett  v.  Jones,  10  Wis. 
34  ;  Blake  v.  Coleman,  22  id.  415  ;  and  Eirk  v.  Dodge  Co.  it.  Im^ 
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Co.  9  39  id.  138  ;  S.  c,  20  Am.  Bep.  39.  If  there  are  any  other 
^ases  decided  by  this  coart^  affecting  the  question,  we  hare  failed 
to  recall  them. 

In  Leggeit  v.  JoriM,  the  opinion  was  expressed,  confessedly  upon 
a  slight  examination,  that  an  instrument  in  the  form  of  a  promis- 
sory note,  for  the  payment  of  a  certftinsum  of  money,  **  with  ex- 
•change  ou  New  York,''  was  in  fact  aproihisisory  note.  The  question 
in  that  case  was  not  trhether  the  instrument  wausi  a  note  under  the 
law  itierehant,  but  whether  it  was  a  cbntract  for  the  payment  of 
money  only,  tmder  thie  Code.  The  question  was  answered  in  the 
affirmatire,  and  that  is  the  whole  basis  of  the  judgment.  The  case 
<)annot  justly  be  regarded  as  authority  for  the  proposition  that  an 
instrument  containing  such  a  stipuliitibn  can  bd  a  promisisory  note, 
although  it  has  been  so  referred  to  in  some  of  the  elementary  l>ook8. 
But  had  this  court  so  decided,  it  is  believed  that  the  judgment 
might  be  upheld  on  substantial  grounds,  without  tiblating  the  rule 
which  required  certainty  in  a  promissory  note  as  to  the  ieimount  pay- 
able. 

A  note  is  payable  in  lawful  money  of  the  ITnited  States,  which  is 
ikt  par  in  every  portion  of  the  country.  If  a  note  is  made  payable 
in  Milwaukee,  with  exchange  on  New  York,  it  requires  precisely  tlie 
«ame  sum  of  money  to  pay  it  as  would  be  required  had  it  been  made 
payable  in  New  York.  The  excTiatige  is  the  dost  df  drawing  a  bill 
imd  transmitting  the  money  to  New  York  to  meet  it.  In  LeggM 
T.  JontiB  the  note  was  paykble  tb  the  Dodge  Cbuuty  Banic,  with 
exchange  on  New  York.  Had  the  note  been  made  payable  in  New 
York,  no  one  would  claim  that  there  was  any  uncertainty  in  the 
amount,  although  the  maker  would  necessarily  have  been  subjteted  to 
the  expense,  uncertain  in  amount,  of  providinjg  funds;  there  to  meet 
it.  It  is  precisely  that  expense  which  constitutes  and  governs  the 
•cost  of  exchange.  Hence  the  same  sum  of  money  which  would 
have  been  required  to  pay  the  note  in  New  York  tf  ould  have  paid 
it  at  the  Dodge  County  Bank,  including  the  exchange,  according 
to  its  terms.  In  speaking  of  the  cost  of  exchange,  we  refer  only 
to  transactions  in  money.  Nominally,  the  cost  of  exchange  may 
include  the  discount  on  the  ordinary  currency  of  the  place  where 
the  bill  is  drawn,  at  the  place  of  payment ;  and  such  discount  may 
greatly  fluctuate.  But  a  note  payable  with  exchange  is  not  affected 
by  these  facts,  for  it  cannot  be  payable  in  any  thing  but  money 
(unless  by  virtue  of  some  special  statutory  provision),  and  still  be 
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a  note.  There  can  be  no  discount  on  money  to  affect  the  cost  of 
inland  exchange*  Hence  it  may  well  be  said  that  the  uncertainty 
in  the  amount  due  on  a  note  which  stipulates  for  the  pajrment 
of  exchange  between  two  points,  is  rather  apparent  than  real  and 
substantial. 

Blahs  T.  Coleman,  merely  decides  that  an  unsigned  memorandum 
on  the  back  of  a  note,  qualifying  the  time  of  payment,  and  which 
was  placed  there  before  the  note  was  signed,  became  a  part  of  the 
contract  and  binding  upon  the  payee. 

In  Kirh  v.  Dodge  Co,  MuL  Ins.  Co.,  the  instrument  before  the 
court  was  in  the  form  of  a  negotiable  promissory  note  made  by  the 
plaintiff  to  the  defendant.  It  was  therein  stated  that  the  same  was 
given  for  premium  for  an  insurance  policy  of  a  specified  number. 
The  note  also  contained  the  conditions  that  if  not  paid  at  maturity 
the  whole  premium  on  the  policy  should  be  considered  earned,  and 
the  policy  should  be  null  and  void  while  the  note  remained  unpaid. 
The  controlling  question  was,  whether  the  instrument  was  a  promis- 
sory note,  and  the  court  held  that  it  was.  Manifestly  there  was  no 
uncertainty  in  the  rum  required  to  pay  the  note  at  maturity,  or  at 
any  time  after  maturity.  True,  it  provided  that  the  penalty  for 
default  should  be  that  certain  other  obligations  should  become  due, 
presumably  before  the  time  of  payment  specified  therein  ;  but  that 
provision  did  not  make  such  obligations  a  part  of  the  note  then 
under  consideration,  or  increase  the  amount  of  money  required  to 
pay  and  discharge  such  note.  The  note  called  for  $40,  with  interest, 
and  there  was  no  stipulation  under  which  the  maker  could  be  re- 
quired, under  any  circumstances,  to  pay  more  than  $40  and  the 
accrued  interest  to  discharge  the  note. 

Obviously,  none  of  these  cases  commit  this  court  to  either  line 
of  conflicting  decisions  before  mentioned.  We  are  thus  free  to 
choose  between  them  when  a  case  arises  requiring  a  choice.  This 
case  does  not  require  us  to  determine  whether  an  instrument  pro- 
viding for  the  payment  of  an  uncertain  sum  for  expenses  of  col- 
lection, or  of  a  suit,  in  case  of  default,  can  or  cannot  be  a  promissory 
note.  The  stipulation  to  pay  such  expenses,  contained  in  the  in- 
strument in  suit,  is  not  made  contingent  upon  default  of  payment 
at  maturity.  If  the  money  had  been  paid  at  the  specified  place  on 
iihe  day  it  was  due,  the  defendants  would  have  been  liable  under 
their  agreement  to  pay  the  holder's  necessary  expenses  of  receiving 
it.  If  the  bank  had  received  it  for  the  plaintiff,  it  might  lawfully 
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have  charged  a  fee  for  so  doing,  or  the  holder  might  have  sent  some 
other  agent  to  the  bank  to  receive  the  money,  and  such  agent  would 
have  been  entitled  to  compensation  for  his  seryices.  In  either  case 
the  charges  would  be  expenses  incurred  in  collecting  the  money, 
and  such  expenses  the  defendants  agreed  to  pay  by  the  terms  of  the 
instrument.  Because  of  this,  and  because  the  amount  thereof  is 
uncertain,  the  instrument  is  not  a  promissory  note,  and  therefore 
not  negotiable. 

As  the  foregoing  views  are  decisive  of  the  case,  necessarily  re- 
sulting in  affirmance  of  the  judgment,  it  is  thought  advisable  not 
to  determine  the  other  propositions  so  ably  argued  by  counaeL 

JudgnmU  afirtMi. 
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OlTnLCt.  App.90) 

Is  inoMt  the  woman  ii  an  aeoompHoe,  and  on  the  trial  of  a  praeeentlon  there* 
for  her  testimony  ia  sabject  to  the  rale  respecting  aeoompBee  taatiinmny. 
(See  tufie,  p.  780.) 

/>(ONVICTION  of  incest.    The  opinion  states  the  case. 

C.  O.  White,  for  appellant. 

H,  Chilton,  assistant  attorney-general^  for  State. 

WiKKLER,  J.  The  indictment  charges  that  the  appellant^  Jack 
Freeman^  on  or  about  July  10,  1881,  in  Smith  county,  State  of 
Texas,  *^  did  then  and  there  unlawfully,  knowingly  and  feloniously 
carnally  know  and  have  carnal  intercourse  with  one  Jane  Taylor, 
the  daughter  of  Jennie  Freeman  by  a  former  marriage,  she  the  said 
Jennie  Freeman  being  then  and  there  the  wife  of  said  Jack  Free- 
man, and  he  the  said  Jack  Freeman  well  knew  the  said  Jane  Taylor 
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to  be  the  daughter  of  his  said  wife  Jennie  Freeman  at  the  time  oi 
bis  said  carnal  intercourse  with  her  the  said  Jane  Taylor  as  afore- 
said." Having  been  tried  and  convicted  and  sentenced  to  the  State 
penitentiary  for  a  period  of  five  years,  the  defendant  has  appealed 
to  this  court,  his  motion  for  a  new  trial  having  been  overruled. 

It  is  pro\'ided  by  statute  that  "  All  persons  who  are  forbidden  to 
marry  by  articles  330  and  331  of  the  Penal  Code,  who  shall  either 
intermarry  or  carnally  know  each  other,  shall  be  punished  by  im- 
prisonment in  the  penitentiary  not  less  than  two  nor  more  than  ten 
years."  Penal  Code,  art.  319.  In  article  330  are  enumerated  the 
females  the  law  prohibits  a  man  from  marrying,  and  in  article  331 
'  are  in  like  manner  enumerated  the  male  persons  a  female  is  pro- 
^liibited  from  marrying  in  this  State.  Among  the  former  it  is 
declared  that  no  man  shall  marry  his  wife's  daughter,  and  among 
the  latter  it  is  declared  that  no  woman  shall  marry  her  mother's 
husband  after  the  death  of  her  mother.  Therefore  if  a  man  shall 
marry  or  camaUy  know  his  wife's  daughter  he  would  be  guilty  of 
the  offense  denounced  in  article  329  whilst,  agreeably  to  the 
nvording  of  the  statute  in  article  321,  a  female  is  not  pro- 
hibited from  marrying  her  mother's  husband  until  after  the  death 
of  her  mother.  Thus  the  statute  reads.  Under  the  law  the  man 
was  liable,  whether  the  other  party  was  or  not,  and  his  guilt  was 
not  dependent  on  her  liability  to  prosecution. 

On  the  trial  below  the  principal  witness  for  the  State  was  the 
female  named  in  the  indictment  of  whom  the  defendant  is  charged 
to  have  had  carnal  knowledge.  Under  this  state  of  case,  counsel 
for  the  defendant  requested  the  court  to  instruct  the  jury  that  the 
female  was  particeps  en' minis,  and  that  they  could  not  convict  the 
defendant  on  her  testimony  unless  corroborated  by  other  evidence. 
The  court  refused  to  so  instruct  the  jury,  and  a  bill  of  exceptions 
was  reserved.  This  ruling  being  assigned  as  error,  it  becomes 
neoeesary  for  this  court  to  determine  whether  or  not  the  prosecuting 
witness  was  an  accomplice  whose  testimony  needed  corroboration  in 
order  to  support  a  conviction.  Mr.  Wharton,  in  his  recent  work 
on  Criminal  Evidence,  §  440,  says :  ^'  An  accomplice  is  a  person 
who  knowingly,  voluntarily,  and  with  common  intent  with  the 
principal  offender,  unites  in  the  commission  of  a  crime.  The  co- 
operation in  the  crime  must  be  real,  not  merely  apparent.  Hence, 
although  a  woman  who  co-operates  voluntarily  with  others  to  pro- 
cure an  abortion  on  herself  is  an  accomplice,  it  is  otherwise  when 
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she  is  the  victun  of  force,  fraud,  or  undue  influence."  With  us, 
this  court  in  Watson  v.  State,  9  Tex.  Gt.  App.  237,  held  on  a  full 
examination  of  authority,  that  a  woman  who  assented  to  the  giving 
her  a  drug  in  order  to  procure  an  abortion,  wa£  a  victim  and  not  an 
accomplice,  and  did  not  require  to  be  corroborated.  See  the  case 
and  the  authorities  there  cited.  An  informer  who  purchases  in- 
toxicating liquors  sold  contrary  to  law,  for  the  purpose  of  prose- 
cuting the  seller,  is  not  an  accomplice  in  the  sense  of  requiring  to 
be  corroborated,  and  so  of  one  of  the  betters  at  the  same  game  of 
faro,  and  of  a  detective  who  feigned  complicity.  Stone  v.  SUtte,, 
3  id.  675  ;  Wright  v.  StcUe,  7  id.  674 ;  s.  c,  32  Am.  Rep.  699.  If  a 
witness  implicates  himself,  it  is  immaterial  that  he  claims  to  have 
been  coerced.  Davis  v.  StatSy  2  Tex.  Gt.  App.  588.  It  would 
seem  that  in  order  to  determine  whether  the  witness  in  the  present 
case  was  an  accomplice  or  not,  in  the  sense  of  requiring  corrobora- 
tion, the  proper  inquiry  would  be,  did  she  knowingly,  voluntarily,, 
and  with  the  same  intent  which  actuated  the  defendant,  unite  with 
him  in  the  commission  of  the  crime  charged  against  him  ?  If  she 
did,  she  was  an  accomplice,  and  her  uncorroborated  testimony 
would  not  support  a  conviction. 

In  our  opinion  this  inquiry  must  be  answered  in  the  afBrmative,. 
and  that  a  proper  instruction  on  the  subject  of  the  necessity  of  cor- 
roborating the  girl's  testimony  should  have  been  given. 

The  other  errors  assigned  are  not  deemed  well  taken,  and  need 
not  be  specifically  considered.  For  the  error  in  the  charge  of  the 
court,  the  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Non  ST  THS  BBPOBnoi.— The  doctrine  quoted  from  Wharton  is  laid  down  by  him  (C^.  Kv. 
1 440),  hot  he  cites  only  People  t.  JoMiyn,  80  OsL  SOB,  which  does  not  support  the  distlnctioa, 
bnt  on^  decides  »  question  of  what  amounts  to  corroboration.  We  do  not  find  the  distine- 
tlon  laid  down  anywhere  else.  On  the  contrary,  in  Wal»on  t.  SUiU^  0  Tex.  Ct.  App.  230,  a 
ease  of  abortion  with  the  woman's  consent,  the  court  said  :  **  There  hss  been  some  contnip 
riety  of  opinion  and  decision  in  the  courts  upon  this  subject.  The  rule  that  she  does  ool 
stand  legally  in  the  situation  of  an  accomplice,  but  should  rather  be  regarded  ss  thevictlm* 
than  the  perpetrator  of  the  crime,  is  one  whidi  commends  Itself  to  our  sense  of  justice  and 
right,  and  there  is  certainly  nothing  in  our  law  of  accomplices  which  should  be  held  to 
contravene  it.  rhe  doctrine  that  she  is  not  an  accomplice,  in  the  strict  legal  acceptation,, 
has  been  held  in  England.  Btz  ▼.  Horprave,  6  C.  A  P.  170 ;  Reg,  r.  Boyes,  1  B.  A  8.  Sll. 
This  has  been  followed  and  adopted  in  New  York.  Dunn  t.  People,  SO  N.  Y.  OBS.  In  Com- 
monweaUh  ▼.  ITood,  11  Oray,  8S,  which  was  a  case  of  abortion,  the  court  say :  *  We  think 
the  court  rightly  instructed  the  jury  that  the  woman  was  not,  under  the  statnte,  techni- 
cally an  accomplice,  for  she  could  not  have  been  indicted  with  him.*  *'  And  the  court 
hold  that  not  being  an  accomplice  the  woman  does  not  need  corroboration.  To  the  same . 
effeet.  State  v.  Hyer,  SO  N.  J.  606.    Incest  perhaps  stands  on  a  different  footing. 
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01  Toz.  Ct  App.  40B.) 
Criminal  law — larceny  of  latl  gocdt, 

A  merchant  eold  a  trdnk  to  the  defendant.  Unknown  to  either,  it  con- 
tained goods  previouely  sold  to  another.  On  getting  the  tmnk  home 
the  defendants  discovered  the  contents,  and  retained  them.  SM,  that 
the  lareenoos  intent  need  not  have  been  formed  at  the  time  of  the  delivery 
of  the  trank,  bat  it  was  saflScient  if  it  was  formed  at  the  time  of  the  discovery 
of  the  goods. 

pONVICTION  of  larceny.     The  opinion  states  the  case. 

JI.  Chilton,  assistant  attorney-general,  for  State. 

White,  P.  J.  A.  L.  Morris,  who  was  a  dry  goods  merchant  at 
Weatherford  in  Parker  county,  sold  to  two  parties  living  in  the 
country  a  coat  and  vest  to  one,  and  a  coat  to  the  other.  These 
parties  were  to  call,  pay  for,  and  get  the  articles  in  a  few  days. 
Meantime  he  placed  the  articles  for  keeping  in  a  trunk  m  his  store. 
One  of  his  clerks  sold  this  trunk  a  day  or  so  afterward  to  defendant, 
und  neither  he  nor  defendant  examined  the  tmnk  at  the  time, 
nor  did  they  know  of  its  contents,  but  both  supposed  it  to  be 
empty. 

Defendant  bought  and  paid  for  nothing  but  the  trunk.  He 
carried  it  home  and  there  became  apprised  of  its  contents,  but  did 
not  return  the  coats  and  vests,  but  shortly  afterward  when  he 
moved  from  Parker  to  Johnson  county,  lie  carried  the  trunk  and 
clothing  with  him.  Morris,  when  he  became  aware  of  the  loss  of 
the  goods,  sent  a  deputy  sheriff  to  Johnson  county  for  them.  De- 
fendant at  first  denied  to  the  officer  that  he  had  the  articles,  but 
subsequently,  when  the  officer  told  him  he  was  satisfied  he  did  have 
them  and  that  he  might  have  trouble  if  he  did  not  give  them  up, 
he  said  that  rather  than  have  any  trouble  he  would  give  them  up, 
and  then  went  and  got  them  and  delivered  them  to  the  officer. 

On  the  trial  of  defendant  for  the  theft  of  the  goods,  the  follow- 
ing, amongst  other  requested  instructions  asked  in  his  behalf  by  his 
counsel,  were  refused  by  the  court,  viz.:  "If  the  jury  are  satisfied 
from  the  evidence  in  this  case  that  the  property  came  into  defend- 
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aut's  possession  lawfully,  and  that  at  the  time  it  so  came  into  his 
possession  he  had  no  intent  to  steal  the  same,  then  the  jury  must 
find  the  defendant  not  guilty  under  the  indictment."  ♦  ♦  ♦ 
'^  If  the  jury  are  satisfied  from  the  evidence,  that  at  the  time  the 
defendant  bought  the  trunk  from  Morris's  clerk  as  detailed  by  the 
witnesses,  the  coats  and  vest  named  in  the  indictment  were  in 
the  trunk  and  deliyered  to  defendant,  and  by  him  carried  away,  he, 
the  defendant,  not  knowing  that  the  coats  and  yest  were  in  the 
trunk  until  after  he  arrived  at  home  with  them,  this  would  not  be 
«uch  a  taking  as  to  make  it  theft.  To  constitute  theft  there  must 
be  an  unlawful  intent  at  the  time  of  the  taking." 

In  lieu  of  these  instructions  the  charge  of  the  coui*t  as  given  de- 
clared the  law  in  the  following  language,  viz.:  ^'  If  the  defendant 
purchased  and  conveyed  away  the  trunk,  the  said  coats  and  vest 
being  therein,  and  he,  the  defendant,  at  the  time  knew  the  goods 
were  in  the  trunk,  and  he,  the  defendant,  at  the  time  further  knew 
that  the  owner  was  ignorant  of  the  fact  that  the  goods  were  in  the 
trunk,  and  such  taking  of  the  goods  and  trunk  was,  as  far  as  the 
goods  were  concerned,  without  the  consent  of  the  owner  and  from 
his  possession,  and  such  taking  of  the  goods  was  done  with  the 
intent  to  deprive  the  owner  of  the  value  of  the  same  and  appropriate 
the  goods  to  his,  defendant's,  own  use  and  benefit,  then  in  law  such 
taking  would  be  a  fraudulent  taking.  Again  :  if  defendant  bought 
and  paid  for  the  trunk,  and  neither  he  nor  the  seller  knew  at  the 
time  that  said  goods,  to  wit,  said  coats  and  vest,  were  in  fact  in  the 
trunk,  and  if  in  a  short  time  after  carrying  the  trunk  away  the 
defendant  found  the  goods  in  the  trunk,  and  at  the  time,  knowing 
the  owner  of  the  goods,  formed  in  his  mind  the  intention  of  fraud- 
ulently keeping  and  not  restoring  the  goods,  and  if  he,  defendant, 
did  under  these  circumstances,  knowing  the  owner,  retain  the  goods 
with  intent  to  steal,  then  in  such  case  in  law  defendant's  taking 
would  be  a  fraudulent  one,  and  if  proven  guilty  of  the  theft  m 
every  other  respect,  he  cannot  lawfully  claim  an  acquittal  on  the 
ground  that  the  taking  was  a  lawful  one." 

Our  Penal  Code,  in  defining  the  legal  meaning  of  the  "  taking  " 
necessary  and  essential  to  constitute  the  crime  of  theft,  declares 
that  *^  the  taking  must  be  wrongful,  so  that  if  the  property  came 
into  the  possession  of  the  person  accused  of  theft  by  lawful  means 
the  subsequent  appropriation  of  it  is  not  theft."  Penal  Code,  art. 
727.     Appellant's  counsel,  in  the  refused  instructions,  has  sought 
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to  apply  the  terms  of  this  proyision  literally  to  the  case  at  bar» 
The  idea  conyeyed  is  that  if  the  trunk  came  lawfully  into  the  pos- 
session of  accused;  all  its  contents  came  equally  into  his  possession 
lawfully,  and  he  could  not  he  guilty  of  theft  by  a  subsequent  ap- 
propriation of  them.  This  is  not  in  fact  true.  The  owner,  or 
rather  his  clerk,  whilst  selling  and  delivering  the  trunk  never  in- 
tended to  convey  and  did  not  convey  either  the  title  or  |K)sse8sion 
of  its  contents;  for  he  was  wholly  ignorant  of  its  contents.  So 
was  defendant,  when  he  purchased  and  became  possessed  of  the 
trunk.  The  goods,  so  far  as  these  parties  were  concerned,  were 
lost,  because  they  neither  knew  anything  of  their  existence  or  their 
whereabouts.  When  defendant  opened,  examined  and  came  across 
them  in  the  trunk,  they  were  in  every  sense  lost  goods  which  he 
found  ;  as  much  so  as  if  he  had  come  across  them  upon  the  public 
highway  or  any  other  place  where  the  owner  had  dropped,  mislaid, 
left  them  by  mistake,  or  lost  them.  The  status  of  the  case  is  pre- 
cisely that  of  the  finding  of  lost  or  mislaid  goods,  and  the  law 
governing  such  a  finding  is  the  law  applicable  to  the  facts  of  this 
case.  There  can  be  no  serious  question,  either  in  reason  or  law, 
why  lost  or  mislaid  goods  may  not  be  the  subjects  of  theft.  It  has,. 
we  are  aware,  been  held  otherwise  in  two  cases,  one  in  Tennessee 
{Porter  v.  State^  M.  &  Yerg.  226),  and  one  in  New  York  {People 
V.  Anderson,  14  Johns.  293  ;  7  Am.  Dec.  462),  the  ground  as- 
sumed being  that  as  a  trespass  is  not  committed  in  taking  lost 
goods,  they  are  not  the  subject  of  larceny.  But  elsewhere  both 
in  England  and  America  the  contrary  doctrine  is  everywhere  firmly 
settled  and  established. 

Mr.  Bishop  says  :     ^^  The  law  gives  to  the  finder  a  title  in  lost 
goods,  but  not  full  and  unconditional ;  and  so  if  he  takes  them 
with  the  intent  to  steal  them  he  commits  a  larceny,  unless  this  con- 
sequence is  prevented  by  the  operation  of  the  principles  now  to  be 
mentioned.     A  man  knowing  the  owner  of  goods  cannot  lawfully 
pick  them  up,  without  returning  them  to  him,  but  a  man  not 
knowing  the  owner  can.     The  doctrine  therefore  is,  that  if  when 
one  takes  goods  into  his  hands,  he  sees  about  them  any  marks,  or 
otherwise  learns  any  facts,  by  which  he  learns  who  the  owner  is, 
yet  with  felonious  intent  appropriates  them  to  his  own  use,  he  is  ■ 
guilty  of  larceny ;  otherwise  not.  Some  of  the  cases  say  if  he  knows - 
who  the  owner  is  or  has  the  means  of  ascertaining ;  but  the  better* 
doctrine  is  as  above  set  down,  because  every  man  by  advertising  andf 
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inquiring  can  find  the  owner  if  he  is  to  be  found,  while  the  guilt  of 
the  defendant  must  attach  at  the  moment,  if  ever,  without  depend- 
ing on  an  if."    2  Bish.  Cr.  Law  (8th  ed. ),  §  882. 

The  only  distinction  made  between  theft  of  lost  goods  and  theft 
of  other  property  seems  now  to  be  that  at  the  time  of  the  finding 
''  the  intent  to  steal  must  exist,  and  the  finder  must  know  or  haye- 
the  reasonable  means  of  knowing  or  ascertaining  the  owner."  3 
Greenl.  Er.,  §  159;  2  Hard's  Lead  Crim.  Cas.  423-432  ;  2  Arch.  Cr. 
PL  and  Pr.  388-396  ;  ReedY.  State,  8  Tex.  Ct.  App.  40 ;  s.  c,  34 
Am.  Eep.  732. 

The  doctrine  in  no  wise  contravenes  the  provision  of  our  statute 
that  the  thing  stolen  must  be  taken  from  the  possession  of  the 
owner  or  some  one  holding  the  same  for  him  (P.  C.  art.  724) ;  be- 
cause the  owner  of  lost  property  is  not  divested  of  his  right  of 
property  in  it  by  the  loss,  and  that  right  draws  to  it  constructively 
the  possession  wherever  found.  ''The  owner  of  goods  need  not 
keep  a  constant  manual  possession  of  them  to  be  protected  in  his 
rights  of  ownership.  And  though  he  forget  the  place  in  which  he 
laid  them,  or  though  for  any  other  reason  he  knows  not  where  they 
are,  still  they  remain  his."  2  Bish.  Cr.  Law,  §  878.  See  also  a 
very  able  and  learned  discussion  of  the  whole  subject  in  Griggs  v. 
State,  58  Ala.  425  ;  8.  c,  29  Am.  Bep.  762. 

But  suppose  in  the  case  before  us,  with  reference  to  the  owner's 
rights,  the  goods  should  be  treated  rather  as  mislaid  than  lost  goods, 
the  rules  so  far  as  the  taker  is  concerned  are  the  same,  and  the 
taking  would  be  theft.     Id.  §  879. 

But  let  us  consider  the  subject  of  fraudulent  intent,  which  is  the 
gist  of  the  offense  of  theft  under  our  statute.  It  is  said  that  thia 
intent  must  exist  at  the  time  of  the  taking,  and  that  no  subsequent 
felonious  taking  will  render  the  previous  taking  felonious.  Billard 
V.  State,  30  Tex.  367  ;  Johnson  r.  State,  1  Tex.  Ct.  App.  118.  As 
we  have  seen,  defendant  did  not  know  that  the  goods  were  in  the 
trunk  when  the  trunk  was  taken  ;  consequently  his  taking  of  the 
goods  at  the  time  he  took  the  trunk  was,  so  far  as  they  were  con- 
cerned, an  involuntary  act.  With  regard  to  them  at  the  time  of 
taking,  he  did  not  and  could  not  have  entertained  any  intention  at 
all.  His  intentions,  so  far  as  they  were  concerned,  could  only  be^ 
called  into  exercise  and  have  had  being  when  he  found  or  discovered 
them  in  the  trunk,  and  his  criminality  must  attach  at  that  time  if 
at  all,  since  it  was  impossible  that  a  fraudulent  intent  could  have. 
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been  entertained  previously.  If  the  fraudulent  intent  and  taking 
did  not  occur  then  no  subsequent  felonious  taking  would  constitute 
the  crime. 

If  at  the  time  of  the  finding  (which  was  when  he  di8CX>Tered 
the  articles  in  the  trunk),  the  felonious  intent  did  not  exist,  though 
there  may  be  a  subsequent  concealment  of  the  goods  or  a  denial  of 
^11  knowledge  of  them,  and  a  fraudulent  appropriation  of  them,  the 
offense  is  not  larceny.  Whether  the  criminal  intent  coexisted  with 
the  finding  is  a  question  for  the  jury.  It  may  be  a  question  of 
difficulty,  but  it  is  to  be  ascertained  by  the  jury  just  as  the  intent 
with  which  any  act  done  is  ascertained — ^by  a  careful  examination 
of  the  facts  and  circumstances  attending  and  immediately  following 
the  finding.  We  quote  from  the  case  of  Ransoni  v.  SlatCy  22  Conn. 
15C,  as  follows:  ^*Por  the  purpose  of  showing  such  intention, 
inquiries  as  to  his,  the  finder's  conduct,  and  all  the  circumstances 
preceding,  accompanying  or  following  such  taking,  so  far  as  they 
are  relevant,  are  as  in  all  other  cases  of  similar  accusation,  ad- 
missible ;  and  when  the  goods  were  obtained  by  finding,  it  is  from 
the  nature  of  the  case  very  important  to  ascertain  whether  the 
accused  knew  or  had  the  means  of  knowing  the  owner,  or  en- 
deavored to  discover  him,  or  made  known  or  concealed  his  acquisi- 
tion ;  and  generally  how  he  conducted  with  the  goods  in  order  to 
determine  whether  he  intended  originally  to  convert  them  to  his 
own  use  or  to  restore  them  to  the  owner.  No  arbitrary  or  artificial 
importance  or  effect  is  attached  to  these  circumstances  when  they 
are  disclosed  by  the  evidence  ;  they  are  only  evidential  of  the  inten- 
tion of  the  accused,  and  as  such  to  be  weighed  by  the  jury."  See 
also  Origgs  v.  State,  58  Ala.  425  ;  s.  c,  29  Am.  Bep.  762. 

When  the  charge  of  the  court  as  above  quoted  is  subjected  to  the 
tests  of  the  principles  of  law  which  we  have  discussed,  we  think  it 
will  be  found  to  be  substantially  correct,  and  in  the  main  entirely 
harmonious  with  them.  On  the  other  hand,  it  must  be  equally  aa 
apparent  that  the  refused  instructions  did  not  embody  correct  prin- 
ciples of  law.  The  court  did  not  err  in  the  charge  as  given,  nor  in 
the  refusal  of  the  requested  instructions  asked  in  behalf  of  defend- 
ant. Other  questions  are  raised  but  the  errors  complained  of  are 
not  deemed  tenable. 

We  find  no  such  error  in  the  record  as  requires  a  reversal  of  the 
judgment,  and  it  is  therefore  affirmed. 

Affirmed. 
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CHndruUkn^'^hamieide-'ieff'dtfense  by  oneeaught  inadtdterpmthdtfMd- 

anfs  totfe. 

Adultery  being  only  a  misdemeanor,  one  who  being  caught  by  a  huBband  in 
adultery  with  hia  wife  reeiats  an  attack  made  upon  him  by  the  husband,  and 
kills  him  to  save  his  own  life,  is  guilty  only  of  manslaughter 

/CONVICTION  of  murder.     The  opinion  states  the  case. 

R,  SarlU,  for  appellant 

ZT.  Chilton,  assistant  attorney-general,  for  State. 

White,  P.  J.     [Omitting  a  minor  point.] 

We  propose  next  to  notice  what  in  our  opinion  constitutes  the 
only  remaining  error  shown  by  the  record.  In  the  thirteenth 
paragraph  of  the  court's  charge  to  the  jury  they  were  instructed 
that  "  When  the  husband  takes  a  party  actually  engaged  in  the 
act  of  adultery  with  his  wife,  and  he  then  and  there  attacks  the 
adulterer,  the  adulterer  is  not  justified  in  resisting  such  attack ; 
but  when  the  husband  has  knowledge  that  his  wife  is  thus  living 
in  adultery  with  another,  and  connives  at  and  acquiesces  in  the 
adulterous  connection,  he  would  have  no  right  to  kill  or  inflict 
serious  bodily  injury  on  tlie  adulterer.  If  you  believe  from  the 
evidence  that  defendant,  Charley  Reed,  and  Amanda  White  were 
living  in  adultery  at  the  time  of  the  killing,  and  that  Amanda 
White  was  at  that  time  the  wife  of  deceased,  and  that  defendant 
and  Amanda  White  were  then  and  there,  at  the  time  of  tlie  killing, 
taken  in  the  actual  act  of  adultery  by  Frank  White,  before  de- 
fendant and  Amanda  White  had  separated,  and  that  Frank  White 
then  and  there  made  an  attack  on  defendant,  defendant  had  no 
right  to  resist  such  attack,  and  an  attack  made  upon  defefidant 
under  such  circumsiatices  does  not  come  within  the  definition  of 
Self-defense.  *'  We  have  italicized  the  objectionable  portions  of  this 
charge. 

Evidently  the  court  must  have  based  this  charge  upon  the  con- 
verse of  the  proposition  stated  in  article  567  of  the  Penal  Code, 
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which  declares  that  ^^  homicide  is  justifiable  when  committed  by 
the  husband  upon  the  person  of  any  one  taken  in  the  act  of  adul- 
tery with  the  wife,  provided  the  killing  take  place  before  the  par- 
ties to  the  act  of  adultery  have  separated."  In  other  words,  the 
controlling  idea  intended  to  be  conveyed  by  the  court,  according 
to  our  construction  of  the  language  used,  seems  to  hare  been, 
that  because  the  law  would  justify  the  husband  in  taking  the 
life  of  the  adultei*er  under  the  circumstances  named  in  the  statute, 
it  would  follow  that  the  adulterer  must  submit  to  the  infliction 
of  death  thus  attempted  to  be  executed  upon  him,  and  that  he  was 
not  even  authorized  to  resist  an  attack  upon  his  life  by  the  injured 
husband,  much  less  plead  such  deadly  attack  by  way  of  justifica- 
tion or  self-defense  if  in  resisting  such  attack  he  was  compelled  to 
take  the  life  of  the  injured  husband  to  save  his  own. 

Thus  it  appears  that  the  court  has  attempted  to  make  the  legal 
status  of  the  defendant  depend  upon  what  might  or  would  have 
been  the  law  with  reference  to  the  act  of  deceased,  had  the  situ- 
ation of  the  parties  been  reversed,  and  the  latter  had  taken  the 
life  of  the  former.  In  no  possible  state  of  case  would  such  a 
rule  of  deduction  be  a  fair  or  conclusive  criterion  in  the  admin- 
istration of  criminal  law.  The  accused  is  always  guilty  or  inno- 
cent from  his  own  stand-point,  that  is,  his  personal,  individual 
acts  with  relation  to  the  matter  charged. 

Love  of  life  and  its  preservation  is  the  first  great  law  of  nature. 
Sir  Wm.  Blackstone  says:  "  Self-defense  therefore,  as  it  is  justly 
called  the  primary  law  of  nature,  so  it  is  not,  neither  can  it  be  in 
fact,  taken  away  by  the  law  of  society.  In  the  English  law  par- 
ticularly it  is  held  an  excuse  for  breaches  of  the  peace,  nay,  even  for 
homicide,  but  care  must  be  taken  that  resistance  does  not  exceed 
the  bounds  of  mere  defense  and  prevention;  for  then  the  defender 
would  become  the  aggressor."  2  Gooley's  Bl.  Com.,  Book  III, 
chap.  1,  p.  44. 

But  the  right  of  self-defense,  though  inalienable,  is  and  should 
to  some  extent  be  subordinated  to  rules  of  law,  regulating  its 
proper  exercise,  and  so  the  law  has  wisely  provided.  It  may  be 
divided  into  two  general  classes,  to  wit,  perfect  and  imperfect  right 
of  self-defense.  A  perfect  right  of  self-defense  can  only  obtain 
and  avail  where  the  party  pleading  it  acted  from  necessity,  and 
was  wholly  free  from  wrong  or  blame  in  occasioning  or  producing 
the  necessity  which  required  his  action.      If  however  he  was  la 
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the  wrong  —  if  he  was  himself  violating  or  in  the  act  of  violating 
the  law  —  and  on  account  of  his  own  wrong  was  placed  in  a  situa- 
tion wherein  it  became  necessary  for  him  to  defend  himself  against 
an  attack  made  upon  himself  which  was  superinduced  or  created 
by  his  own  wrong,  then  the  law  justly  limits  his  right  of  self-de- 
fense, and  regulates  it  according  to  the  magnitude  of  his  own 
wrong.  Such  a  state  of  case  may  be  said  to  illustrate  and  deter- 
mine what  in  law  would  be  denominated  the  imperfect  right  of 
self-defense.  Whenever  a  party  by  his  own  wrongful  act  produces 
a  condition  of  things  wherein  it  becomes  necessary  for  his  own 
safety  that  he  should  take  life  or  do  serious  bodily  harm,  then  in- 
deed the  law  wisely  imputes  to  him  his  own  wrong,  and  its  conse- 
quences to  the  extent  that  they  may  and  should  be  considered  in 
determining  the  grade  of  offense,  which  but  for  such  acts  would 
never  have  been  occasioned. 

Mr.  Bishop  says:  "The  rule  is  commonly  stated  in  the  Ameri- 
can cases  thus  — if  the  individual  assaulted,  being  himself  without 
fault,  reasonably  apprehends  death  or  serious  bodily  harm  to  him- 
self, unless  he  kills  the  assailant,  the  killing  is  justifiable. ''  1 
Bish.  Cr.  L.,  §  865.  But  a  person  cannot  avail  himself  of  a  neces- 
sity which  he  has  knowingly  and  willfully  brought  upon  himself. 
State  V.  Neely,  20  Iowa,  108;  Adamas  v.  People,  ¥i  111.  376;  State  v. 
StatTy  38  Mo.  270.  That  is,  it  will  not  afford  him  a  justification  in 
law.  See  2  Cooley's  Bl.  Com.,  Book  IV,  chap.  14,  p.  180.  How 
far  and  to  what  extent  he  will  be  excused  or  excusable  in  law.  must 
depend  upon  the  nature  and  character  of  the  act  he  was  com- 
mitting, and  which  produced  the  necessity  that  he  should  defend 
himself.  When  his  own  original  act  was  in  violation  of  law,  tlien  the 
law  takes  that  fact  into  consideration  in  limiting  his  right  of  de- 
fense and  resistance  whilst  in  the  perpetration  of  such  unlawful 
act.  If  he  was  engaged  in  the  commission  of  a  felony,  and  to  pre- 
vent its  commission  the  party  seeing  it  or  about  to  be  injured 
thereby  makes  a  violent  assault  upon  him,  calculated  to  produce 
death  or  serious  bodily  harm,  and  in  resisting  such  attack  he  slay 
his  assailant,  the  law  would  impute  the  original  wrong  to  the  homi- 
cide, aud  make  it  murder.  But  if  the  original  wrong  was  or 
would  have  been  a  misdemeanor,  then  the  homicide  growing  out 
of  or  occasioned  by  it,  t]iough  in  self-defense  from  an  assault  made 
upon  him,  would  be  manslaughter  under  the  law. 

If  we  apply  this  view  of  the  law  .to  the  supposed  case  stated  by 
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the  court  in  the  charge  to  the  jury,  which  we  have  quoted  abore, 
then  the  charge  is  manifestly  erroneous.  It  is  erroneous  in  that  it 
deprives  the  defendant  absolutely  of  his  right  of  resistance  and 
self-defense.  If  defendant  was  taken  by  deceased  in  the  act  of 
adultery  with  his  wife,  and  to  avenge  the  wrong  deceased  made  a 
dangerous  or  murderous  assault  upon  him,  in  resisting  which  he 
took  the  life  of  deceased,  under  such  state  of  facts  defendant  would 
be  guilty  of  manslaughter,  because  he  was  committing  a  misde- 
meanor which  was  the  cause  of  and  brought  about  the  necessity  for 
the  homicide.  Adultery,  under  our  statute,  is  only  a  misdemeanor, 
and  punishable  by  fine  not  less  than  one  hundred  nor  more  than 
one  thousand  dollars.  Penal  Code,  arts.  333-336.  Oarried  to  its 
legitimate  extent,  the  charge  of  the  court  would  make  adultery  a 
felony,  punishable  with  summary  death,  because  it  would  require 
the  defendant  to  submit  to  death  without  an  attempt  even  to  defend 
or  preserve  his  life. 

For  error  in  the  charge  of  the  court  as  above  discussed,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

JudgnmU 


o^s£:s 


IN  THK 


SUPREME  COURT 


OF 


TEXAS. 


Hoiraiov  AHD  T.  0.  Bajlroad  Go.  v.  OLSMMOirtb 

ObrriM*— iMj^mM — eofUritnttar$ — riding  in  Uiggag§ear, 


(hM  who  !•  h^ored  bj  aeddent  while  unnaoeiaarilj  riding  in  a  haggago  car, 
and  who  wonld  have  aaeaped  had  he  been  in  a  pe —finger  oar,  cannot  re^ 
cover.* 

ACTION  for  personal  injury  by  negligence.     The  opinion  BhowB 
the  point.     The  plaintiff  had  judgment  below. 

R.  De  Armondy  for  plaintiff  in  error. 

/.  D.  Woods  and  W.  W.  WUkifu,  for  defendant  in  error. 

BoKiTER,  A.  J.  That  the  baggage  car  was  a  place  of  more 
danger  ordinarily  than  the  regular  passenger  coach  provided  by 
the  company,  is  a  fact  well  and  generally  known,  and  particularly 
to  one  who,  like  the  plaintiff  Clemmons,  was  then  and  had  been  for 


•  To  Mune  effect,  Ptnn,  R,  Co,  r.  Langdon  (18  Pcnn.  St.  91) »  87  Am.  Rep.  661. 
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years  in  the  employment  of  railroad  companies  in  running  their 
trains ;  a  part  of  the  time  as  fireman  upon  this  yery  road  and 
engine. 

It  is  reasonable  to  presume,  even  in  the  absence  of  testimony, 
that  the  plaintiff  knew  of  this  danger  and  the  wholesome  regula- 
tions of  the  defendant  company  forbidding  passengers  to  ride  upon 
its  baggage  cars. 

That  plaintiff  therefore  was  guilty  of  contributory  negligence  in 
this  case  cannot  be  questioned,  as  the  testimony  shows  that  he  would 
not  have  been  injured  had  he  remained  in  the  passenger  coach. 
Railroad  Co.  v.  Jojies,  5  Otto,  439 ;  Railroad  Co.  y.  Lane,  83  111. 
548 ;  Hickey  y.  Railroad  Co.,  14  Allen,  429.  Under  well  estab- 
lished rules  of  law,  this  contributory  negligence  would  exonerate 
the  company  for  liability,  unless  the  plaintiff  brought  himself 
within  some  exception  to  these  general  rules.  Hickey  y.  Ruilroad 
Co.y  14  Allen,  431. 

It  is  said  in  this  last-named  case,  that  ^^  if  sufficient  and  suitable 
provision  be  made  within  the  cars  for  all  the  passengers,  the  man- 
agers of  the  train  are  not  under  obligations  to  restrict  them  to  their 
proper  places,  nor  to  prevent  them  from  acts  of  imprudence.  If 
they  voluntarily  take  exposed  positions,  with  no  occasion  therefor 
nor  inducement  thereto  caused  by  the  managers  of  the  road,  except 
a  bare  license  by  non-interference  or  express  permission  of  the  con- 
ductor, they  take  the  special  risks  of  that  permission  upon  them- 
selves."   14  Allen,  433. 

To  the  same  effect  is  the  above  case  of  Railroad  Co,  v.  Jones,  5 
Otto,  439. 

The  reason  given  by  the  plaintiff  for  being  in  the  baggage  car  at 
the  time  of  the  accident  was  that  he  had  gone  there  to  get  water 
none  being  otherwise  furnished.  He  himself  however  states  that 
he  had  been  there  about  five  minutes,  and  no  necessity  is  shown 
why  he  should  have  remained  so  long.  Although  he  swears  that 
he  was  at  the  time  in  the  baggage  car,  yet  there  was  testimony 
tending  to  prove  that  he  was  elsewhere.  He  admits  to  have  been 
upon  the  engine  a  part  of  the  trip,  one  witness  testifies  that  he 
was  there  ten  minutes  before  the  accident,  and  there  is  testimony 
in  regard  to  contradictory  evidence  given  by  plaintiff  on  a  former 
trial,  as  to  his  riding  upon  the  engine,  tending  to  impeach  his 
veracity  as  a  witness. 

The  case  as  presented  to  us  does  not  show  such  satisfactory  rea- 
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son  on  the  part  of  the  phuntifl  as  would  JQstiiy  his  being,  at  the 
time  of  the  accident,  at  any  other  than  the  place  provided  for  the 
accommodation  of  passengers,  so  as  to  bring  him  without  the  gen- 
eral role  of  contributory  negligence. 

Neither  does  the  testimony,  as  contained  in  the  record,  show 
«uoh  gross  negligence  on  the  part  of  the  company  in  the  selection  of 
their  employees,  or  that  the  accident  was  occasioned  by  such  gross 
negligence  at  the  time  upon  the  part  of  these  employees,  or  for  the 
want  of  proper  machinery  and  appliances,  which  would  authoriee 
the  plaintifF  to  recoyer  on  this  ground,  notwithstanding  he  may 
haye  been  guilty  of  contributory  negligence. 

We  are  therefore  of  opinion  that  the  judgment  is  not  supported 
by  the  evidence  as  applied  to  the  law  of  the  case,  and  it  is  accord- 
ingly reversed  and  the  cause  remanded. 

Judgment  reversed  and  remanded. 


BiKOHAM  v.    BaBLEY. 

(»Tac.  SBL> 

htfaney  —  dUajflrmanee  ofeantraet. 

Onm  etatnti  reeoverland  vmvejedhj  hini  during  minoritj,  anlass  he  di»* 
afllrms  the  oontnust  within  a  reasonable  time  after  majoritjr^  *  and  tenders 
the  consideration  reoeived.f 

TRESPASS  to  try  title.     The  opinion  shows  the  points.     The 
defendant  had  judgment  below. 

Craiff  d  Oameii,  for  appellants. 

Throckmorton  £  Brown,  for  appellee. 

QuiNAN,  J.  Com.  App.  The  principal  question  raised  by  the 
Assignments  of  error,  and  indeed  the  only  question  discussed  in  the 
hriefs  of  the  counsel  for  the  parties  in  this  court  is  the  correctness 
of  the  charges  of  the  court. 

*  To  same  eltect«  Kett  r.  Healey  (84m.  101),  SB  Am.  Bep.  4SA  ;  bat  we  Oitte^iHe  v. 
BaHeu  (18  W.  Va.  70),  SO  Am.  Rep.  445. 
t  Qrun  T.  Green,  (00 N.  T.  668),  S5  Am.  Bep.  S88. 
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On  the  part  of  the  appellant  it  is  contended  that  they  do  not 
properly  state  the  law  of  the  case,  and  he  insists  : 

1.  That  where  a  minor  conveys  land  by  deed,  it  is  not  neoeesary 
on  his  coming  of  age  to  offer  to  restore  the  consideration  receiyed, 
in  order  to  a  disaffirmance  of  the  contract  and  a  recoyery  back  of 
the  land,  but  that  his  reconyeyance  is  a  sufficient  disaffirmance. 

2.  That  no  mere  silence  or  acquiescence  for  a  time  short  of  the 
period  of  limitation  will  bar  his  right. 

The  appellant's  counsel  cites  numerous  authorities  in  support  of 
these  propositions,  and  indeed  it  may  be  admitted  that  perhaps  the 
weight  of  authority  is  that  way.  See  Wait  Act.  and  Del,  title 
*^  Infancy/'  sec.  8,  and  numerous  cases  cited. 

But  we  belieye  that  the  decisions  of  our  own  court  settle  the  rale 
as  to  this  firat  proposition  clearly  the  other  way,  and  to  our  think- 
ing upon  sounder  principles. 

In  Cummings  v.  Powell,  8  Tex.  93,  speaking  of  the  propriety  of 
an  offer  to  return  the  purchase-money  in  this  sort  of  case,  where  it 
is  sought  to  rescind  the  sale,  Mr.  Justice  Lipscomb  says  :  *^  There 
was  no  offer  on  the  part  of  the  plaintiffs  to  restore  the  purchase- 
money  which  they  had  received  from  the  defendant  on  the  sale. 
This  is  the  rule  under  the  laws  of  Spain,  and  it  has  received  the 
sanction  of  the  courts  of  some  of  the  States  eminent  for  their  wisdom 
and  authority.  It  is  characterized  by  honesty,  and  enforces 
rectitude  of  conduct  in  transactions  between  individuals,  and  as  a 
general  rule  it  will  be  recognized  and  enforced  by  this  court." 

This  case  is  cited  and  approved  by  Hemphill,  Gh.  J.,  in  Kifgore 
V.  Jordan,  17  Tex.  355,  and  additional  cases  referred  to. 

And  in  tSiuari  v.  Baker,  17  Tex.  421,  the  court  say,  "  What- 
ever the  conflict  may  have  been  in  the  other  courts  as  to  the  legal 
effect  of  a  minor's  deed,  the  doctrine  is  well  and  firmly  settled  in 
this  court,  that  such  deed  is  not  void  but  only  voidable ;  *  *  * 
it  is  valid  until  the  infant  has  avoided  it  by  disaffirming  it  after 
arriving  at  majority  ;  that  it  is  indispensable  to  the  disaffirmance 
that  the  consideration  of  money  for  property  should  be  tendered  to 
the  purchaser." 

In  that  case  the  minor  after  arriving  at  age  had  made  a  deed  of 
the  property,  which  it  was  insisted  was  a  disaffirmance,  but  the  court 
held,  that  'Miad  it  gone  to  show  an  intention  to  disaffirm  the  sale 
without  showing  a  tender  of  the  purchase-money,  it  would  not  have 
been  sufficient  to  effect  the  disaffirmance.  " 
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These  decisions,  it  would  seem,  abundantly  sustain  the  charge  of 
the  court  upon  this  point.  There  doubtless  may  be  exceptions  to 
this  general  rule,  but  this  case  is  not  one. 

The  appellant's  second  proposition,  that  mere  silence  or  acquies- 
cence for  a  period  of  time  short  of  that  which  would  by  the  law  of 
limitations  bar  his  right  to  recover  the  land,  will  not  affect  his  right 
to  avoid  his  deed,  presents  a  question  of  more  difficulty.  Undoubt- 
edly the  rule  in  regard  to  the  minor's  right  to  disaffirm  has  been 
often  stated  in  that  way,  and  it  is  said  to  be  supported  by  the  weight 
of  authority.  But  this  is  where  there  is  **  mere  silence,  without 
any  affirmative  act  indicating  an  intention  to  affirm  or  tending  to 
mislead  the  grantee  into  the  belief  of  such  intention,  such  as  stand- 
ing by  and  seeing  improvements  made,  or  sales  of  the  property  to 
others,  without  reclaiming  the  land."  Prout  y.  Wihtf,  2S  Mich. 
164. 

There  are  not  wanting  however  abundant  authorities  to  the  effect 
that  a  silent  acquiescence  for  a  considerable  tiine  by  an  infant  after 
arriving  at  full  age  is  of  itself  a  ratification  of  his  conveyance.  1 
Pars,  on  Cent.  326  ;  WaUace  v.  Lewis,  4  Harring.  76  ;  Scoii  v. 
Buclianany  11  Humph.  468.  And  it  has  been  frequently  asserted 
that  an  infant  is  bound  expressly  to  disaffirm  his  contract  within  a 
reasonable  time  after  coming  of  age;  and  that  if  he  neglects  to  do 
so,  his  silence  will  operate  as  an  affirmance  of  his  contract.  See 
Wait  Act.  and  Def.  143,and  the  numerous  cases  ciced.  What  is  a 
reasonable  time  must  be  determined  in  view  of  the  particular  cir- 
cumstances presented  in  the  given  case.  Tk(nnp8on  v.  Strxcklandy 
52  Miss.  574. 

This  express  disaffirmance  seems,  as  we  have  seen,  to  be  contem- 
plated by  the  decisions  in  this  State.  Here  the  deed  of  the  minor  is 
not  void.  It  is  good  against  all  the  world  but  himself  or  his  as- 
signees. If  he  have  received  a  consideration  for  it,  he  cannot  dis- 
affirm it  without  restoring  or  offering  to  restore  it.  His  retention 
of  the  purchase-money  or  property  may  well  be  considered  an 
affirmative  act  showing  an  intention  to  affirm.  And.  so  long  silence 
and  acquiescence  may  furnish  conclusive  evidence  of  ratification. 
It  is  in  relation  to  the  determination  of  the  fact  whether  there  has 
been  a  disaffirmance  or  a  ratification  that  we  must  judge  of  the 
reasonableness  of  the  lapse  of  time.  Evidently  the  lapse  of  a  few 
months  or  even  years  of  silence  or  non-action  might  afford  but  in- 
different proof  of  it.     But  the  time  ought  not  to  be  measured  by 
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any  arbitrary  rale.  Difference  of  circumstances  would  affect  the 
determination  of  the  question.  The  facts  of  the  present  case  afford 
an  illustration.  Here  Elbert  Scott,  liring  near  by  Pegues,  to  whom 
he  had  conyeyed  the  land,  looked  on  for  years  while  Pegues  re- 
mained in  the  possession  of  it ;  saw  him  sell  the  land  to  others, 
who  again  disposed  of  it  to  other  purchasers,  and  for  nine  or  ten 
years  made  no  sign  of  dissatisfaction  and  put  up  no  claim  to  the 
land.  Surely  the  reasonable  assumption  from  this  lapse  of  time  is 
that  he  had  abandoned  all  intention  of  reclaiming  the  land,  and  in 
effect  ratified  its  sale.  From  1861  to  1872  was  an  unreasonable  time 
to  slumber  upon  his  rights,  if  he  had  any  thought  of  asserting 
them.  And  the  application  of  this  rule  of  reasonable  time  to  this 
case  would  seem  to  be  a  more  reasonable  rule  than  any  derived  from 
the  statute  of  limitations.  The  time  fixed  by  the  statute  is  taken 
in  the  cases  we  haye  referred  to,  rather  as  a  measure  of  reasonable 
time  than  as  an  imperatiye  rule.  What  if  there  were  no  law  of 
limitation,  or  it  had  been  suspended?  Would  the  right  of  the  minor 
to  disaffirm,  if  he  but  kept  his  peace  and  remained  silent,  have 
continued  foreyer? 

The  doctrine  of  reasonable  time  in  which  to  disaffirm  commends 
itself  to  our  judgment.  It  is  not  the  policy  of  the  laws  of  this 
State  to  extend  fayor  and  indulgence  to  laches.  Boys  here  become 
men  owning  and  capable  of  managing  property,  precociously,  and 
lands  increase  in  yalue  with  surprising  rapidity,  and  the  country  is 
fast  filling  up  with  new  settlers  seeking  homes.  Shorter  periods 
of  limitation  are  more  needful  to  the  welfare  of  the  people  than  in 
other  countries  of  slower  growth.  To  apply  the  statute  as  the 
limit  of  time  upon  the  minor's  right  on  coming  of  age  to  ayoid  his 
deed,  would  unsettle  titles,  stimulate  cupidity,  and  work  only  mis- 
chief. It  could  apply  only  where  the  land  was  occupied,  and  there 
could  be  little  safety  in  determining  the  yalue  of  a  title  unaocom- 
panied  by  possession.  No  man  could  be  assured  that  he  owned 
land  unless  he  liyed  on  it,  if  perchance  his  title  was  deriyed  through 
a  minor's  deed,  until  the  law  of  limitation  perfected  it  through  his 
possession. 

We  think  the  proper  rule,  that  most  in  harmony  with  the  decis- 
ions, and  our  circumstances,  in  the  conflict  of  authority  upon  this 
subject  of  the  rights  and  duties  of  the  minor,  who,  after  coming 
of  age,  would  ayoid  his  deed  of  land  made  during  his  minority,  is 
this  :  that  he  shall  be  held  to  do  so  within  a  reasonable  time  ;  that 
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his  Bilence  or  acquiescence  beyond  such  reasonable  time  should  con- 
clude him  from  disaffirming  it,  and  that  what  is  a  reasonable  time 
is  such  a  period  as  in  yiew  of  the  attending  facts  would  rebut  any- 
presumption  of  an  intended  disaffirmance.  The  silence  or  non-- 
claim of  the  minor  for  a  considerable  length  of  time^  though  less 
than  the  period  of  limitation  for  the  recovery  of  lands,  may  as 
effectually  prove  his  affirmance  or  ratification,  in  connection  with 
the  circumstances  of  the  case,  as  his  express  acts  or  declarations  to 
that  effect. 

Upon  the  whole  case,  looking  to  the  charge  of  the  judge  in  con- 
nection  with  the  testimony,  while  we  think  it  objectionable  in  fail- 
ing to  explain  to  the  jury  what  was  meant  by  reasonable  time, . 
leaving  them  to  their  own  unguided  conclusions  upon  the  subject, 
we  do  not  feel  warranted  iii  disturbing  their  verdict.  There  is  no 
reason  to  apprehend  from  the  facts  of  the  case  that  they  were  mis* 
led  by  it,  considering  it  with  reference  to  the  great  lapse  of  time 
occurring  between  Elbert  Scott's  arrival  at  majority  and  his  recon-^ 
veyance  of  the  land.  The  only  charge  asked  by  plaintiff  upon  the 
subject  of  reasonable  time  was  that  which  was  given,  and  the  charge 
asked  by  him  making  the  period  of  limitation  the  test  of  it  was 
properly  refused. 

These  views  embrace  all  the  points  brought  to  our  attention  by 
the  briefs  of  counsel,  and  are  conclusive  of  the  disposition  of  the 
case. 

Upon  the  whole  case,  our  conclusion  is  that  the  judgment  ought 

to  be  affirmed. 

Judgment  affirmed. 


3o  Sbllb  v.  Western  Union  Telegraph  Company. 

(66Tex.aQ6.) 
Telegraph  company  —  damages  — injurg  to  feelings, 

A  telegraph  companj  is  liable  for  injury  to  the  feelings  of  a  son  hj  willful 
neglect  to  deliver  to  him  a  message  announcing  the  death  of  his  mother, 
whereby  he  was  prevented  from  attending  her  funeral.* 

ACTION  of  damages  for  neglect  to  deliver  message.  The  opinion 
states  the  case.     The  defendant  had  judgment  below. 

*  Logan t.  W.  U,  TeL  Oo.^Bi  HI.  MB  ;  Wyman t.  LeavUt  (71  Me.  227),  86  Am.  Rep.  803,and 

note,  806. 
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Edward  Collier,  Seth  Shephard  and  G.  0.  So  Helle,  for  appellant 
Likejis  £  Stewarty  for  appellee. 

Watts,  J.  Com.  App.  The  question  presented  by  the  record  is 
as  to  the  liability  of  a  telegraph  company  for  injury  resulting  to  the 
f oelingb  of  a  person  from  the  willful  neglect  of  the  agents  of  the 
company  to  tmnsmit  and  deliver  a  message  announcing  the  death 
of  such  person's  mother,  and  requesting  his  presence  at  the  foneral, 
etc. 

This  question  results  from  the  ruling  of  the  court  below  in  sus- 
taining exceptions  to  the  petition. 

The  allegations  contained  in  the  petition  are  in  effect  that  appel- 
lant's mother  died  on  the  16th  day  of  January,  1874,  near  the  town 
of  Giddings  ;  that  on  that  day,  Wm.  M.  Scallom,  a  near  relatire, 
prepared  the  message  and  delivered  the  same  to  the  company's 
agent  at  said  town,  to  be  promptly  transmitted  and  delivered  to 
appellant  at  Austin  ;  and  that  the  charge  for  such  service  was  then 
paid  to  such  agent ;  that  the  agents  of  this  company  did  not  transmit 
and  cause  such  message  to  be  delivered  to  appellant  within  a  reason- 
able time,  notwithstanding  he  was  in  the  city  of  Austin  and  at  his 
usual  place  of  business  ;  but  willfully  neglected  and  failed  so  to  do 
for  several  days  after  the  date  aforesaid ;  and  that  by  reason  of  such 
willful  neglect  and  failure  he  was  prevented  from  being  present  at 
the  funeral  services  of  his  mother  and  providing  for  her  remains 
being  properly  cared  for,  and  from  paying  to  her  the  last  tribute  of 
respect,  etc. ;  claiming  that  he  was  thereby  injured  and  damaged  in 
the  sum  of  $50,000. 

Actual  damages  are  either  general  or  sp3cial ;  the  former  is  such 
as  naturally  result  from  the  act  complained  of,  or  which  the  law 
implies  therefrom,  and  need  not  be  specially  pleaded,  but  may  be 
recovered  under  the  general  averment  of  damages.  2  Sedg.  on 
Dam.  606. 

It  appears  i:>  bo  the  settled  rule  of  law  in  this  State,  that  injury 
to  the  feelings,  caused  by  the  willful  neglect  or  fault  of  another, 
constitutes  such  actual  damages  for  which  a  recovery  may  be  had. 
Hays  v.  H.  i&  0.  N.  R.  R.  Co.,  46  Tex.  279 ;  H.  d  O.  N.  R.  R. 
Co.  V.  Randall,  50  id.  261. 

In  the  last  edition  of  Shearman  &  Bedfield  on  Negligence,  after 
fully  considering  the  measure  of  damages,  etc.,  in  telegraph  cases. 
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the  authors  give  it  as  their  opinion,  that  '^  in  case  of  delay  or  total 
failure  of  deliveiy  of  messages  relating  to  matters  not  connected 
with  business,  such  as  personal  or  domestic  matters,  we  do  not  think 
that  the  company  in  fault  ought  to  escape  with  mere  nominal 
damages,  on  account  of  the  want  of  strict  commercial  value  in  such 
messages. 

'^  Delay  in  the  announcement  of  a  death,  an  arrival,  the  straying 
or  recovery  of  a  child,  and  the  like,  may  often  be  productive  of  an 
injury  to  the  feelings  which  cannot  be  easily  estimated  in  money, 
but  for  which  a  jury  should  be  at  liberty  to  award  fair  damages." 

It  appears  to  us  that  the  natural  consequence  of  a  failure  to 
promptly  transmit  and  deliver  a  message  like  that  in  this  case,  and 
under  the  circumstances  shown  in  appellant's  petition,  is  to  produce 
the  keenest  sense  of  grief  incident  to  a  disappointment.  For  it  is  a 
principle  of  our  nature,  implanted  in  the  bosom  of  every  reasonable 
beingnot  devoid  of  human  sensibilities,  to  promptly  pay  the  last 
tribute  of  respect  to  the  mother  who  bore  and  fostered  us.  And  to 
be  thwarted  in  the  discharge  of  this  duty,  prompted  as  it  is  by 
natural  desire,  by  the  willful  fault  or  neglect  of  one  whose  business 
it  is  to  communicate  the  news,  and  who  has  received  his  compensa- 
tion therefor,  in  the  very  nature  of  things  is  calculated  to,  and  will 
inflict  upon  the  mind  the  sorest  sum  of  disappointment  and  sorrow. 
This  being  the  natural  result  of  such  neglect,  the  damages  result- 
ing therefrom  are  general,  as  contradistinguished  from  special 
damages,  and  may  be  recovered  under  the  general  averment  of 
damages. 

In  the  case  of  Phillips  v.  HoyUy  4  Gray,  568,  it  was  held  that 
injuiy  to  the  feeling  of  a  parent  in  consequence  of  the  seduction  of 
his  daughter  constitute  general  damages  naturally  resulting  from 
the  act,  and  need  not  be  specially  pleaded.  A  similar  doctrine  i& 
asserted  by  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Roberts  v.  Oraham,  6  Wall.  678. 

This  being  the  natural  result  of  such  neglect,  must  be  held  to 
have  been  contemplated  by  the  company  when  its  agent  received 
the  message,  and  agreed  for  a  compensation  then  paid  to  promptly 
transmit  and  cause  the  same  to  be  delivered.  For  all  the  import* 
ance  that  the  message  imports  is  fairly  shown  in  its  terms. 

Telegraph  companies  exercise  and  enjoy  special  franchises  and 
privileges  under  the  law  ;  the  very  purpose  of  their  organization  is 
to  furnish  for  compensation  the  means  of  rapid  and  prompt  com- 
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munication  ;  its  use  is  expensive,  and  is  rarely  resorted  to  except  in 
matters  of  importance  to  the  parties.  Hence  the  resort  to  this 
mode  of  transmitting  information  should  of  itself  he  held  sufficient 
notice  to  the  company's  agents,  that  as  between  the  sender  and  the 
party  to  whom  sent,  the  message  is  deemed  to  be  of  some  import- 
ance, unless  the  contrary  is  made  known  by  strict  information  or 
strong  implication,  as  time  is  the  usual  consideration  that 
prompts  parties  to  the  use  of  the  wire. 

The  law  will  not  permit  any  one  to  impose  with  impunity  upon 
another,  by  his  willful  fault  or  neglect,  such  injury  to  his  feelings 
as  is  the  natural  result  from  the  disappointment  shown  by  the 
allegations  of  appellant's  petition  and  then  protect  himself  under 
the  plea  of  damnum  absque  injuria. 

Injury  to  the  feelings,  resulting  from  such  disappointment,  in. 
our  opinion  constitute  general  damages,  recoTcrable  under  a  general 
averment  of  damage  ;  and  the  court  erred  in  sustaining  the  excep- 
tions to  appellant's  petition. 

It  should  be  remarked  that  great  caution  ought  to  be  obserred  in 
the  trial  of  cases  like  this  ;  as  it  will  be  so  easy  and  natural  to  con- 
found the  corroding  grief  occasioned  by  the  loss  of  the  parent  or 
other  relative  with  the  disappointment  and  regret  occasioned  by  the 
fault  or  neglect  of  the  company ;  for  it  is  only  the  latter  for  which 
a  recovery  may  be  had  ;  and  the  attention  of  juries  might  well  be 
called  to  that  fact. 

It  is  our  conclusion  that  the  proper  disposition  of  this  appeal  is 
to  reverse  the  judgment  and  remand  the  case. 

Reversed  and  remanded. 


HonsTOK  &  Texas  Central  Bailroad  Ookpakt  y.  Bvrkk 

(55Tex.  aes.) 

Damage  —  evidence  —  meaeure  — family  portraU, 

Eridenoe  of  family  tradition  as  to  the  OMt  of  famllj  paintings  ia  incompetent 

to  show  their  market  value. 
In  an  action  for  loss  of  a  family  portrait,  the  original  cost  and  the  probable 

expense  of  reproduction  may  be  considered  in  estimating  the  damages.* 

*See  26  Alb.  Law  Jour.  144. 


AUSTIN  TERM,  1881.  gQ^ 

^ 

Hoaston  and  Texaa  Central  Bailioad  Company  v.  Burke. 

ACTION  of  damages  for  loss  of  goods.      The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

WaUofiy  Oreen  £  Hill,  and  George  OokUhwaiiey  for  appellant. 

John  B.  Rector,  for  appellee. 

Gould,  A.  J.  This  suit  was  instituted  by  Mrs.  V.  C.  Burke, 
September  13,  1880,  to  recover  of  the  railway  company  damagea 
for  the  loss  and  destruction  of  certain  paintings,  jewelry,  clothing, 
furniture  and  household  effects,  shipped  by  her  at  New  Orleans, 
La.,  to  be  carried  to  Austin,  Texas,  under  a  contract  made  at  New 
Orleans  with  a  connecting  line  and  agent  of  the  appellant  railway 
company,  by  the  terms  of  which  the  latter  agreed  to  carry  said  prop- 
erty from  Houston,  Harris  county,  to  Austin.  The  property  shipped 
was  stated  in  detail,  with  yalues  aggregating  as  follows:  Paintings, 
t8,510 ;  jewelry,  12,320 ;  clothing,  16,081 ;  furniture,  household 
effects,  etc.,  111,492.50.     Total,  128,403.50. 

[Omitting  other  inquiries.] 

We  propose  to  consider  first,  defendant's  14th  assignment  of 
error,  presenting  the  proposition  that  evidence  of  G.  B.  Burke  as 
to  the  cost  of  pictures  should  have  been  withdrawn  from  the  jury 
when  it  transpired  that  the  same  was  hearsay. 

In  plaintiff's  bill  of  particulars  of  articles  lost  are  the  following 
articles,  viz. : 

Child  and  Dog,  by  Inman $1,500 

Three  portraits,  by  Sully,  at  $1,000  each 3,000 

Group  of  children,  by  Beard  and  Moise 1,000 

Portrait,  by  Fowler '. 500 

It  appears  that  these  were  family  portraits  and  paintings  by  dis- 
tinguished artists,  and  there  was  considerable  evidence  bearing  on 
the  question  of  their  value.  Mr.  G.  B.  Burke,  a  son  of  plaintiff's 
deceased  husband,  Glendy  Burke,  testified  that  each  of  those  paint- 
ings named  above,  except  the  last,  cost  $1,000,  and  that  the  last, 
a  portrait  of  Glendy  Burke,  by  Fowler,  cost  $500.  On  cross-exami- 
nation it  was  developed  that  he  had  no  personal  knowledge  of  the 
cost,  but  had  learned  of  it  from  his  father  and  traditions  in  the 
family.  We  think  that  this  was  hearsay  testimony,  and  that  the 
court  should  have  sustained  the  motion  to  exclude  it.  Appellee  re- 
VoL.  XL  — 102 
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plies  that  there  was  safficient  competent  evidence  before  the  jury 
to  warrant  the  rerdict^  and  that  the  admission  of  improper  eyidenoe, 
cumalatiye  in  its  nature^  will  not  authorize  a  reyersal  of  the  judg- 
ment. The  testimony  of  Mrs.  Burke,  and  of  artists  of  eminence 
in  New  York,  tends  to  show  that  as  works  of  art,  the  market  yalue 
of  these  paintings  in  New  York,  or  at  a  point  where  such  works  of 
art  can  be  said  to  haye  a  market  yalue,  was  fully  as  great  as  the 
cost  price  affixed  by  O.  B.  Burke.  On  the  other  hand,  the  testi- 
mony of  Moise,  an  artist,  tends  to  fix  their  cost  at  prices  consider- 
ably less.  In  its  charge  the  court  gave  the  jury  as  the  standard  of 
yalue  of  the  articles  lost,  their  market  yalue  at  Austin;  and  if  any 
of  the  articles  had  no  market  yalue  at  Austin,  and  yet  had  a  mar- 
ket yalue  at  other  places,that  yalue  at  the  nearest  place  to  Austin 
where  it  existed  was  made  the  standard.  The  court  also  charged, 
'^In  determining  .the  yalue  of  family  portraits,  which  have  no 
market  yalue,  if  you  find  ^uch  to  have  been  lost,  you  may  look  to 
the  original  cost  of  the  same,  and  to  the  probable  cost  of  reproduc- 
ing or  replacing  the  same,  as  shown  by  the  testimony.*'  In  yiew  of 
the  prominence  given  in  this  charge  to  the  question  of  original  cost, 
we  are  unable  to  see  that  evidence  as  to  such  cost  is  merely  cumula- 
tive of  other  evidence  as  to  value.  The  verdict  of  the  jury  is  general, 
and  does  not  show  what  value  they  affixed  to  the  pictures;  nor  can 
we  know  how  far  they  were  influenced  in  valuing  them  by  the  evi- 
dence of  Mr.  Burke  as  to  their  cost.  '^  A  party  has  a  right  to  have 
none  but  legal  evidence  submitted  to  a  jury.  And  where  that 
which  is  irrelevant "  (or  hearsay)  ''  has  been  admitted  against  the 
objections  of  the  party,  if  it  may  have  had  an  improper  influence 
upon  the  jury  it  will  require  a  reversal  of  the  judgment."  Waulr. 
Hardie,  17  Tex.  553.  In  our  opinion  this  error  is  fatal  to  the 
judgment. 

[Minor  matters  omitted.] 

We  have  seen  that  the  charge  of  the  court  made  the  market 
value  of  the  articles  lost  the  measure  of  damages,  but  added  a 
clause  as  follows:  ^' In  determining  the  value  of  the  family  por- 
traits, which  have  no  market  value,  if  you  find  such  to  have  been 
lost,  you  may  look  to  the  original  cost  of  the  same,  and  to  the 
probable  cost  of  reproducing  and  replacing  the  same  as  shown  by 
the  testimony."  The  measure  of  damages  allowed  in  this  clause 
of  the  charge  is  objected  to,  but  the  brief  does  not  inform  us  of  the 
grounds  of  objection  or  the  precise  legal  question  intended  to  be 
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made.  That  part  of  the  charge  is  in  accordance  with  the  rule  re- 
cently laid  down  by  the  Sapreme  Court  of  Massachusetts.  Oreen 
T.  Boston  &  Lowell  R,  Co.^  128  Mass.  221 ;  s.  c,  35  Am.  Rep. 
370. 

In  regard  to  a  family  portrait  which  might  be  reproduced,  the 
artist  and  the  subject  both  being  still  accessible,  it  is  not  perceiyed 
why  the  owner  would  not  be  entitled  to  supply  the  lost  portrait,  and 
to  recover  of  the  carrier  the  cost.  This  is  said  to  be  the  owner's 
right  in  case  of  lost  articles  generally.  O'HanlauY.  O.  W,  R^y  Co., 
6  Best  &  Smith,  493  (118  Eng.  Com.  Law,  491);  Wood's  Mayne 
on  Damages,  401.  But  when  it  is  impracticable  to  replace  the 
painting,  and  where  the  original  cost  was  incurred  at  a  time  long 
past,  and  under  circumstances  differing  widely  from  those  affecting 
the  present  value,  the  charge  given  would  be  of  doubtful  applica- 
bility, and  at  all  events  should  be  better  qualified  or  explained  so  as 
to  guard  the  jury  against  making  the  first  cost  and  the  cost  of  re- 
placing the  exclusive  measure  of  value.  Wo  do  not  understand  the 
plaintiff  as  claiming,  or  the  charge  of  the  court  as  allowing,  dam- 
ages because  of  the  peculiar  value  attached  by  the  owner  to  the 
portraits,  the  *^ pretium  affectionts,^^  as  it  is  styled.  The  claim  of 
the  plaintiff  seems  to  be,  that  as  works  of  art,  pamtings  by  artists 
of  established  reputation,  of  subjects  calculated  to  give  those  paint- 
ings value  in  the  eyes  of  those  who  buy  such  works  of  art,  the  lost 
portraits  had  a  value,  aside  from  any  peculiar  value  for  family  reas- 
ons. As  bearing  on  this  claim  we  cannot  say  that  the  charge  given 
was  erroneous,  although  we  think  it  would  have  been  better  adapted 
to  the  case  had  it  been  qualified  or  explained. 

For  the  reasons  heretofore  given  the  judgment  is  reversed  and 

the  cause  remanded. 

Bwersed  and  remanded. 
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CUKKINOAH  y.      MOOBS. 
(66  Tez.  87a) 

NegHgenee  —  r€ip<mde(U  tuperiar. 

LeiseM  of  &  penitentiary  are  not  rea'ponaible  for  an  injoiy  to  a  ooiiTiot  hy  tine 
defeetiTO  oonstmction  of  a  bank  made  by  a  servant  of  the  penitentiaiy  oom- 
missionen  haying  charge  of  the  oonyicts.* 

ACTION  for  death  by  negligence.     The  opinion  and  head-note 
show  the  facts.     The  plaintiff  had  judgment  below. 

Craufords  £  Smith,  for  appellants. 

Oeo.  S.  Vaughan,  Dan,  T.  Leary  and  R.  D.  HarreUy  for  appelleee. 

BoNNERy  A.  J.  Under  the  yiew  we  take  of  this  eaae» 
it  does  not  become  necessary  to  decide,  whether  to  the  mis- 
fortune of  the  surriying  relatiyes  of  the  deceased,  Spencer  G. 
Moore,  that  he  was  a  conyict,  shall  be  added  the  loss  of  the  right  to 
sue  for  damages  resulting  from  his  death,  were  they  otherwise  en* 
titled  thereto. 

It  was  the  evident  intention  and  wise  policy  of  the  legislation  in 
regard  to  our  penitentiary  system,  that  the  State  should  by  oflSceis 
of  its  own  selection  retain  an  immediate  and  direct  supervision  and 
control  over  the  convicts.  The  very  statute  under  which  this  lease 
was  made  expressly  provided  that  the  governor  should  appoint 
three  commissioners,  who  in  conjunction  witli  him  were  to  ''  take 
such  measures,  and  adopt  such  rules  and  regulations  in  the  control 
and  management  of  the  penitentiary,  and  the  convicts  belonging 
thereto,  as  should  be  deemed  best,  not  inconsistent  with  the  laws 
prescribing  the  treatment  and  management  of  convicts  ;  and  such 
rules  and  regulations  shall  be  binding  upon  all  officers  of  the  peni- 
tentiary, guards,  employees,  hirers  of  convict  labor,  and  all  others 
in  any  way  connected  with  the  penitentiary,  or  the  convicts  within 
or  without  the  walls. ''    *    ♦    ♦ 

It  is  further  provided  that  ♦  ♦  ♦  '^  no  lease  shall  be  made 
by  which  the  control  of  the  prisoners,  except  as  to  a  reasonable 
amount  of  labor,  shall  pass  from  the  State  or  its  officers  to  the  les- 
sees ;  and  the  State  shall  in  all  cases,  and  under  all  circumstances, 
retain  the  absolute  control  of  the  persons  of  the  convicts,  put  them 
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to  or  withdraw  them  from  any  kind  of  labor ;  station  and  Iremove 
them  at  or  from  any  point  inside  or  outside  the  prison ;  make  or 
change  at  pleasure  all  rules  for  the  discipline  and  punishment  of 
conyicts ;  prescribe  regulations  for  their  food,  clothing,  nursing, 
instruction  and  guarding ;  and  any  lease  made  shall  be  subject  to 
the  reservation  of  these  rights  and  powers  on  the  part  of  the  State, 
whether  so  stated  in  the  lease  or  not ;  the  object  of  these  limitations 
being  to  prevent  the  State,  under  the  guise  of  contract,  fi*om  part- 
ing with  the  right  to  direct  how,  at  any  time  and  under  all  cir- 
cumstances, convicts  shall  be  lodged,  fed,  clothed,  worked  and 
treated."  ♦  ♦  ♦  Gen'l  Laws  15th  Leg.,  194-5,  §g  6  and  7  ; 
B.  S.,  art.  3572. 

The  undisputed  testimony  shows,  that  in  pursuance  of  this  power 
J.  T.  Echols  was  appointed  by  the  commissioners  sergeant  in 
charge  of  the  convict  camp  to  which  the  deceased  Moore  belonged  ; 
that  under  his  supervision,  and  by  direction  of  one  of  the  commis- 
sioners, the  bunks  in  question  were  constructed  ;  that  when  the 
convicts  were  turned  in  at  night,  they  and  the  prison  house  were 
under  the  exclusive  control  of  the  sergeant ;  and  that  the  lessees  had 
no  right  to  order  those  convicts  off  the  bunk,  by  whose  weight  it 
was  broken  down.* 

It  is  a  well  settled  principle,  founded  on  reason  and  supported  by 
abundant  authority,  that  the  relation  and  liability  of  master  de- 
pends upon  the  right  of  control  over  the  servant.  Ounningham  v. 
Railroad  Co.,  51  Tex.  510  ;s.  o.,  32  Am.  Rep.  632,  and  authorities 
cited. 

Applying  this  rule  to  the  facts  in  evidence,  Ounningham  and 
Ellis  were  not  responsible  either  for  the  construction  of  the  bunks 
or  for  the  imprudent  act  of  the  convicts  which  occasioned  the  in« 
jury. 

It  may  be  added  that  the  uncontradicted  testimony  further  shows, 
that  had  it  not  been  for  the  contributory  fault  of  the  deceased,  he 
would  not  have  been  injured  ;  and  besides  according  to  the  great 
weight  of  the  evidence,  the  bunks  were  reasonably  well  constructed 
for  the  legitimate  purposes  for  which  they  were  made. 

The  learned  judge  presiding  charged  the  law  of  the  case,  but  the 
verdict  of  the  jury  was  both  unsupported  by  and  against  the  evi- 
dence, and  the  motion  for  a  new  trial  should  hdve  been  granted. 
For  the  error  in  overruling  it,  the  judgment  is  reversed  and  the 
cause  remanded.  Reversed atid  remanded. 
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(56  Tex.  418.) 

Landlord  and  tenant — covenant  to  reetore — Jlr§. 

A  ooTBiuint  bjT  loBBcea  to  restore  the  premises  "  in  as  good  oondition  ma  when 
delivered  to  them,  that  is  to  say  in  good  running  order,  ordinary  wear 
and  tear  excepted/'  does  not  bind  them  to  rebaild  in  case  of  casual  de- 
struction by  fire,  nor  render  them  liable  for  such  loss.* 

ACTION  under  lease  to  recover  yalue  of  property  consnined  by 
fire.     The  opinion  states  the  point.    The  defendant  had  judg- 
ment below. 

T,  J.  WiUiams  and  PosBy^  Bussey  £  ffennisberger,  for  appellants. 

Greenwood  &  Oooch,  for  appellees. 

Bonner,  A.  J.  Appellants  pretermit  in  their  brief  the  second 
and  fifth  assigned  errors. 

[Omitting  minor  points.] 

III.  The  seventh  assigned  error,  and  which  presents  the  main 
question  in  the  case,  is  : 

**  That  the  court  erred  in  construing  the  instument  sued  on  as 
containing  no  covenant  or  agreement  on  the  part  of  the  defendants 
to  replace  and  rebuild  said  property,  and  to  restore  the  same  to 
plaintiffs  in  good  running  order  at  the  expiration  of  said  lease  in 
case  it  was  destroyed,  or  in  default  thereof,  to  pay  plaintiffs  the 
value  thereof  and  damages  thereto ;  and  in  mling  the  law  to  be, 
and  in  instructing  the  jury,  that  the  suit  was  brought  by  the 
plaintiffs  to  recover  damages  of  the  defendants  for  culpable  neg- 
ligence of  defendants  in  the  destruction  of  said  property,  when  in 
fact  said  suit  was  brought  as  well  to  recover  on  the  covenant  and 
agreement  of  defendants  to  replace  and  to  rebuild,  and  to  deliver 
said  property  to  plaintiffs  in  good  running  order." 

We  have  no  statute  of  waste  in  this  State,  and  under  the  common 
law,  as  adopted  by  us,  the  defendants  below,  under  the  facts  as 
found  by  the  jury,  would  not  be  liable  to  rebuild,  unless  the  cov- 
enant in  the  lease  is  equivalent  to  an  express  agreement  to  that 

*  See  Hoy  t.  Holt  (91  Pwin.  St.  88),  86  Am.  Rep.  600;  Wliitakcr  ▼.  ffau^  (S5  Kans.  (74), 

87  Am.  Rep.  277,  and  note,  *J83. 


i 
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effect.     2  Minor's  Inst.    (2d  ed.),   546;   Warner  t.    Hiiehins,  5 
Barb.  666. 

The  coyenant  is^  that  '^  the  said  Morris^  Bagsdale  &  Simpson 
agree  to  give  the  said  Miller,  Billups  &  Go.  peaceable  possession  of 
the  said  shops,  oxen,  wagon,  houses,  mill  and  gin  in  as  good  con- 
dition as  when  delivered  to  them  ;  that  is  to  say,  in  good  running 
order,  ordinary  wear  and  tear  excepted." 

The  importance  of  the  question  will  justify  a  brief  review  of 
some  of  the  leading  authorities  upon  this  subject,  to  aid  us  in  ar- 
riving at  a  proper  construction  of  this  covenant. 

In  Nave  v.  Berry,  22  Ala.  391,  the  distinction  was  recognized 
and  adopted,  between  an  obligation  ^'  to  repair  and  deliver  up," 
and  one  "  to  deliver  up,"  that  whilst  the  former  binds  the  obligor 
to  rebuild  in  case  of  loss  by  fire  during  the  term  {Phillips  v.  Stevens, 
16  Mass.  238),  the  latter  is  construed  to  mean  simply  an  obligatian 
against  holding  over  ;  and  if  the  buildings  are  burned  or  destroyed 
without  the  fault  of  the  lessee,  he  is  not  bound  to  rebuild  or  pay 
for  the  improvements  so  destroyed. 

In  Maggort  v.  Hansbarger,  8  Leigh,  536,  the  covenant  was  '^to 
return  the  said  property  with  all  its  appurtenances."  The  property 
was  destroyed  by  fire.  Held,  that  this  was  not  a  covenant  to  rebuild 
or  to  debver  the  demised  premises  in  good  order,  but  simply  a  cov- 
enant or  agreement  to  return  the  property  with  its  appurtenances. 
A  distinction  was  drawn  between  that  case  and  Ross  v.  Overton, 
3  Call,  309  ;  Phillips  v.  Stevens,  16  Mass.  238  ;  Bulloch  v.  Dommit, 
6  Tenn.  650  ;  Digby  v.  Atkinson,  4  Gamp.  275,  and  others  of  like 
character,  in  which  there  was  an  express  covenant  to  repair.  The 
learned  judge  in  delivering  the  opinion  said  that  ''even  when 
there  were  such  express  covenants  to  repair,  it  has  seemed  to  some  a 
strained  and  doubtful  construction  to  extend  them  to  the  ca^e  of 
rebuilding." 

In  Wainscott  v.  Silvers,  13  Ind.  500,  the  rule  is  stated  that  the 
tenant  is  not  responsible  for  buildings  accidentally  burned  down 
during  his  tenancy,  unless  he  has  expressly  covenanted  or  agreed  to 
repair.  That  it  is  not  sufficient  to  charge  him  that  he  agreed  or 
covenanted  to  surrender  the  premises  at  the  end  of  his  term,  in 
the  same  repair  or  condition  that  they  were  in  at  the  time  of  the 
contract. 

In  Warner  v.  Hitchins,  the  covenant  was  to  surrender  up  the 
possession  of  the  premises,  at  the  expiration  of  the  lease,  in  the 
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same  condition  they  were  in  at  the  date  of  the  lease,  nataral  wear 
and  tear  excepted.  The  building  was  destroyed  by  fire.  In  an 
'elaborate  opinion  the  leading  cases  in  both  England  and  this  conn  try 
were  roTiewed,  and  it  was  held  that  the  coyenant  did  not  amount 
to  one  to  repair,  and  that  the  tenants  were  not  bound  to  rebuild. 
^  Barb.  666;  Mcintosh  v.  Loion,  49  Barb.,  554. 

In  Howeth  y.  Anderson^  25  Tex.  557,  the  coyenant  was  to  redelirer 
«aid  miUs,  etc.,  to  said  Anderson,  in  as  good  order  as  theyreceired 
them,  excepting  usnal  wear  and  tear  and  unayoidable  accidents. 
In  the  opinion,  Wheeler,  G.  J.,  cites  with  high  commendation 
the  aboye  case  of  Warner  y.  HUdiins,  5  Barb.  666,  and  also  quotes 
from  Mr.  Taylor's  work  on  Landlord  and  Tenant  (§  357)  as  follows: 
♦  ♦  ♦  «  Where  he  (the  lessee)  coyenants  to  surrender  thepran- 
ises  at  the  expiration  of  the  lease,  in  the  same  condition  they  are  in  at 
the  date  of  the  lease,  natural  wear  and  tear  excepted,  but  without 
any  coyenant  to  repair  or  build,  he  is  not  bound,  in  case  the  build- 
ings are  destroyed  by  fire  during  the  continuance  of  the  term,  to 
put  lip  new  buildings  in  the  place  of  those  destroyed."  In  that 
•case  the  learned  chief  justice  reached  the  conclusion,  that  according 
to  the  authorities  cited,  it  was  clear  that  the  defendants  were  not 
liable  for  the  accidental  loss  of  the  premises  by  fire;  that  such 
lease  was  not  Uke  the  contract  of  a  carrier,  nor  goyemed  in  its 
•construction  to  the  same  extent  by  considerations  of  public  policy ; 
that  the  construction  should  be  giyen  which  would  most  accord 
ynth  the  presumed  intention  of  the  parties ;  and  tliat  from  the 
terms  and  subject-matter  of  the  contract,  it  was  not  reasonable  or 
fair  to  conclude  that  the  parties  contemplated  that  the  lessees  were 
to  become  insurers  against  those  casualties  which  ordinary  prudence 
and  foresight  could  not  haye  guarded.  25  Tex.  572-3  ;  7\riffg  y. 
Holly,  4  Humph.  493 ;  Maggort  y.  Hansiarger,  8  Leigh,  537 ; 
Graham  y.  Swearingin,  9  Yerg.  276 ;  Harris  y.  Nicholas^  4  Mun. 
483  ;  Tmnsend  y.  Hill,  18  Tex.  426. 

Levey  y.  Dyess,  51  Miss.  501,  is  a  case  almost  identical  with  the 
present.  That  coyenant  was,  that  ''at  the  expiration  of  twelye 
months,  the  lessees  were  to  redeliyer  to  the  lessor  the  steam  saw- 
mill, together  with  said  implements  and  tenements,  and  two  log 
carts  ;  the  said  steam  saw-mill  in  good  running  order,  except  the 
usual  wear  and  tear,  and  the  log  carts,  implements  and  tenements 
without  damage,  except  the  running,  wear  and  usage." 

The  breach  assigned  was  non-deliyery  at  the  expiration  of  the 
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lease.  To  which  the  defendants  pleaded  the  casual  destruction  of 
the  property  by  fire,  without  their  act,  fault  or  negligence.  To 
this  plea  a  demurrer  was  sustained.  After  an  elaborate  and  learned 
opinion  by  Simball,  J.,  in  which  many  of  the  leading  cases  were 
reviewed,  the  court  deduced  from  the  authorities  the  following 
propositions  : 

1.  That  the  lessee  was  not  responsible  to  the  lessor  for  the  acci- 
dental casual  destruction  by  fire  of  the  property  demised,  unless 
by  his  covenants  he  has  made  himself  so. 

2.  In  construing  the  coyenants,  the  cardinal  rule  is  the  intention 
of  the  parties ;  and  the  courts  will  not  extend  or  enlarge  the  obli- 
gations of  the  lessee  beyond  the  plain  meaning  and  intention  of 
the  parties.  If  there  is  not  an  express  stipulation  to  restore  edifices 
and  structures  destroyed  by  casuality,  or  some  covenant  which  is 
equivalent  thereto,  such  as  a  covenant  **  to  uphold  and  repair,"  or 
'^  to  repair,'^  then  the  loss  must  fall  upon  the  reversioner.     ♦    ♦    ♦ 

3.  A  covenant  to  redeliver  or  restore  to  the  lessor,  in  the  same 
plight  and  condition,  usual  wear  and  tear  excepted  (or  other  words 
of  like  import),  does  not  bind  the  covenantor  to  rebuild  in  case  of 
casual  destruction  by  fire,  or  impose  the  burden  of  the  loss  upon 
him. 

4.  The  contemplation  of  the  parties  to  such  a  covenant,  applied 
to  a  house,  saw-mill,  machinery  and  appliances,  is  that  the  lessee 
will  take  ordinary  reasonable  care  of  the  property,  according  to  its 
nature,  and  that  he  will  surrender  possession  when  his  right  to 
enjoy  has  expired.  That  it  is  not  within  the  intendment  and 
according  to  general  undeirstanding,  that  such  stipulation  imposes 
on  the  tenant  the  responsibility  of  insurer.  If  that  greater 
risk  is  assumed,  it  must  be  clearly  and  explicitly  set  forth  in  the 
contract.     ♦    ♦    ♦ 

We  indorse  these  propositions  as  sound  both  on  principle  and 
authority. 

Construed  in  the  light  of  the  above  authorities,  the  covenant 
under  consideration  did  not  bind  the  defendants  to  rebuild  in  case 
of  casual  destruction  of  the  property  by  fire,  or  impose  the  burden 
of  the  loss  on  them,  the  jury  having  found  that  the  fire  was  not 
occasioned  by  their  negligence.  Hence  it  would  follow  that  the 
seventh  assigned  error  is  not  well  taken. 

This  view  of  the  case  dispenses  with  the  further  consideration 
of  the  other  errors  assigned.  Judgment  affirmed. 

Vol.  XL  — 103 
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McCbeabt  t.  Gaikbs. 

(65  Tex.  486.) 

Agency  — facUyr  —  pledge. 

A  foctor  has  no  power  to  pledge  his  principal's  goods, 

ACTION   to  recover  value  of  personal  property.     The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

Mdbry  £  Carpenter ^  for  appellants. 
John  D,  Templelon,  for  appellee. 

Staytok,  a.  J.  This  suit  was  brought  by  the  appellee  against 
the  appellants  to  recover  one  piano  and  three  organs^  or  their  value. 

Plaintiff  alleged  that  he  had  placed  the  property  sued  for  with 
Henry  Miller^  for  sale  upon  commission,  and  that  he  was  advised 
that  Miller  had  pledged  the  same  to  appellants  to  secure  the  pay- 
ment of  a  sum  of  money  borrowed  by  Miller  from  the  appellants, 
for  his  own  use  ;  and  he  further  alleged  that  at  the  same  time, 
Miller  for  the  same  purpose,  pledged  to  appellants  property  of  his 
own  of  a  like  kind  as  that  sued  for,  which  was  of  value  sufficient  to 
fully  satisfy  the  debt  due  from  Miller  to  appellants. 

He  further  alleged  upon  information,  that  the  sum  borrowed 
from  appellants  was  $600,  and  that  the  property  of  Miller  pledged 
therefor  was  of  the  value  of  $2,715  ;  and  prayed  that  in  the  event 
the  property  of  himself  was  in  any  manner  found  liable  for  the 
debt  due  from  Miller  to  appellants,  the  property  owned  by  Miller  be 
first  subjected  to  the  payment  of  that  debt. 

The  appellants  pleaded  a  general  denial,  and  that  they  purchased 
the  property  sued  for,,  in  ignorance  of  the  fact  that  the  appellee  was 
the  owner  thereof,  from  Miller,  for  a  valuable  consideration  paid, 
believing  Miller  to  be  the  owner  thereof.  They  did  not  allege  the 
pledge  nor  set  out  the  loan  of  money. 

After  the  appellants  had  fully  answered,  they  filed  what  was 
denominated  by  them  a  ''supplemental  answer,"  which  consisted 
of  special  exceptions  to  the  petitions  of  appellee,  which  upon 
motion  was  stricken  out  because  not  filed  in  due  order  of  pleading. 
In  this  there  was  no  error,  for  the  appellants  had  already  answered 
by  a  general  demurrer  and  to  the  merits,  and  their  special  exceptions 
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were  not  filed  in  due  order  of  pleading ;  besides  it  is  not  seen  that 
the  exceptions  could  have  been  sustained  if  they  had  been  filed  at 
the  proper  time. 

The  eyidence  showed  that  Miller  was  a  dealer  in  musical  instru- 
ments such  as  are  sued  for  ;  that  he  lived  and  did  business  in  Fort 
Worth,  Texas  ;  that  he  received  from  the  appellee,  who  resided  in 
Dallas^  Texas,  the  piano  and  organs  sued  for,  under  an  agreement  to 
sell  them  for  him  upon  commission  at  prices  named,  and  that  the 
property  when  received  was  by  Miller  put  iu  liis  store  at  Fort  Worth, 
among  other  goods  of  his  own  of  a  like  character,  for  sale  in  the 
ordinary  course  of  business.  There  was  no  controversy  as  to  the 
ownership  of  the  property  being  in  the  appellee  at  the  time  the  same 
was  delivered  to  Miller  for  sale. 

The  evidence  further  showed,  that  after  Miller  received  the  prop- 
erty he  borrowed  money  from  the  appellants  —  how  much  does  not 
appear  ;  ^nd  that  to  secure  the  payment  of  the  same,  he  pledged 
to  them  the  property  of  the  appellee,  and  also  property  of  a  like 
character  which  belonged  to  himself ;  the  nature  of  the  latter  did 
not  appear. 

There  was  no  evidence  showing  that  the  appellants  knew  that  the 
property  sued  for  belonged  to  the  appellee,  nor  that  they  made  in- 
quiry in  regard  thereto.  The  money  borrowed  by  Miller  from  the 
appellants  had  not  been  paid. 

The  cause  was  tried  without  a  jury,  and  a  judgment  rendered  for 
the  appellee  for  the  instruments  or  their  value,  the  separate  value  of 
three  of  the  instruments  being  determined,  and  the  aggregate  value 
of  all,  by  the  judgment. 

The  second  assignment  of  error  is  that  '*  the  court  erred  iu  not 
rendering  judgment  for  the  appellants." 

The  proposition  under  tliis  assignment  is,  in  effect,  that  Miller 
under  the  facts  was  autliorized  to  pledge  the  property  of  his  priij- 
cipal,  and  this  is  the  main  question  in  the  case. 

How  far  the  court  may  have  been  influenced  in  rendering  the 
judgment  by  tlie  fact  that  no  inquiry  was  made  by  the  appellants  as 
to  the  true  ownership  of  tlie  property,  we  are  uninformed ;  but 
under  the  facts  of  the  case,  it  was  more  incumbent  upon  tliem  to  do 
so  than  in  ordinary  cases  ;  the  pledge  was  not  made  in  the  ordinary 
course  of  business,  Dut  the  pledgor  was  by  the  act  of  pledging  with- 
drawing from  the  business  a  part  of  the  property  which  he  held  for 
ordinary  Bale ;  how  large  a  part  does  not  appear^  nor  for  how  long  it 
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was  expected  to  be  withdrawn.  Such  surely  was  not  in  accordance 
with  the  ordinary  custom  of  merchants,  and  it  was  in  itself  perhaps 
a  fact  that  should  have  aroused  inquiry  as  to  the  status  of  the  prop- 
erty and  the  relation  of  the  pledgor  thereto. 

It  would  seem  that  it  was  incumbent  upon  the  appellants  to  have 
shown  upon  the  trial  how  much  money  they  loaned  to  Miller,  and 
the  value  of  the  property  which  belonged  to  Miller,  which  they  hold 
to  secure  the  payment  of  the  same ;  for  if  that  property  waa  of 
value  sufficient  to  pay  their  debts,  they  could  have  had,  under  no 
state  of  facts,  either  a  legal  or  equitable  right  to  hold  the  property 
of  the  appellee  to  pay  that  debt.  These  facts  were  within  their 
knowledge,  and  proof  in  regard  thereto  would  be  expected  of  them 
under  the  pleadings ;  but  notwithstanding  one  of  the  appellants 
was  a  witness  in  the  case,  he  was  silent  in  regard  to  these  matters 
when  he  ought  to  have  spoken. 

Under  such  facts  the  court  may  have  concluded  that  they  had  no 
rights,  even  if  Miller  had  the  power  to  pledge,  which  a  court  was 
called  upon  to  protect,  and  we  are  not  prepared  to  say  that  such  a 
.finding  would  have  been  eiToneous. 

Jf  however  the  finding  of  the  court  was  based  upon  the  want  of 
^WCTin  Miller  to  make  the  pledge  (and  we  cannot  say  that  this  was 
not  the  basis  of  the  finding),  then  it  is  necessary  to  consider  that 

^^We  have  no  statute  upon  the  subject  now  t>  be  considered,  unless 
article  2368  of  the  Revised  Statutes  has  a  bearing  upon  the  subject. 
It  in  substance  provides  that  no  factor  shall  directly  or  indirectly 
acquire  or  purchase  any  interest  in  property  consigned  to  him,  un- 
less by  express  license  from  the  owner. 

This  act  was  most  probably  intended  to  prevent  simulated  sales, 

bv  and  through  which  a  factor  might  seek  to  acquire  an  interest  in 

the  property  confided  to  him  for  sale,  and  was  not  mtended  as  a 

statutory  declaration  of  his  want  of  power  to  pledge  the  property 

of  his  principal  for  the  debts  of  himself.  The  spirit  of  the  statute 

might  however  extend  to  a  declaration  of  the  want  of  power  in  a 

factor  to  dispose  of  the  property  of  his  principal  by  sde,  mortgage 

or  pledge,  in  any  manner  by  which  he  might  receive  a  benefit,  other 

than  that  contemplated  by  his  principal.      Regarding  the  question 

as  unaffected  by  any  statute,  the  common  law  must  furnish      the 

rule  of  decision "  in  this  case.     R.  S.  3128.  „      ^        . 

It  does  not  appear  that  any  act  was  done  by  the  appellee  to  rau'- 
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lead  the  appellants,  and  to  cause  them  to  belieye  that  Miller  was 
the  owner  of  the  property,  unless  the  deUrery  of  the  posseasiou 
thereof  to  him,  and  empowering  him  to  sell  the  same,  can  be  held 
in  law  to  have  had  that  effect. 

The  relation  of  principal  and  factor  carries  with  it  to  the  factor 
the  possession  of  the  property  and  the  power  to  sell  it;  if  either  of 
these  elements  are  wanting,  the  relation  of  principal  and  factor  does 
not  exist,  and  the  possession  must  be  referred  to  some  other  class 
of  bailment,  and  the  power  to  sell  to  some  other  class  of  agency. 

It  is  not  believed  that  at  common  law  the  simple  facts  of  pos- 
session and  power  of  sale  haye  ever  been  held  sufficient  indicia  of 
ownership  in  a  factor  to  authorize  a  third  person  to  take  the  prop- 
erty so  held,  in  pledge  for  the  debt  of  the  factor. 

The  law  is  thus  stated  by  an  elementary  writer:  '*  At  common 
law  it  was  held  that  an  agent  authorized  to  sell  goods  could  not, 
although  the  apparent  owner  thereof  by  permission  of  his  principal, 
pledge  the  same  by  deUyering  to  a  person  either  the  goods  them- 
selves  or  any  document  of  title  relating  thereto."  Chit,  on  Oon. 
204. 

Another  elementary  writer  says:  ''An  authority  to  an  agent  to 
sell  does  not  authorise  him  to  exchange  them  in  barter,  or  to  pledge 
them;  for  there  is  no  usage  of  trade  to  that  extent ; "  and  again, 
''  The  doctrine  of  the  want  of  authority  of  a  factor  to  pledge  the 
goods  of  his  principal  is  now  well  settled,  although  it  has  been 
greatly  doubted  at  different  times."    Story  on  Agency,  78. 

This  doctrine  is  well  and  firmly  established  in  England.  Pai^ 
t$r$on  y.  Tuih,  %  Str.  1178;  Daubigny  y.  Duval,  5  T.  R  604;  Mar- 
imi  y.  Cb/ss,  1  M.  ft  S.  140.  In  the  case  of  Quiroz  y.  TruMnan, 
3  Bam.  4  Oress.  848, the  docMne  was  commendisd  by  all  the  judges 
sitting,  and  it  was  therein  held  that  the  fact  that  the  principal  had 
requested  the  factor  to  make  remittances  in  anticipation  of  sales  of 
the  property  consigned  did  not  give  the  power  to  pledge. 

In  the  case  of  Oraham  y.  Dyster,  %  Stark.  21,  it  was  held  that 
sending  goods  to  a  factor  for  sale,  and  drawing  upon  him  for  the 
value  of  the  property  consigned,  did  not  authorize  him  to  pledge 
the  goods  even  to  raise  funds  to  meet  the  bills. 

In  DeBotichoui  v«  Ooldsmid,  5  Yesey,  210,  Lord  Chancellor  Louoh* 
BoaouGH  said:  '^ It  has  been  settled  with  regard  to  goods;  and 
there  is  no  doubt  that  if  goods  are  consigned  to  a  factor  to  sell,  he 
dannot  pledge  them.     It  must  be  a  b(ma  "fide  sale  for  valuable  con« 
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sideration.  I  am  not  apprised  of  the  late  cases, but  I  had  taken  it 
to  be  a  pretty  clear  principle.  The  defendants  are  certainly  wrong 
in  point  of  law;  I  take  it  not  merely  to  be  a  principle  of  the  law  of 
England,  but  by  the  civil  law,  that  if  a  person  is  acting  exmandaiOy 
those  dealing  with  him  must  look  to  his  mandate." 

If  further  evidence  of  the  establishment  and  existence  of  this 
rule  of  the  common  law  in  England  was  needed,  it  is  to  be  found  in 
the  legislation  of  that  country  in  what  are  known  as  the'^  Factors' 
Acts,"  beginning  in  the  year  1823,  and  by  several  intervening  acts, 
ultimating  in  the  act  passed  in  the  year  1877,  by  which  changes 
have  been  made  from  the  common-law  rule  to  meet  the  various 
phases  thereof  which  had  been  felt  to  oi)eratc  hairshly  upon  the  com- 
mercial interests  of  that  country  and  its  people.  The  substance  of 
these  several  acts^  and  the  constructions  placed  upon  them  by  the 
courts  of  that  country,  will  be  found  in  the  recent  work  of  Mr. 
Evans  (Ewell's  Evans  on  Agency,  542  ct  seq.),  and  by  an  examina- 
tion of  the  same  it  will  be  seen  that  each  of  said  acts  has  in  some 
respect  changed  the  common-law  rule. 

In  each  of  the  States  of  the  United  States  in  which  the  common 
law  has  been  adopted,  the  common-law  rule  is  in  force,  except  in  so 
far  as  the  same  has  been  changed  by  statute.  Story  on  Agency,  113. 
An  examination  of  tlie  cases  in  the  several  States  upon  this  subject 
would  require  more  time  and  space  than  we  can  now  give  to  that 
subject. 

The  general  rule  is  thus  stated  by  Chancellor  Kent:  "To  pledge 
the  goods  of  the  principal  is  beyond  the  scope  of  the  factor's  power; 
and  every  attempt  to  do  it  under  color  of  sale  is  tortious  and  void. 
If  the  person  will  call  for  the  letters  of  advice,  or  make  due  inquiry 
as  to  the  source  from  which  the  goods  came,  he  can  discover  (say 
the  cases)  that  the  possessor  held  the  goods  as  factor  and  not  as 
vendee;  and  he  is  bound  to  know  at  his  peril  the  extent  of  the  fac- 
tor's power."     2  Kent  Com.  G25. 

The  case  of  Kltuler  v.  Shaw,  2  Mass.  398,  was  in  its  facts  veiT 

ml 

similar  to  the  case  now  under  consideration.  It  was  an  action  of 
irovBTy  brought  to  recover  goods  placed  by  the  plaintiff  in  the  cus- 
tody of  Carter,  who  kept  a  retail  shop,  under  an  agreement  between 
them  that  Carter  should  sell  uhem  and  receive  for  his  services  a 
stipulated  commission  on  sales.  After  Carter  received  the  goods, 
having  need  for  a  loan  of  money,  he  borrowed  the  same  from  the 
defendant,  and  to  secure  its  payment  pledged  the  goods  of  the 
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plaiutiffy  together  with  goods  of  his  own.  In  that  case  as  in  this^ 
it  was  contended  as  Carter  was  not  a  known  factor,  and  the  goods 
of  the  plaintiff  were  placed  in  the  store  of  Carter  among  his  own, 
und  openly  exposed  for  sale,  that  the  apparent  ownership  thus  given 
would  make  a  pledge  of  the  goods  binding  upon  the  plaintiff  when 
made  to  a  person  who  did  not  know  for  what  purpose  the  factor 
held  them.  Parsons,  C.  J.,  rendered  the  opinion  in  the  case,  and 
'^  observed  that  the  court  considering  the  question  of  importance 
to  the  mercantile  part  of  the  community,  had  looked  into  the  case 
with  attention,  and  were  all  of  opinion  that  a  factor  has  no  au- 
thority to  pawn  goods  which  have  been  intrusted  to  him  for  sale. 
The  rights  of  the  principal  and  factor  depend  on  the  law  merchant, 
which  has  been  adopted  by  the  common  law.  By  this  law  a  factor 
is  but  the  attorney  of  his  principal,  and  he  is  bound  to  pursue  the 
powers  delegated  to  him.'' 

The  same  principles  are  announced  in  the  case  of  Laussait  v. 
Lippincolty  6  S.  &  R.  391  (9  Am.  Dee.  440),  by  Tilghman,  C.  J., 
where  the  reasons  of  the  rule  are  clearly  set  forth. 

In  the  case  of  Hutchinson  v.  Bours,  6  CaL  385,  which  was  a  case 
based  upon  facts  very  similar  to  those  of  the  case  now  under  con- 
sideration, a  different  conclusion  was  arrived  at,  but  that  decision 
seems  to  have  been  founded  upon  a  statute  in  force  in  that 
St-xte. 

We  conclude  that  under  the  facts  of  this  case.  Miller  had  no 
power  to  pledge  the  goods  of  the  appellee;  that  so  the  law  is.  If  it 
be  true  that  the  good  of  commerce,  or  the  due  protection  of  persons 
who  deal  with  factors  in  good  faith,  requires  a  different  rule,  it  rests 
with  the  legislature  to  afford  it,  as  lias  been  done  in  England  and 
in  most  of  the  other  States,  and  not  with  the  courts. 

The  court  did  not  err  in  refusing  to  grant  a  new  trial,  nor  in 
rendering  an  alternative  judgment  for  the  aggregate  value  of  tlie 
property. 

Each  of  the  instruments  except  one  are  valued  in  the  judgment; 
the  aggregate  value  of  all  is  therein  given,  from  which  the  value  ol 
the  one  not  separately  valued  can  be  arrived  at  as  certainly  as  though 
yalued  in  the  judgment. 

There  being  no  error  in  the  judgment,  it  is  aifinned. 

Affirmed. 
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ABATEMENT. 

aoliOB  —  pitinml  UaUUly  oC  oOocr.]  A  ttatato  providiDg  that  ollloers 
of  eerUin  oorporatioiiB  Bhall  be  personally  lUble  for  the  debts  of  each  oor- 
ponlioDS  in  esse  they  neglect  to  file  an  annual  certificate  of  their  condition 
Is  penal,  and  mi  action  broaght  to  enforce  such  liability  does  not  sarvire. 
^UeheU  y.  Eakhkim  (Conn.),  146. 

ACOOMPUCB. 
5m  CRDcniAL  Law,  787. 

ACKNOWLBDGMBKT. 
8ei  Dbbd,  198,  740 ;  Lucitatiok,  07, 167,  820, 667. 

ACTION. 
ForbrMohof  oonlraot— wfasnaoomsa.]    ^m  OoirrBAcr,  270. 
For  pil¥nU  bnsnoh  of  wwininipal  duty.]    JSes  NBGLidBNOB,  457« 
Bisoofpssy  owmtJ]    Bee  MumciPAi*  Oobforatiok,  480. 
SpUltiof  OMHSS  of  aotlon.J    See  Judokknt,  205. 


ADMINISTRATION, 
of  Uvfif  penoo.]    See  Jurisdiction,  13. 

ADULTERY. 
See  CaxMUfAi*  Law,  70S. 

ADVANCEMENT. 

OMd  to  cUkni  hnsbaad — money  paid  as  sorety  lor  him.]  A  deed  of  lands 
bj  a  father  to  his  daughter's  husband  is  not  presumed  an  adTancement  to 
the  daughter,  and  so  of  money  paid  by  the  father  as  surety  for  the  hus- 
band.   Bahu  ▼.  Ba^e  (Lea),  80. 

AGENCY. 

1.  PmUv  —  pisJifSb]    A  liictor  has  no  power  to  pledge  his  priadpars  goods. 
MoOretMrjf  t.  Gainee  (Tex.),  818. 
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AGENCY  —  Continued. 

2.  8aU— nMmonuidiim  ligned  by  agent— •vidence.]  A  memormndam  of 
sale  was  written  by  the  veudor  iu  hia  book,  and  signed  by  Uim,  and  by 
the  purchaner's  agent  in  hia  own  name.  Held  a  valid  contract,  not  to  be 
varied  by  parol.      Wiener  v.  Whipple  (Win.),  775. 

3.  Undlaoioaed  principal — election.]  Where  one  sells  goods  to  another,  who 
infonus  him  that  he  is  buying  as  agent  for  a  third,  but  dof^  not  disdote 
his  principal's  name,  and  the  seller  does  not  require  the  name,  nor  know 
who  the  principal  is,  but  takes  the  agent's  note  for  the  price,  be  may  still 
elect  to  hold  the  principal.     Merrill  v,  Kenyan  (Conn.),  174. 

JSee  Animal,  448 ;  Bank,  261  ;   Contract,  152 ;  Custom,  662 ;   Dbbd,  502 

NRGOTIABLB  IlfBTKUMBNT,  624  ;  Pkksion,  856. 

ANIMAL. 

Negligence — notice  o£  yicionsness — agency.]  The  defendant  was  aceiu- 
tomed  personally  to  tie  his  watch  dogs  by  day  and  loose  them  at  night. 
Having  overslept  one  morniug  and  neglected  to  tie  the  dogs  thej  bit  the 
plaintiff,  who  came  lawfully  on  the  premises  by  the  invitation  of  the  de- 
fendant's daughter.  Held^  that  the  defendant's  knowledge  of  the  dan- 
gerous character  of  the  dogs  might  be  inferred  from  his  habit  of  tying 
tiiem  by  day  ;  but  not  from  his  wife's  asking  the  daughter  why  she  had 
not  tied  them.     Goode  v.  Martin  (Md.),  448. 

Ijarceny  of  dog.]    See  Criminal  Law,  81. 

ANTE-NUPTIAL  SETTLEMENT 
See  Dbbd,  617. 

APPURTENANCEa 
Mill-dam.]    See  Deed.  877. 
Sewer  pipes.]    See  Dbbd,  531. 

ARBITRATION  AND  AWARD. 

JdUsconduct  of  arbitrator.]  It  is  sufficient  ground  for  setting  aside  an  award 
that  one  of  the  three  arbitrators,  after  his  appointment,  conversed  f ally« 
on  the  merits  of  the  dispute  witli  one  who  had  previousry  acted  aa  arbi- 
trator in  respect  to  the  same  matters  and  whose  award  had  been  set  aside. 
Moe/Uer  v.  Shear  (111.),  573. 

ASSAULT  AND  BATTERY. 
Xizemplary  damages  for.]    See  Damages,  543. 

ASSIGNMENT. 

Of  part  of  chose  in  action.]    An  assignment  of  part  of  a  chose  in  action  Is 

valid.     Exchange  Bank  v.  MeLoon  (Me.),  888. 

See  Contract,  486. 
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ATTEMPT. 
Bee  Criminal  Law,  658. 

ATTORNEY. 

DUlMnriiMiii — UlMloiiJiidgtti]  AttomeyB,  who  were  also  Aditora  of  a  news- 
paper, poblished  in  their  newspaper  a  libellous  article,  charging  a  judge 
with  prostituting  the  machinery  of  justice  to  serve  party  purposes  in  a  cer- 
tain case.  Thereupon  proceedings  for  disbarment  were  instituted  against 
them,  and  they  were  disbarred  for  misbehavior  in  office.  Held  error.  Ex 
parte  SUinman  (Penn.),  687. 

BAILMENT. 

XJen  —  for  repairs  —  aztant  o£]  Under  a  contract  for  repairing  several  arti. 
des  for  a  gross  sum,  the  person  repairing  has  ^  lien  on  all  the  articles  for 
the  repairs  on  any.     Ilensel  v.  Nob^  (Penn.),  650. 

BANE. 

!•  Agency  £ar  oollaction — snb-agenoy.]  Bank  A.  indorsed  and  transmitted 
to  bank  B.,  for  collection  on  its  account,  a  check  which  it  owned.  Bank  B. 
indorsed  and  transmitted  it  for  collection  to  bank  C.  with  directions  to  credit 
bank  B.  with  the  proceeds.  Bank  B.  on  tlie  same  day  failed,  in  debt  to 
bank  A.  Bank  C.  collected  the  check  and  credited  the  proceeds  to  bank 
B.,  which  was  in  debt  to  bank  C.  Before  the  collection  the  cashier  of 
bank  C.  had  heard  of  bank  B.'s  failure  but  did  not  notify  the  drawee,  who 
had  no  notice.  The  bank  examiner,  without  the  knowledge  or  consent  of 
bank  A.,  credited  bank  A.  and  charged  b^nk  C.  with  the  amount  on  the 
books  of  bank  B.  Held,  that  bank  A.  could  recover  the  amount  of  bank 
C.  J^nt  National  Bank  of  Crown  Point  v.  Fvrst  National  Bank  of  Rich' 
mond  (Ind.),  261. 

2.  Depoait  In  trust  —  notioe.]  A  village  treasurer  borrowed  money  of  a 
bank  on  his  own  note,  with  his  own  securities  as  collateral,  professing  to 
make  the  loan  for  the  village,  and  to  anticipate  the  collection  of  taxes,  and 
the  money  was  depo.>iited  in  the  bank  to  his  credit  as  tfHMHurer.  Most  of 
the  fund  waa  paid  out  upon  the  village  warrants,  and  the  treasurer,  after 
the  tax  money  came  in,  drew  liis  check  upon  the  fund  to  pay  the  note  and 
redeem  the  collaterals.  Held  valid  as  against  tlie  village,  although  the 
treasurer  proved  a  defaulter.  Fifth  Nati'mat  Bank  v.  Village  of  Hyde 
Park  (Til.),  318. 

d«  Bstoppel  aa  to  depositor's  title.]  A  bank  that  has  received  money  from 
a  customer  and  credited  it  to  him  on  its  books  may  not  be  heard  subfle- 
quently  to  allege  that  the  deposit  belonged  to  some  one  else.  FirH  Na- 
tional Bank  of  Lock  Haven  v.  Mawn  (Penn.).  632. 

•4.  Surety  —  agreement  to  apply  principal's  deposit  to  his  debt]  In  an  ac« 
tion  by  a  bank  against  sureties  on  a  promissory  note  dincounted  by  it,  it  is 
no  defense  that  before  maturity  the  principal  directed  the  bank  to  pay  the 
note  at  maturity  out  of  his  general  deposit  in  tlie  bank,  that  tlie  bank 
failed  to  do  so,  and  subsequently  allowed  the  principal  to  clieck  liie  money 
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oat  of  the  iMuik,  althoaii^  H  kneir  of  the  tfire^TBhip  at  mil  timee,  and  the 
deposit  wms  eaffldent  to  pay  the  note.  Second  National  Bank  cf  LafaifiU$ 
T.  Hai  (Ind.),  289. 

See  Nbgotiablb  Instrumknt,  188. 

BANKBUPTCT. 

1.  Oowwmfwafim  in  contemplation  ot]  A  oonyejanoe  of  veal  estate  to  a  par- 
chaaer  in  good  fklth  and  for  valae  by  one  pontempla^ng  faanfcmptcj  aad 
afterward  l>eooming  bankrupt,  is  valid  as  against  a  pnrchaaer  fsoni  the 
assignee.     WiegUb  ▼.  Thameeti  (111.),  571. 

2.  "FUaoiary  charaotar"  —  grstorftoos  hsilee.]  One  reoeiving  money  from 
another,  grstoitoasly  to  parchase  exchange,  and  remit  to  a  third,  acts  ip  a 
"  fidadary  character,"  within  the  Banlsrapt  Act,  and  is  not  relioTed  hj  his 
diaehaige  in  bankraptcy.    Herfiwn  t.  Lynch  (Kan.),  890. 

See  UsxJBT,  41. 

BAR. 
See  Gbimikal  Law,  58 ;  Judombrt,  205 ;  Subbtt,  08A. 

BEQUEST. 
See  MARRiAei^  187;  Wilu 

BET. 
See  WaasE,  lia 

BILL0  AUD  MOTES. 

See  NBeOTXABLV  iHflTRUWBllT. 

BOND. 

See  IsTBRBST,  800. 

BOUNDARY. 
Oa  tImaL]    See  Watbr  and  Watbr-ooi7B8b,  20. 

BRIBERT. 
See  Criiicinal  Law,  849. 

BURGLART. 
See  Criminal  Law,  548. 

CARRIER. 

1.  Nf|MP">^^  -^'OOQlifbiitory — lidisg  in  baggage  car.]  One  who  hi  iiyared 
by  accident  while  nnnecesearily  riding  in  a  baggage  car,  and  who  would 
have  escaped  had  he  l>een  in  a  passenger  car,  cannot  recover.  Hontton  ^ 
T.  0.  Ba/Uroad  Co,  v.  CUmmone  (Tex.),  799. 
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2m  Baoo^udv  —  prwmmption  as  to  liability.  Where  one  of  a  oontinuouB 
line  of  carriers  is  saed  for  injary  to  goods  intrusted  to  him  for  carriage, 
there  is  no  presamption  tliat  he  received  them  in  good  order,  but  the  fact 
mast  be  affirmatively  proved  bj  the  plaintiff.  Marquette,  etc.,  BaUraad 
Company  ▼.  Kirkwood  (Mich.)>  458. 

/Sw  Sunday. 

CHARITY. 
FaUio.]  Se$  Statdtb,  800. 

CHATTEL  MORTGAGE. 
See  MORTOAGB,  805. 

CHECK. 
See  Nbootiablb  iNSTRUMsirr,  142. 

COLLATERAL  SECURITY. 

See  NBOOTIABLB  iNSTBUMBIVTyOd. 

COMITY. 
Site  Conflict  or  Laws,  358. 

COMMIBSIONa 
See  Usury,  47. 

COMMON  CARRIER 
See  Carribr. 

CONDITION. 
See  Insurance,  68. 

CONFLICT  OP  LAWa 

Ooudkf'^obMeA  ouMrtgng*]  A  chattel  mortgage  on  property  in  Indiana, 
exeeated  and  recorded  in  another  State,  but  not  recorded  in  Indiana,  and 
never  delirered  to  the  mortgagee,  is  invalid  as  against  attaching  creditors. 
Ameelran  Workev.  Warren  {Ind,),  258. 

See  Marrlage,  505. 

CONSIDERATION. 

I^Jnry  by  praotioal  Joho.]  Tlie  defendant  kept  a  box  of  smoking  tobacco  on 
Ids  coanter  for  the  gratuitous  use  of  the  public  The  plaintiff  was  in  the 
habit  of  filling  his  pipe  therefrom,  as  was  known  to  the  defendant  The 
defendant,  by  waj  of  joke,  put  gunpowder  with  that  tobacco,  and  the 
plaintiff,  filling  his  pipe  therefrotai.  was  injured  by  the  explosion.  The 
plaintiff  made  a  claim  against  the  defendant  for  damages,  and  the  defend- 
ant executed  to  Um  the  note  in  suit  therefor.  Held  valid,  Parker  v. 
Bndow  (HI.),  586. 
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CONSIDERATION  ^  Continued. 
Of  oQBtnot  to  maks  wilL]  See  Will,  505. 

See  Dkbd,  409  ;  Guarautt,  279  ;  Marriaor,  89. 

CONSTITUTIONAL  LAW. 

1.  OoBuniitatlon  o£  lentenoo  for  good  behavior  —  retroapecttv#  aAot]  A 

stotato  granting  a  deduction  from  the  term  of  sentence  of  oonTicts  for 
good  behavior  is  void  as  to  sentences  imposed  before  the  atatute  takes 
effect.    Ex  parte  Darling  (Nov.),  495. 

2.  Zhnplosrmaiit  of  women  in  danoo-honaaa.]  The  Constitution  provides  that 

no  person  shall  be  disqualified  by  sex  from  pursuing  any  lawful  vocation. 
An  ordinance  enacted  that  no  person  having  charge  or  control  of  any  place 
where  malt,  vinous  or  spirituous  liquors  are  sold  should  permit  any  female 
to  be  there  between  6  P.  u,  and  6  a.  M.,  with  an  exception  as  to  wives 
and  daughters  attending  at  hotels,  restaurants  or  grocery  atorea  of  their 
husbands  and  fathers  ;  and  excepting  public  gardens,  and  balla  not  held 
in  drinking  saloons  or  bar-rooms.  HM  unconstitutional.  Matter  ofMa- 
guire  (Cal.),  126. 

3.  BKoliurion  ofOhinaaoJorora.]  Chinese  may  be  lawfully  excluded  from  juries 

on  the  ground  of  alienage.    Id. 

4.  X«agialatiTeiiifriiig«maatof  aziatingii^ta.]    A  merchant  purchased  a  sto<^ 

of  pistols  under  a  license.  The  privilege  was  repealed  by  an  act  of  the 
legislature  after  his  license  had  expired  but  before  his  stock  was  exhausted. 
Offering  to  sell  the  balance  afterward,  held,  that  he  was  liable  to  the 
penalties  of  the  act.    State  v.  Burgoyne  (Lea.),  00. 

6.  XJoenaa  faaa — taxatioii.]  A  city  may  lawfully  impose  a  license  fee  for  dram- 
shops, and  the  legislature  may  lawfully  direct  that  the  proceeds  shall  be 
apportioned  among  the  public  schools  of  the  city.  6Y^  of  Boat  St.  Louie  v. 
Trueteee  of  Schoole  (111.),  606. 

6.  Prohibition  of  opium.]  A  statute  prohibiting  the  sale  of  opium  is  constitu- 

tional.   State  V.  Ah  Cheto  (Nov.),  488. 

7.  Ri^t  of  oolored  ohildren  in  oommon  achoola.]  Where  the  State  has  not 

authorized  separate  common  schools  for  oolored  children,  a  city  board  of 
education  has  no  right  to  establish  them,  and  exclude  such  children  from 
the  other  schools.    People  ex  ret.  v.  Board  of  EdueaUon  (111.)*  196. 

8.  Seianre  and  destmotlon  of  property  illegally  naed.]  A  statute  providing  for 

the  forfeiture  and  seizure  and  destruction  or  sale,  by  peace  officeni,  with- 
out judicial  hearing  and  judgment,  of  implements  used  In  illegal  fishings 
is  unconstitutional,    leek  v.  Andereon  (Cal.),  115. 

See  Htohwat,  598  ;  Marriaob,  705. 

CONTRACT. 

I.  Agaooy  —  eatoppoL]  A  builder  contracted  to  furnish  materials,  and  erect 
a  house  according  to  certain  plans  and  specifications,  for  a  certain  sum; 
the  materials  and  work  to  be  approved  by  a  specified  superintending 
architect.    On  the  order  of  theardiitect  he  did  extra  work  which  increased 
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the  expenfle  and  value.  When  nearly  completed  he  rendered  to  the  owner 
a  written  itatament  of  the  extras,  to  which  the  owner  then  made  no  objec-^ 
tion.  Other  extras  were  snbsequently  added  on  the  like  order.  Held,  that 
the  builder  could  not  recover  of  the  owner  for  any  of  the  extras.  Siark' 
weather  v.  Goodman  (Conn.),  15  S. 

2i  Breaohof  promise  of  marxiage — renewal]  A  renewal  of  a  promise  of 
marriage  after  breach  does  not  defeat  an  action  for  the  breach.  Kurtz  v. 
Frank  (Ind.),  275. 

3. ▼alidity  of  promise  —  when  action  aoorues.]  A  man  promised  to  marry 

a  woman  in  September  or  October  if  they  could  agree  and  get  along  and  be 
true  to  each  other,  and  that  if  she  became  pregnant  from  their  intercourse^ 
he  would  many  her  immediately.  She  became  pregnant  in  July,  but  he 
then  refused  to  marry  her.  HM,  (1)  that  the  illicit  intercourse  did  not  so 
enter  into  the  consideration  as  to  render  the  agreement  void  ;  (2)  that  an 
action  for  the  breach  accrued  at  once.  Id. 

4,.  To  build  house  —  destruction  by  fire  before  completion.]  Where  one  hav- 
ing nothing  to  do  with  the  painting,  glazing,  carpenter  or  joiner  work, 
contracted  to  furnish  materials  for  the  mason  work  of  a  building  and  per- 
form the  labor  thereon,  except  that  the  owner  for  whom  the  same  was  to 
be  constructed  was  to  furnish,  upon  the  ground,  all  the  sandstone  and  a 
certain  quantity  of  lime,  and  haul  all  tlie  brick,  and  the  building,  not 
being  in  the  exclusive  possession  of  such  contractor,  just  before  comple- 
tion was  destroyed  by  fire,  without  the  fault  of  the  contractor,  the  loss 
must  fall  upon  the  owner,  especially  where  he  had  the  same  insured  at 
the  time  for  his  benefit ;  and  such  owner  cannot  require  the  completion 
of  the  balance  of  the  building  without  restoring  the  parts  which  were  so 
destroyed.     Cook  v.  McCabe  (Wis.),  765. 

6.  Oondition — parol  eyidence.]  An  executor  contracted  to  sell  land  by  a 
contract  perfect  and  absolute  on  its  face  ;  but  annexed  was  a  paper  pur- 
porting to  be  an  approval  of  the  contract  by  the  devisees,  signed  and  sealed 
by  four,  and  with  five  other  seals  with  no  names  attached.  Held^  that 
parol  evidence  was  competent  to  show  that  the  written  approval  of  the 
nine  devisees  was  a  condition  of  the  contract.  Wendii'nger  v.  Smith  (Vs.), 
727. 

6.  Privity  —  want  of.]    A  water  company,  contracting  to  supply  a  municipal 

corporation  with  water  to  extinguish  fires,  is  not  liable  to  a  citizen  for 
breach  of  that  contract,  whereby  his  property  was  burned,  nor  is  it  liable 
to  the  city  in  damages  by  reason  of  diminution  of  taxable  property. 
Ferris  v.  Carson  Water  Company  (Nov.),  485. 

7.  Validity  —  non-compliance  with  statutory  requirement]     Statutes  re 

quired  of  sellers  of  commercial  manures  the  observance  of  certain  condi. 
tions,  under  penalty,  but  did  not  declare  contracts  for  sale  void  for  the 
non-observance.  Held,  that  a  seller  might  recover  on  such  contract, 
although  he  had  failed  to  conform  to  the  statutory  requirements.  NiS' 
meyer  v.  Wright  (Va.),  720. 

.]    The  defendant  wrote  the  plaintliT,  a  stock  broker,  to  buy  him  a 
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oertoin  number  of  bImutm  of  a  given  stock,  "  on  margin,"  efferin^  a  eolUt. 
era!  Becurity.  The  plaintiff  complied,  receiving  the  stock  and  afterward 
selling  it  on  the  defendant's  order  at  a  profit  Himil^r  snbseqaeai  tran- 
sactions resulted  in  loss,  exceeding  the  valne  of  the  collateral.  In  an 
action  to  recover  the  balance,  hM,  that  the  contract  was  valid.  Satek 
V.  Douglas  (Conn.),  154. 

9.  To  make  a  will  — oonsidaration  —  immorality.]  A  man  had  sexual  con- 
nection  with  another's  wife  under  promise  .of  marriage.  She  became 
pregnant  and  threatened  him  with  prosecution.  He  then  promised  to 
make  a  will  giving  all  his  property  to  her  and  the  child.  Held  not  en 
forceable.    Drennan  v.  Douglas  (Ill.)f  ^^> 

For  laU  o€  tand  oa  stream.]    See  Water  and  Watbr-ooubsb,  26. 

CONTRIBUTION. 
See  LDf  FTATiOK,  88. 

CONTRIBUTORT^NEGLIGBNCE. 

See  Neglioehcb. 

CORPORATION. 

Foreign— 'famishment  o£ — demand.]  A  foreign  corporation,  doing  busi- 
ness in  Illinois  and  having  property  there,  may  l>e  garnished  there,  and 
no  previous  demand  is  necessary.  HannXbal  and  St.  Joseph  MaHroad 
Oompang  v.  Orane  (111.),  681. 

COUNTY  TREASURER. 
See  Ofticb  and  Officbr,  675. 

COVENANT. 
See  Dbbd,  254. 

CRIMINAL  LAW. 

1.  Attempt  to  administer  poison.]    Merely  delivering  poison  to  one  and  ask* 

ing  liim  to  put  in  the  spring  of  a  certain  other  is  not "  an  attempt  to  admin- 
ister poison."    Stabler  v.  CommonweaUh  (Penn.),  658. 

2.  Bar — robbery  —  assaidt  with  inteoft  to  kilL]    A  conviction  of  robbery  is 

a  bar  to  a  subsequent  indictment,  founded  on  the  same  transaction,  for 
assault  with  intent  to  murder.     WHeox  v.  State  (Lea),  58. 

3.  Bribery.]    Bribery  or  attempt  at  bribery  of  an  elector  is  a  crime  at  common 

law,  and  so  is  an  ofier  to  pay  him  money  for  giving  in  his  ballot.     State 
V.  Jaekson  (Me.),  8^ 

-o  Boiglary  —  room  of  guest  at  inn.]  In  an  indictment  for  an  attempt  to 
commit  burglary,  the  chamber  of  a  guest  at  an  inn  must  be  laid  as  the 
dwelling-honse  of  the  Innkeeper  and  not  of  the  guest.  Bodgers  v.  PsopU 
(N.  T.),  648. 
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B*  DmnkeniMflB  m  excuse  for  crime.]  Drunkenness  is  no  ezcase  for  homi. 
dde,  although  the  result  of  an  irresistible  appetite,  overoomtng  the  will 
and  amounting  to  a  disease,  and  is  immaterial  on  the  question  of  premedl^ 
tation.    t^niig€M  r.  People  (N.  Y.),  556. 

6.  False  pretenses — ohtaiiilng  satis&otion  c£  debt]  Obtaining  satisfactioa 
of  one's  debt  due  to  another,  by  false  pretenses,  no  money  passing,  is  not 
indictable.    Jamison  ▼.  SUOe  (Ark.),  108. 

7. **  ordinary  pmdenoe."]    The  defendant  falsely   represented  to  B., 

an  ignorant  negro,  that  he  was  a  practicing  physician,  and  that  he 
had  restored  right  to  a  blind  man ;  that  B/s  dwelling-house  was  in- 
fected with  poison ;  that  the  poison  was  in  the  bed  of  B.'s  granddaughter 
{who  was  then  and  there  lying  sick),  and  that  she  was  poisoned,  and  that 
he  could  lemoye  the  poison  for  pay  ;  whereupon  B.  paid  him  money  to  re- 
move It.  Held,  false  pretenses,  although  they  might  not  have  been  credi- 
ted by  a  person  of  greater  prudence  and  intelligence.  Bawen  ▼.  8UUe 
(Baxt.).  71. 

8.  Bomioide  —  res  gestss  —  dedarations  of  deceased.]  On  a  prosecution  of 
manslaughter,  the  prosecution  cannot,  as  part  of  their  affirmative  case, 
prove  declarations  of  the  deceased  before  the  conflict,  to  the  e£fect  that  he 
did  not  propose  to  attack  the  defendant.    People  v.  Carlton  (Cal.),  112. 

Sl setf-defense  by  one  caught  in  adultery  with  defendant's  wile.] 

Adultery  being  only  a  misdemeanor,  one  who  being  caught  by  a  husband 
in  adultery  with  his  wife  resists  an  attack  made  upon  him  by  the  husband, 
and  kills  him  to  save  his  own  life,  is  guilty  only  of  manslaughter.  Beed 
V.  State  (Tex.  Ct.  App.),  7»6. 

10.  In&noy  —  capacity.]  A  male  infant,  about  twelve  years  old,  put  his  hand 
over  the  mouth  of  a  girl  ten  years  old,  while  his  elder  brother  attempted 
to  commit  a  rape  upon  her.  Held  not  sufficient  to  warrant  his  conviction 
as  principal  in  the  second  degree.    Law  v.  Oomfnonwealth  (Va.),  750. 

IL  Ijaroeny — what  constitutes.]  The  prisoner  agreed  to  buy  goods  of  a 
merchant  for  cash,  the  goods  to  be  delivered  C  O.  D.,  to  an  expressman 
whom  he  would  send.  Shortly  after,  an  employee  of  the  prisoner  called 
at  the  merchant's  shop,  falsely  representing  himself  to  be  an  expressman, 
and  stating  that  he  had  come  for  the  goods.  They  were  delivered  to  him 
with  instructions  to  collect  on  delivery.  He  delivered  them  to  the  prisoner, 
receiving  from  him  a  worthless  check,  which  he  left  at  the  merchant's 
shop  in  his  absence.  The  prisoner  refusing  to  give  up  the  goods  or  pay 
for  them,  held,  that  a  conviction  of  larceny  was  justifiable.  Shipply  v. 
PeopU  (N.  T.).  551. 

12. dog.]    A  dog  is  subject  of  larceny,  where  personal  property  is  defined 

as  **  goods  and  chattels."    State  v.  Brown  (Baxt.),  81. 

13f lost  goods.]  A  merchant  sold  a  trunk  to  the  defendants.  Un- 
known to  either,  it  contained  goods  previously  sold  to  another.  On  getting 
the  trunk  home  the  defendants  discovered  the  contents,  and  retained  them. 
HMt  that  the  larcenous  intent  need  not  have  been  formed  at  the  time  of 
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the  deliveij  of  the  trank,  bat  it  waa  safflciant  tf  it  was  fonnedat  the 
of  the  diflooTeij  of  the  goods.  RMnion  v.  auste  (Tex.  Ci.  App.),  79a 
M  Peidary  —  ewentlali  of  oath.]  Where  the  prisoner  handed  to  an  offieer, 
anthoriied  to  take  and  certify  affidavits,  an  affidavit  previously  signed  bj 
him,  and  reciting  that  he  had  been  daly  sworn,  and  the  officer  affixed  his 
own  signatare  to  the  Jurat  without  any  words  or  formalities,  hM^  that 
peijury  could  not  be  predicated  of  tlie  transaction.  (ySeiUy  v.  People  (N. 
T.),  525. 

1ft.  Psroiuio  swearing — nuisanoOi]  The  utterance  of  the  name  of  God  is  not 
necessary  to  constitnte  profane  swearing.  A  single  act  of  profane  swear- 
ing  is  generally  not  indictable  as  a  nuisance.    Oaines  v.  Siaie  (Lea),  54. 

10.  VtMpm — inlsnt  —  presomption.]  The  presumption  that  a  boy  under  four- 
teen cannot  commit  rape  may  be  rebutted  by  proof  of  the  actual  commis- 
rion.     Wagoner  v.  State  (Lea),  36. 

17.  Sentence — expiation  —  statutory  constmotion.]  A  convict  was  sen- 
tenced to  imprisonmeut  iu  the  penitentiary  at  hard  labor  ' '  for  the  term  of 
two  years  from  this  date,  February  27, 1879."  He  appealed,  and  was  not 
transferred  to  the  penitentiary  nntil  July  81, 1870.  Held,  that  his  im- 
prisonment iu  the  penitentiary  should  date  from  the  latter  day.  JBr  parte 
DuekeU  (8.  C),  594. 

18.  Witness  —  aooonqUloe  In  Inoest  ]  In  incest  the  woman  is  an  accomplice, 
and  on  the  trial  of  a  prosecution  therefor  her  testimony  Is  subject  to  the 
rule  respecting  accomplice  testimony.  Freeman  v.  iStoto  (Tex.  Ct.  App.)> 
787. 

CROP. 
bee  MoRTQAOB,  90. 

CCTSTOM. 

Of  steamboat  oaptalns  to  Insmre  boats.]  A  general  and  notorious  custom  of 
steamboat  captidns  at  large  river  ports  to  insure  their  boats  and  execute 
premium  notes  therefor  is  reasonable,  and  valid  as  against  the  owneiBL 
Adame  v.  Pittsburgh  Ineuranee  Company  (Penn.),  552 

8ee  Eyidbncb,  540. 

DAMAGES. 

1.  Bzemplary.]  Exemplary  damages  are  proper  in  an  action  of  breach  of 
promise  of  marriage,  in  case  of  fraud,  deceit  or  seduction.  KurtM  v.  F^rank 
(Lid.),  275. 

X esoesslTe  force  against  trespasser.]    In  an  action  of  assault  and 

battery,  it  appearing  that  the  plaintiff  was  trespassing  on  the  defends 
ant's  premises,  and  that  the  latter  used  excessive  force  in  ejecting  him, 
exemplary  damages  are  not  recoverable.    Kiffv.  Toumani(S.  T.),  648. 

3.  Measure  of — family  portrait.].   In  an  action  for  loss  of  a  family  portralti 
the  original  cost  and  the  probable  expense  of  reproduction  may  be  con- 
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■ideied  in  estiniAtiiig  tbe  daniAges.  Mnaton  d  Tn,  Ceni.  B,  Oo,  ▼.  Burk$ 
(Tex.),  806. 

&4iBy  to  fMlliigi.]     8ee  TsLseRAPH,  805. 

iSMBYiDSncB»808;  Fraud,  866;  Municipal  Ck>BPORATiON,  1;  Nuisancb.  640. 

DECLARATIONS. 
Of  deoMMd.]    See  Cbdonal  Law,  112. 

DEED. 

1.  Aoknowladgmont— •vldMio*  to  imp— oh.]  Ab  against  an  innocent 
parchaaer,  the  certificate  of  a  married  woman's  acknowledgment  of  a 
deed  may  be  impeached  by  proof  that  she  did  not  acknowledge,  bat  the 
eyidenoe  must  be  dear  and  condasive,  and  exdade  every  reasonable 
donbt.  A  dmple  majority  of  witnesses  will  not  answer,  Straueh  v.  Satluir 
100^(01.).  108. 

X efvldeiioe  to  supply  deleot  in  oertifioate.]  Parol  evidence  is  inad- 
missible to  supply  a  defect  in  the  certificate  of  acknowledgment  of  a  deed  by 
a  married  womau.  Firtl  National  Bank  of  Harrieovtwrg  v.  Paul  (Va.),  740. 

3.  Appnrtenanoes— mill-dam.]  A  deed  of  a  *'mill  and  dam,  with  the 
appurtenances/'  will  pass  not  only  the  dam  at  the  mill,  but  an  easement 
in  a  reservoir  dam,  half  a  mile  above,  owned  by  the  grantor  of  the  mill  and 
the  lower  dam,  and  for  many  years  used  in  conjunction  with  them,  and  up 
to  which  the  lower  dam  has  always  flowed,  although  the  grantor  did  not 
own  all  the  adjoining  land  between  the  dams.  Baker  v.  Beseey  (Me.),  877. 

4.  Oonsldentloa— restraint  o£  marriage.]  A  brother  gratuitously  deeded 
to  his  two  sisters  a  leasehold  property,  to  hold  the  same  as  tenants  in 
common  for  both  lives,  with  remidnder  to  the  survivor  for  life ;  or  so  long 

•  as  both  should  remain  unmarried,  and  from  and  after  the  marriage  of 
either,  then  to  the  one  remaining  unmarried  for  life.  EM  not  invalid  as 
in  restraint  of  marriage.    Arthur  v.  Ode  (Md.),  409. 

6.  Ooreoant— aasMnant]  Defendant  deeded  to  plaintiff,  with  covenants 
of  warranty  and  quiet  enjoyment,  a  dwelling-house  and  lot,  described  by 
metes  and  bounds,  "with  the  appurtenances."  A  bath-room  and  water- 
closet  in  the  house  discharged  through  pipes  into  a  sewer  on  adjoining 
premises  owned  by  A.  It  appeared  by  parol  evidence  that  the  plaintiff  at 
the  time  of  taking  his  deed  knew  of  this  connection,  and  the  apparent 
privilege  enhanced  the  price  of  the  premises.  The  defendant  had  no  right 
to  use  A.'s  sewer,  and  the  plaintiff  was  subsequently  enjoined  by  A .  from 
such  use.  Held,  that  no  action  would  lie  for  breach  of  covenant.  Oreen 
V.  OoOine  (N.  T.),  581. 

tfi  Covenant  running  with  land  ^  to  maintain  line  fence.]     A  covenant  by 
.  the  grantor  in  a  deed  forever  to  maintain  a  fence  or  wall  on  the  line  be- 
tween the  granted  premises  and  the  grantor's  premises  runs  with  the 
land.    HaOett  v.  Sinclair  (Ind.),  254. 

7.  Delivery —  agency.]  Husband  and  wife  executed  and  acknowledged  a 
deed  of  the  wife's  lands,  and  it  was  left  by  the  wife  in  the  huflband's  hands. 
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with  anthority  to  determine  when.  If  ever,  it  ehoald  be  deliTered.  Th» 
wife  afterward  bnilt  a  Eouae  on  the  lands,  in  which  she  and  her  hnsbaad 
llTed,  and  ehe  enbeequently  died,  and  etill  eabeeqaentlj  the  husband  de> 
liTered  the  deed.    BM  ineffectual.     B&nne»an  v.  Aiken  (Dl.).  61^ 

8i  -i— o^  dgned  by  gnmtao,  in  grantor's  name.]  One  is  bound  by  hie 
adLnowledgment  and  delivery  of  a  deed  to  which  his  name  has  been 
signed  by  the  grantee.     Clough  v.  Oough  (Me.),  386. 

9.  —marriage — ante-nnptial  settlement.]  An  insolvent,  in  aocoidanoe 
with  an  oral  agreement  of  marriage,  executed  and  acknowledged  a  deed 
to  his  intended  wife,  and  handed  it  to  her  before  marriage,  and  she  handed 
h  back  to  him  to  have  it  recorded  and  to  take  care  of  it  for  her.  0e  re- 
corded and  kept  it.  EM,  (1)  a  valid  delivery ;  (2)  a  valid  ante-nnpttsl 
settlement  as  against  creditors,  the  grantee  being  ignorant  of  the  grantor's 
Insolvency.     (HU  v.  Spencer  (UL),  617. 

10.  ^miaoy  of  grantee.]  The  unconditional  delivery  of  a  deed  to  a  third  per- 
son for  the  use  of  a  lunatic  grantee  not  under  guardianship,  followed  by 
drcumstanoes  indicating  acceptance  by  the  grantee,  Is  a  valid  delivery. 
OampbeU  v.  Kuhn  (Mich.),  479. 

11.  administrator's  right  to  avoid.]    The  administrator  of  an  insane 

grantee  cannot  avoid  a  deed  to  him  and  recover  the  consideration  paid.  iL 

12.  Smreader  and  destruction.]  Title  to  land  is  not  reinvested  hj  the  sui^ 
render  of  the  deed  to  the  grantor  and  its  destruction  by  him.  Sogen  v. 
JBogers  (Wis.),  766. 

13.  Deolaration  o£  trust.]  A  grantee  is  not  affected  by  a  separate  dedaratioa 
of  trust,  not  referred  to  in  the  deed  nor  known  to  the  grantee.  Jd. 

DELIVBRY. 

Of  deed.]  See  Db^d,  886,  592,  617. 

dgjUBL]  SeeQjFT,7H. 

See  Sale,  165, 167«  170. 

DEVISE. 
See  Will. 

DISBARMENT. 
See  Attobnet,  687. 

DIVORCE. 
See  Marriaob. 

DBUNEENNESa 

4 

Mb  eBOOse  tat  ocime.]  See  Chih inal  Law.  556. 

DUE  PROCESS. 
See  Constitutional  Law,  115. 
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EASEMENT. 
^tanr^aoM  Iqr  ImpUoatioiL]    iS^  Debd,  877, 581. 

ELECTION. 
8m  ASBNOT,  174 ;  Landlord  and  Tsnajit,  dOQl 

EMBLEMENTa 
8e$  Landlord  and  Tenant. 

EMINENT  DOMAIN. 

h  BtotateooMliuotiop — ''righta  and  franchises.*']  The  taking  and  oondenym* 
tion  by  a  railroad  company  of  part  of  the  road-bed  of  another  company  ia 
an  *'  interference  with  the  rights  and  franchises"  of  such  other  company. 
Alexandria  and  Fredericksburg  Railway  Company  ▼.  Alexandria  and  Waik- 
ington  BaUroad  Company  (Vs.).  748. 

& .]    One  railroad  company  has  no  right,  without  express  statntory 

anthority,  to  acquire  for  its  own  uses  land  already  acquired  by  another, 
railroad  company.  Id, 

ESTOPPEL. 

Ilarrlod  womanHi  d0«d.]  A  married  woman,  who  has  insufficiently  executed  a 
deed  of  her  real  estate  to  one  liaving  knowledge  of  her  coverture,  is  noi 
estopped  from  reclaiming  the  land  by  the  fact  that  she  has  roceived  part 
of  the  purchase-money  and  induced  the  purchaser  to  make  valuable  iou 
provements.    Innie  v.  Templeton  (Penn.),  648. 

See  Bank,  682  ;  Contract,  152;  Fraud,  884. 

EVIDENCE. 

L  Oustom — nnreasonable.]  In  an  action  of  damages  for  fhtudulent  repre- 
sentations, by  a  broker  employed  to  sell  cigars,  as  to  responsibility  of  n 
proposed  buyer  from  the  principal,  evidence  was  admitted  on  behalf  of 
the  defendant,  in  order  to  show  that  the  principal  did  not  rely  on  the 
representations,  that  by  custom  and  usage,  manufacturers  and  dealers  in 
cigars  do  not  rely  on  representations  by  brokers  as  to  the  responsibility  of 
purchasers.     Held  error.     Fuller  v.  Robinson  (N.  Y.),  540. 

2.  .]    Competent  to  show  meaning  of  "  on  margin.*'    Hatch  v.  Douglae 

(Conn.),  154. 

3.  Family  tradition.]  Evidence  of  family  tradition  as  to  cost  of  family 
paintini^  is  incompetent  to  show  their  market  value.  Hudson  and  Texas 
Central  Railroad  v.  Burks  (Tex.),  806. 

^  Jtidiolal  nolloa.1  Courts  take  judicial  notice  of  the  navigability  of  large 
rivers.     Wood  v.  Fowler  (Kans.),  880. 

6.  Privilege.]  A  physician  may  not  testify,  to  the  injury  of  his  patient  or 
his  representatives,  to  facts  which  he  learned  concerning  the  patient's  aiU 
ments  either  by  the  patient's  statements  or  by  his  own  examination  and 
observation.    Masonic  Mutual  Benefit  Association  v.  Beek  (Ind.),  295. 
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EVIDENCE  —  ConHnwd. 

0i  Mfloiorandiim.]  Employees  in  a  hospital  testified,  in  a  capital  case,  to 
certain  matters  as  within  their  recollection,  refreshed  bj  referring  to  the 
contemporaneous  records  of  the  hospital.  The  records  were  not  prodaced 
in  court,  and  the  entries  were  not  made  bj  any  of  the  witneeaes.  Held 
no  error.    J^aU  ▼.  CoUins  (S.  C),  6»7. 

7.  Rnie  as  to  preponderaaoe^  in  oivil  action  involving  cchninal  <diaifa] 
In  a  civil  action  involving  a  charge  of  forgery  by  one  of  the  parties,  the 
mere  preponderance  of  the  entire  evidence,  including  that  of  ^ood  charao- 
.ter,  if  any,  and  taken  in  connection  with  the  legal  presumption  of  inno- 
cence, must  prevail.     BiiU  v.  Ghodyear  (Lea),  5. 

To  ioqieaoli  aoknowledgmsnt.]    See  Deed,  193. 

To  show  rslation  of  parttes  to  nota]    8ee  Nbgotiabub  TsmmuKNT,  IIHBl 

To  supply  dafaot  in  aoknowledgment]    See  Dseo,  740. 

Parol,  to  oQEToct  wilL]    See  Will,  289. 

See  Contract,  737 ;  Nbgotiablb  Ikbtbumkrt,  84,  834. 

EXECUTION. 

Xi«vy  —  property  in  oustody  o£  ooort.  ]  Personal  property  under  levy  on  exe- 
cution is  not  subject  to  a  subsequent  levy  on  another  execution  from  any 
court.    Jonet^  Stationery  and  Paper  Company  v.  Ckue  (Kans. ),  810. 

^  See  PATSirr,  120. 

EXECUTOR  AND  ADMINISTRATOR. 

An  administrator  of  an  insane  grantee  cannot  avoid  a  deed  to  htm  and  reoovei 
the  consideration  paid.    Campbell  v.  Kuhn  (Mich.),  479. 

EXPLOSION. 
See  Insurance,  408. 

FACTOR 
See  Agency,  818. 

I 
FALSE  PRETENSES. 

See  Criminal  Law,  71, 108. 

FENCE. 
See  Deed,  254.  ? 

FIRE.  1 

Oommnnioation  o£]    See  Contract,  765;  Nboliobncb,  784. 
Ooranant  to  restore  premises.]    See  Landlord  and  Tenant,  814. 

FIXTUREa 

Am  between  lessor  of  chattels  and  defimltlng  porbhaserof  land.]    The  plaint. 

iff  leased  to  L.  an  engine  and  boiler,  with  a  privilege  of  purchase.    L. 


\ 
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FIXTURES  —  Continued. 

mffized  them  in  a  permanent  manner  to  land  of  the  defendant  in  pomeBsion 
of  L  under  a  contract  for  purchase.  The  contract  provided  that  if  L.  failed 
to  perform,  all  tools  and  machinery  put  on  the  land  by  him  should  belong 
to  the  defendant.  The  plaintiff  knew  that  the  engine  and  boiler  were  to  be 
affixed  to  the  land,  but  did  not  know  of  this  agreement  respecting  fixtures, 
L.  failed  to  perform.  Beldj  that  the  plaintiff  could  recover  the  engine  and 
lK>iler  or  their  value  from  defendant.    Bendy  v.  DinkerJioffiP^X,),  Wt, 

FOBBiER  ADJUDICATION. 
See  JuDGHBirr,  006. 

FRAUD. 

1*  BrtoiipoL]  One  who  executed  bia  note,  in  oonstderation  of  a  conveyance 
accepted  by  him  to  aid  the  grantor  in  defrauding  his  creditors,  cannot 
avoid  it  on  the  ground  of  its  illegality.    BuOer  v.  Moore  (Me.),  34a 

d.  Oblafniiig  goods  intandiag  not  to  pay — promissory  note — damages.] 
The  defendant  delivered  his  promissory  note  in  consideration  of  the 
payee's  promise  to  deliver  him  in  the  future  five  mowers  and  four  plows. 
The  payee  at  the  time  positively  intended  never  to  deliver  any  of  the 
goods.  Subsequently  he  delivered  two  plows,  but  never  delivered  any  of 
the  other  goods.  In  an  action  by  an  indorsee,  with  knowledge  of  the 
fraud,  held,  that  the  plaintiff  was  entitled  only  to  recover  for  the  plows 
furnished,  less  the  damages  sustained  by  the  defendant  by  the  non-deliv- 
ery of  the  rest  of  the  articles.    BurrUl  v.  8tewns  (Me.),  300. 

3t  Proouring  o£  oon^eyanoe.]  Where  one  procures  a  deed  of  real  estate  from 
the  owner,  without  consideration,  and  knowing  the  true  ownership,  the 
grantor  supposing  the  grantee  to  be  the  true  owner,  the  conveyance  will 
be  set  aside  in  equity  as  between  the  parties.  MeGormiek  v.  Miller  (111.) 
677. 

^  Undue  influenoo  in  obtaining  oontraot]  A  son,  of  age,  forged  the  names 
of  his  father  and  uncle  and  a  third  person  on  a  note.  Several  officers  of 
the  bank,  which  discounted  it,  one  of  whom  was  a  lawyer,  in  a  private  and 
prolonged  interview  with  the  father,  who  was  a  farmer  and  little  ac- 
quainted with  business,  informed  him  of  the  forgery.  He  was  greatly  un- 
nerved  by  the  discovery  of  his  son's  crime,  and  had  no  opportunity  to  take 
legal  or  friendly  counsel.  At  this  interview  these  officers  persuaded  him 
to  execute  his  own  note  for  the  forged  note,  and  requested  him  to  keep 
the  transaction  secret  The  note  so  executed  was  for  a  larger  sum  than 
the  maker's  entire  property  would  have  brought  at  forced  sale.  BM, 
that  such  note  must  be  cancelled  in  equity.  Coff^nem  v.  LookotU  Beuik 
(Lea),  81. 

Fiotitioas  payasb]    See  Nbgotiablb  Inbtrumibnt,  380. 

GARNISHMENT. 
See  CoBPOKATiON,  681. 
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GIFT. 

OftnM  noKtlf— daliT«ry.]  While  on  his  death.bed»  and  aboat  throe  haniB 
before  his  death,  W.  told  the  attending  nurse  that  his  pocket-book  was 
"  under  the  bed,  just  under  his  shoulders/'  and  requested  her  to  **  take  it 
and  give  it  to  his  wife  when  she  oame/'  with  the  monej  and  papers  oon- 
tained  in  it.  Several  hours  after  his  death  the  nurse  for  the  first  ttme 
took  the  pocket-book,  and  gave  it  to  another  person,  with  jdirectioos  to 
give  it  to  the  widow  if  she  came,  or  send  it  to  her  If  she  did  not  oonie* 
BM  not  a  vaUd  gift.     WOecx  v.  McMuon  (Wis.).  754. 

GUARANTY. 

Notio«  of  aoceptanoe — consideration.]  An  agreement  to  guarantee  an  ex- 
isting debt,  if  the  creditor  will  give  the  debtor  a  little  more  time,  is  vaBd 
without  describing  the  debt  particularly,  and  requires  no  DoHee  of 
oeptanoe.     WUU  ▼.  Bon  (Ind.),  879. 

Sm  STATirrB  OF  Frauds,  780. 

HIGHWAY. 

Bight  of  ]oUow&«r  to  restrain  olpsfng  of  street  —  oonstitnrtonal 

tioii.]    An  owner  of  land  on  a  city  street  sought  to  .restrain  the.citj  from 

vacating  part  of  the  street  several  blocks  distant  from  his  propeilj.    It 

did  not  appear  that  he  would  suffer  special  and  peculiar  injuiy.or  that  his 

property  would  be  physicallj  injured ;  but  it  did  appear  tliat  he  had  paid 

an  assessment  for  benefit  by  the  opening  of  the  street,  and  that  by  the 

closing  he  would  lose  some  tenants.    Held^  not  maintainable,  alihoi:^h  the 

Constitution  provides  that  property  shall  not  be  damaged  for  public  use 

without  due  compensation.    CUy  of  Chicago  v.  Union  BuUding  Aatoeiaiitm 

(m.X  588. 

See  Municipal  Cobforation,  759. 

HOMICIDE. 
See  Criminal  Law,  112, 995. 

ICE. 
See  Watbr  and  Water-ooursb,  195, 880. 

INDICTMENT. 
See  Criminal  Law,  548. 

INFANCY. 

IMsaAnBaiioa  of  oontraot]    One  cannot   recover  land  conveyed  1^  him 

during  minority,  unless  he  disaffirms  the  contract  within  a  reasonable 
time  after  majority,  and  tendera  the  consideration  received.  Bingham  ▼. 
BoW^yCTex.),  801. 

5100  Criminal  Law,  36,750 ;  Nbgltobncb,  664;  Parbnt  and  Child,  881. 
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INJUNCTION. 

!•  BCaUoloiui  eraption  on  one's  own  land.]  A.  and  B.  were  rivals  In  businesa- 
and  oconpied  adjoining  stores  on  a  city  street,  there  being  no  space  be- 
tween their  buildings.  A.'s  store  came  up  to  the  street  line ;  B.'s  was  a 
few  feet  back  with  an  intervening  platform.  A  plate  glass  window  had 
been  placed  in  the  wall  of  A-'s  store,  looking  over  B.'s  platform,  and  A. 
used  it  in  displaying  his  gooda.  B.  had  a  show  case  made  to  place  upon 
his  platform  in  front  of  this  window,  his  object  being  primarily  to  dis- 
play his  own  gooda,  and  secondarily  to  cover  A.'s  window  and  to  annoy  and 
injure  him  in  the  use  of  his  store.  HM  not  to  be  a  case  for  an  injunc- 
tion under  the  statute  forbidding  malicious  erections  to  annoy  and  injiire- 
adjacent  proprietors.    GaUcbgJier  v.  Dodge  (Conn.),  182. 

2.  To  restrain  oooupant's  use  of  premisea*]  The  owner  of  real  estate,  of 
which  another  has  taken  unauthorized  possession,  cannot  have  him  en- 
joined from  making  a  legal  use  of  the  premises,  although  it  is  one  of 
which  the  landlord  disapproves.    BodweU  v.  Crawford  (Sans.),  306. 

See  Watbb  and  Watbr-coubsb,  410. 

INSANITY. 
QTgraDteeb]    See  Dbbd,  479. 

INBUKANCE. 

FlRB. 

1.  Condition  —  "  oeaae  to  be  operated."]    A  policy  of  fire  insurance,  issued  on 

a  manufactory,  conditioned  to  be  void  if  the  premises  become  and  remain 

for  thirty  days  unoccupied,  or  "  ceaae  to  be  operated/'  is  not  avoided  by  a 

temporary  cessation  occasioned  by  the  prevalence  of  yellow  fever.    Po»» 

'  V.  Weeiem  Aseuranee  Company  (Lea),  68. 

d.  DonUe — Toid  poUcy.]  A  policy  of  fire  insurance,  conditioned  to  be  void 
in  case  of  other  insurance  not  indorsed  or  consented  to,  is  avoided  by  the 
existence  of  another  insurance,  conditioned  to  be  voidable  for  vacancy, 
and  which  might  have  been  avoided  on  that  account,  but  had  not  been, 
at  the  time  of  the  insurance  in  question.  Landere  v.  WcUertown  Fire 
Insuranee  Company  (N.  Y.),  654. 

3. b]    A  policy  of  fire  insurance,  conditioned  to  be  void  in  case  of  making 

any  subsequent  insurance  on  the  same  property  not  consented  to 
is  not  avoided  by  a  sul>sequent  insurance  conditioned  to  be  void  in  case  of 
any  other  insurance  on  the  same  property  not  consented  to.  Jereey  CUy 
Insuranee  Company  v.  Nkhcl  (N.  J.),  625. 

4»  Bzplosion.]  A  fire  insurance  on  sulphuric  acid  exempted  the  insurer  from 
liability  for  loss  by  explosion  unless  fire  ensued.  The  building  in  ques- 
tion was  blown  down  by  a  storm,  and  the  chamber  containing  the  acid 
was  broken  and  the  acid  was  lost.  The  plaintiff  claimed  that  the  storm 
blew  fire  in  contact  with  escaping  gases  and  air  and  created  an  explosion, 
which  canaed  the  loss.  JSUd,  that  in  either  case  there  was  no  liability 
nnder  the  policy.  Trane-AUawtie  Fire  Insurance  Company  v.  Dorsey  (Md.^ 
408. 
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INSURANCE—  QnUinuecL 

FnuB. 
6.  "BCanufiictixrlng  etUbliBhme&t"]  A  steam  flour  mill  is  a  "  manafactiuiBg 
eBtabliflhment."  Cariin  v.  WeiUrn  Asntrtmee  Company  of  Toronto,  Canada 
(Md.),  440. 

6«  Lighti.]  A  fire  insurance  policy  prohibited  the  uBe  of  camphenev  spirit 
gas,  burning  fluid  or  chemical  oils,  but  permitted  the  use  of  refined  coal 
oil,  kerosene,  or  other  carbon  oil  for  lights,  if  drawn  and  the  lamps  filled 
by  daylight.  The  insured  used  for  lights  lard  oil  and  candles,  filling  the 
lamps  at  night.    Held  no  breach  of  condition.  Id. 

%  « Premises" — petroleum  for  lubrication.]  A  fire  insurance  policy  on  a 
specifically  described  steam  flour  mill  and  machinery  prohibited  the  keep- 
ing of  pretroleum  on  *'  the  premises.*'  The  insured  kept  a  barrel  of 
petroleum  in  the  engine-house  adjoining,  but  not  included  in  the  specific 
description  of  the  premises.  The  fire  originated  in  the  main  bnildlng. 
HM,  that  the  petroleum  was  not  on  "  the  premises,'*  and  that  the  insarsd 
had  a  right  to  keep  petroleum  on  the  premises  for  the  purpose  of  lobri- 
eating  the  insured  machinery.  Id, 

8.  "  Riot"]  An  insurance  policy  provided  that  a  company  should  not  be  liaUe 
for  fire  caused  by  '*  invasion,  insurrection,  riot,  civil  commotion,  or  null- 
tary  or  usurped  power."  A  coal -breaker  insured  was  burned  by  a  party 
of  men  at  night,  who  fired  shots  and  drove  away  the  watchman.  MM  a  riot, 
without  proof  of  a  previous  unlawful  assembling,  accompanied  by  force 
or  violence.     Lycoming  Fire  Ituuranee  Company  v.  8chioenk(PBnn.),  929. 

LiFB. 

9.  Waiver.]  The  demand  and  receipt  of  assessments  by  a  life  insuranoo 
company,  after  the  death  of  the  insured,  with  knowledge  of  his  death,  and 
that  the  contract  was  voidable  on  account  of  misrepresentations  by  the 
insured,  waives  the  forfeiture.  Mtuonic  JfutwU  BeneJU  AModaUon  v. 
Beek  (Ind.),  295. 

IOl  Husband  for  wilis  —  **  endowment "  poUoy.]    Under  the  statute  permit- 
ting a  wife  to  insure  hor  husband's  life  for  her  benefit,  he  paying  the 
premiums,  and  to  hold  the  proceeds  as  against  his  creditors,  the  insurance  . 
may  be  on  the  "  endowment "  plan.    Brummer  v.  Cohn  (N.  Y.),  508. 

See  Custom,  602. 

INTEREST. 

Reooverable  on  penalty  of  bond.]    Interest  may  be  recovered  on  the  penalty 
of  a  bond.     Wyman  v.  Bobinaon  (Me.),  860. 

JUDGMENT. 

1.  Bar  —  splitting  canses  o£]    A  note  being  payable  in  one  year,  with  Interest 

semi-annually,  and  a  suit  being  brought  two  years  afterward  to  recover 
the  interest  then  due,  a  judgment  therein  will  be  no  bar  to  a  subsequent 
action  for  the  principal.    Buianey  v.  Payne  (III.),  205. 

2,  Former  fbreign.]    A  judgment  of  a  court  of  competent  Jurisdiction  in  In- 

diana,  upon  a  trial  on  the  merits,  setting  aside  a  deed  to  the  grantor's 
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wife  for  the  innnity  of  the  grantor,  is  ooncloaive  in  a  salt  in  lUinois,  aa 
to  another  deed  made  at  the  same  time  hy  the  same  grantor  to  a  trastee  for 
his  wife.    Banna  v.  Bead  (111.),  608. 

JUDICIAL  NOTICE. 
SLm  to  nacHgabiUty  o£  risers.]    See  Wateb  akd  Watbb^oubsb,  880. 

JUDICIAL  SALE. 
See  Salb,  690. 

JUBISDICTION. 

▲dminiatration  on  Mtate  o£  IMng  pexaon.]  Administration  on  the  estate  of 
a  living  person  is  void.    lyAntement  y.  Jones  (Lea)»  12. 

JURY. 
See  CoNarirunoNAii  Law,  488. 

LANDLORD  AND  TENANT. 

1.  ZhnUemenls.]  A  tenant  under  a  lease  for  an  inde6nite  period,  bat  which  was 

terminated  September  1, 1878,  having  sowed  a  crop  of  oats  in  November, 
1872,  and  harvested  it  in  Jane,  1873,  had  plowed  in  the  stabble  in  the  lat- 
ter  month,  and  the  crop  was  growing  when  he  left,  in  November,  1873. 
Held,  that  he  coald  not  afterward  enter  and  harvest  that  crop.  Hendereon 
V.  CkzrdteeU  (Baxt.),  93. 

2.  Fixe  —  oorenant  to  restoxeb]  A  covenant  by  lessees  to  restore  the  premises 

"  in  as  good  condition  as  when  delivered  to  them,  that  is  to  say,  in  good 
ninning  order,  ordinary  wear  and  tear  excepted,"  does  not  bind  them  to 
rebaild  in  case  of  casual  destruction  by  fire,  nor  render  them  liable  for 
such  loss.     Miller  v.  Morris  (Tex.),  814. 

3b  Holding  over — election.]  A  tenant  under  a  lease  for  three  years  with  a 
privilege  of  five  more,  holding  over,  is  bound  for  the  full  further  term 
of  five  years.  Montgomery  v.  Board  of  Commissioners  of  Hamilton  County 
(Ind .),  250. 

^  Z«ease  —  oonstmotion  od]  A  lease  of  land  provided  that  the  lessee  should 
"  hold  the  same,  and  enjoy  and  use  all  the  rights  and  privileges  of  real 
ownership  as  in  fee-simple,"  so  long  as  he  should  carry  on  a  certain  iron 
furnace,  and  that  he  should  pay  the  taxes,  and  should  pay  a  royalty  to  the 
lessor  for  every  ton  of  iron^re  dug  thereon;  but  gave  no  express  right  to 
dig  either  iron-ore  or  limestone.  HeUdt  that  he  might  quarry  limestone  on 
the  premises  for  the  use  of  the  furnace.  WaUerson  v.  Beynolds  (Penn.), 
672. 

6.  Recovery  by  disseisee  against  tenant  of  disseisor.]  A  disseisee,  lawfully 
recovering  possession,  may  maintain  trespass  for  mesne  profits  against  the 
disseisor's  tenant,  notwithstanding  the  latter  has  in  good  faith  paid  the 
rent  to  the  disseisor.     Trubee  v.  Miller  (Conn.),  177. 

See  Injukction,  806.  | 
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LARCENT. 
Of  loit  goodi.]  8e6  Cbdonal  Law,  790. 
Of  dof.]  Sm  CBDcniAL  Law,  81..561. 

LEASE. 

Of  OKfUL]  See  Saia,  170. 

See  LANDix>aD  ajxd  Tbnaht. 

LIBEL. 
On  jndgtt.]  See  Attobnbt,  687. 

LIEN. 
See  Bailmbrt,  659 ;  Notice,  287. 

LIMITATION. 

1.  StatnUof — aoknowledgBMnt.]  "I  will  pay  it  aa  Boon  as  possible, "  iss 
Buffident  acknowledgmoDt  to  reviTo  a  debt  barred  by  the  statute  of  limi- 
tation,   ybfton  ▼.  Shepard  (Conn.),  15V. 

2. to  stranger.]  A  promise  to  a  stranger  to  pay  a  debt  barred  by 

the  statute  of  limitations  is  only  available  where  it  was  intended  to  bs 
oommanicated  to  the  creditor.    Baehman  v.  BoUer  (Baxt.),  97. 

3. statutory  constmction.]    One  of  two  makers  of  a  note  wrote  the 

holder  a  letter,  Buggesting  that  he  proceed  against  his  co  maker,  and  say- 
ing, *'  I  do  not  want  to  be  held  longer  on  the  note."  EM  an  "  acknowl- 
edgment of  an  existing  liability/*  within  the  sUtate.  Elder  ▼.  Difer 
(KanB.),  890. 

4. promise  to  tolL]  There  need  not  be  an  express  promise  to   take  a 

demand  oat  of  the  statute  of  limitation,  but  a  clear,  distinct,  and  unequivo- 
cal acknowledgment  of  the  debt,  consistent  with  a  promise  to  pay,  will 
suffice  for  the  law  to  imply  a  promise.     Palmer  v.  OiUeepie  (Penn.),  657. 

6.  Payment  after  bar  by  co-surety  —  contribution.]  A  surety  who  pays  the 
debt  after  it  is  barred  by  the  statute  of  limitation  cannot  compel  his  co- 
surety to  contribute.    Cocke  v.  Ebffman  (Lea),  28. 

6.  Statute  of— when  attaching.]  See  Nbgotiablb  Instruicent,  163. 

MALICE. 
See  Injunction,  182. 

MARRIAGE. 

1.  Bequest  by  husband  to  wife  —  divoroe.]  A  bequest  by  a  husband  in  favor 
of  his  wife  is  not  avoided  by  a  subBequent  divorce  for  her  fault.  Card  v. 
Alexander  (Conn.),  187, 

fl.  Sivoroe  —  extreme  cruelty.]  A  wife,  against  her  husband's  objection^  went 
to  the  house  of  her  parents  to  be  confined.  The  husband  at  first  refused 
to  go  to  see  her  after  her  confinement,  but  at  last  went,  and  then  told  her 
that  if  she  did  not  return  before  the  neit  week's  newspaper  was  published. 
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ne  woald  "  advertise"  her,  indirectly  charged  her  with  incest  with  her 
father,  and  intimated  that  the  child  was  her  father's  ;  and  the  wife  not  re- 
taming,  he  did  "  advertise "  her  desertion.  EM  extreme  and  wanton 
craeltj,  warranting  a  divorce.    Palmer  v.  Palmer  (Mich.),  461. 

3. remaniage  in  another  State  —  statnte.]    A   marriage  between  £. 

and  B.  was  dissolved  in  New  York  on  the  groand  of  B.*s  adnlterj,  and 
B.  forbidden  to  marry  daring  E.'s  life-time,  in  accordance  with  the  statute 
declaring  sach  remarriages  void.  Afterward  and  daring  E.'s  life  B.  went 
with  I.,  a  resident  of  this  State,  to  Connecticat,  and  there  married  L, 
retaming  the  same  day  to  New  York  and  thereafter  living  in  New  York. 
The  marriage  in  Connecticat  was  valid  there,  but  was  resorted  to  for  the 
purpose  of  evading  the  prohibition  in  the  decree  of  divorce.  Held,  that 
a  child  of  B.  and  I.,  subseqaently  born  In  New  York,  was  legitimate. 
Van  Voorkit  v.  BHntnaU  (N.  Y.),  505. 

^  Intended  husband's  ant*-naptial  assent  to  intended  wife's  wilL]  An 
affianced  wife  executed  her  will  before  marriage,  having  obtained  the  oral 
consent  of  her  intended  husband.  Held  valid  as  an  ante-naptial  settle- 
ment, although  the  will  was  revoked  by  the  marriage  by  force  of  statute. 
Laiifi  Appeal  (Penn.),  646. 

5.  Note  to  indooe  wife's  return.]  A  note  executed  by  a  husband  to  his  wife 
living  separate  from  him  to  induce  her  to  return  cannot  be  enforced  by 
the  wife.    Copeland  Y,Boaz  (Baxt.),  89. 

6.  SurviTorship  as  to  note — husband  and  wife.]  If  a  husband  takes  for  a 
debt  due  him  a  note  payable  to  himself  and  his  wife,  it  is  presumed  to  be 
intended  as  a  gift  to  her  if  she  survives  him ;  but  he  may  defeat  this 
right  by  will.   P«»  V.  Pife  (Lea),  50. 

7.  Wile's  oontraot  as  surety  —  oonstitntlonal  law.]  The  Constitution  of 
South  Carolina  permits  married  women  to  acquire,  and  hold,  and  bequeath, 
devise  or  alienate  property  as  if  unmarried.  The  legislature  enacted  that 
they  may  contract  as  if  unmarried.  HM  constitutional,  and  that  a  mar« 
ried  woman's  engagement  as  surety  is  valid  although  not  in  terms  charging 
her  separate  property.    Peker  v.  Campbell  (S.  C),  705. 

Breach  of  promise  o£]    See  Contract,  275. 

Rertndnt  o£]    See  Debd,  409. 

See  Estoppel,  643. 

MASONIC  LODGE. 
See  Statute,  869. 

MASTER  AND  SERVANT. 

1.  Agiloiiltand  laborer  on  shares  —  enticing  away.]  An  action  lies  for  en- 
ticing away  the  plaintiff's  agricultural  laborer,  employed  upon  an  agree- 
ment for  a  part  of  the  crop  made,  for  his  compensation,  ffuff  v.  Watkine 
{Q.  C).  680. 

2m  Cknurse  of  employment]     A  toll-gate  keeper  having  charge  of  the  gate  at 
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all  limMy  bat  not  required  to  ooUect  toll  at  night  after  nine  o'dock,  lei 
the  beam  of  the  gate  down  upon  the  plaintiff,  who  waa  endeayoring  to 
pass  the  gate  after  that  hoar,  and  injared  him.  HdA  that  the  oompaaj 
waa  liable.  NchlemUe  and  Eagletawn  Qrattl  Road  Com/pany  v.  (Tovao 
(Ind.).  224. 

Doty  as  to  maohinery  —  dmiok  ropab]  A  servant  was  killed  bj  the 
breaking  of  a  rope  on  the  master's  denidfc  on  the  first  day  of  his  using  it 
in  the  Piaster's  work.  The  rope  was  two  or  three  years  old,  had  been  ex- 
posed to  the  weather,  and  was  rotten,  althoagh  apparently  sound.  HeUL, 
that  there  was  evidence  of  the  master's  negligence  for  the  jury,  and  that 
the  servant  was  not  guilty  of  oontribatory  negligence.  Baker  v.  AUeghenj^ 
Ba/Uroad  Company  (Penn  ).  634. 

MEMORANDUM. 
Bee  Agknct,  775  ;  Eyidencb,  607 ;  Statutb  of  Frauda,  852. 

MERGER. 
See  Nbootiablb  Instruhxnt,  84. 

MORTGAGE. 

L  Of  ofaatteia  to  be  aoqolred — attaching  orediton.]  Where  one  mortgaged 
personal  property  to  be  afterward  acquired,  and  having  acquired  it,  deliv- 
ered  it  to  the  mortgagee  under  the  mortgage,  held  inoperative  as  against 
attaching  creditors  of  the  mortgagor.     Oriffith  v.  Douffinee  (Me.),  895. 

2.  Of  crop  to  be  planted.]  A  mortgage  of  a  crop  to  be  planted  is  valid,  even 
as  against  creditors.     WatHne  v.  WyaU  (Baxt.),  90. 

OhatteLJ    See  Cokflict  of  Laws,  258. 

See  Sunday,  684. 

MUNICIPAL  CORPORATION. 

1«  Nef^lgenoe—  remedy  over  against  lot-owner.)  A  city  lawfully  enacted 
an  ordinance  requiring  lot  occupants  to  remove  ice  and  snow  from  side- 
walks, and  imposing  a  penalty  for  neglect.  By  reason  of  such  neglect  a 
passer  was  injured  and  recovered  against  the  city,  and  the  city  having  paid 
the  judgment,  sued  the  lot  occupant  therefor.  Held  not  maintainable. 
OUy  of  Hartford  v.  TaUm  (Conn.),  189. 

2.  biilhway.]  A  city  let  certain  street  repairs  to  a  contractor.  The  con- 
tractor put  up  a  barrier  at  the  point  in  question,  which  remained  there 
at  four  o'clock,  p.m., but  it  was  removed  by  some  stranger,  and  about  nine 
o'clock  of  the  evening  of  the  same  day,  the  plaintiff,  in  driving  at  that 
point,  was  injured  by  the  defective  condition  of  the  street.  Neither  the 
contractor  nor  the  city  knew  or  had  any  notice  of  the  removal  of  the  bar- 
rier. HM^  that  no  action  would  lie  against  the  city.  KUUi  v.  City  of 
MUwaukee  (WiB.),  799, 

3.  Ordinance  —  illegal]  Without  special  legislative  authority,  a  city  cannot 
by  ordinance  require  cotton  merchants  to  keep,  for  the  inspection  of  the 
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police,  a  record  of  the  names  of  purchaaera  and  the  quantities  purchased. 
Lang  y  Taxing  District  (Lea),  55. 

4.  RecoTory  ovwc  against  original  wrong-doer.]  A  traveller  recovered 
Judgment  against  a  county  for  injuries  sustained  by  him  by  reason  of  the 
defective  condition  of  a  canal  bridge  connecting  a  public  highway.  The 
canal  company  were  legally  bound  to  keep  the  bridge  in  repair ;  had  no- 
tice of  the  suit ;  and  joined  in  defending  it.  The  county,  having  paid  tlm 
judgment,  brought  this  action  against  the  canal  company  to  recover  the 
amount  so  paid,  and  the  costs  and  counsel  fees  incurred  in  that  defense. 
HM  midntainable.  Chuapeake  4k  Ohio  Canal  Company  v.  County  Com-^ 
miuioners  of  AUegany  County  (Md.),  480. 

6.  Sawar— modeof  oonstmctlon  —  damages — nnlsanoe.]  A  court  of  equity- 
has  no  power  to  compel  a  city  to  construct  a  sewer,  nor  jurisdiction  of  a 
claim  of  damages  for  injuries  by  the  improper  construction  of  one,  except 
where  the  operation  of  the  sewer  may  be  enjoined  as  a  nuisance.  Horion 
T.  WxyoT  and  OUy  OouncU  (Lea),  1. 

NECESSITY. 

80$  SUHDAT. 

NEGLIGENCE. 

1.  Aolloii  0^  lor  priTata  teaaoh  of  monlolpal  duty.]  Where  a  city  ordinance- 
requires  the  dtisens  to  keep  their  sidewalks  free  from  ice,  no  action  Ilea 
in  favor  of  an  individual  against  a  citisen  for  an  injury  occasioned  by  hia 
breach  of  that  duty.  Taylor  y.  Lake  Skore^  eU.,  BaUroad  Company  (Mich.), 
457. 

2.  Oontribotory  —  laCsnt  traapassar  on  railway  traok.]  Except  at  public 
eroeaings,  a  railway  company  owes  no  duty  to  a  young  child  on  its  track, 
nor  to  the  child  itself.  CmUey  v.  PUUburgh,  Cincinnati  ds  8t.  Louit  Rail- 
WJky  Company  (Penn.),  064. 

3.  Jumping  from  moving  train.]    A  passenger  on  a  railroad  train  was- 

aroused  at  10  o'clock  at  night  by  the  conductor,  and  informed  that  his  sta- 
tion was  reached,  and  told  by  him  and  the  brakeman  to  hurry  and  get  off. 
The  train  moving  very  slowly,  he  stepped  off,  and  as  the  train  had  over- 
shot the  platform,  he  fell  and  was  injured.  HM,  that  an  action  therefor 
was  mainUinable.    8t.  Louie,  L  M.  &»  8.  B.  R  Go,  v.  OantrsU  (Ark.),  105. 

4.  Fira — allowing  oombnstlble  matter  near  railway  track.  ]  One  owning- 
land  adjoining  a  railway  is  not  bound  to  keep  it  clear  of  combustible 
matter  along  or  near  the  track.  IHehmond  4h  DanviRe  Railroad  Company 
V.  Medley  (Va.),  784. 

6.  .]    It  may  be  negligent  in  a  railroad  company  to  allow  combustible 

matter  to  accumulate  on  its  land  along  its  track.  Id, 

6.  Bamota  cause  of  l^Jwy.]  If  the  engineer  of  a  locomotive  engine  unneces- 
sarily and  wantonly  sounds  the  whistle  near  a  highway,  and  thus  frightens 
a  team  of  horses  on  the  highway,  causing  it  to  run  away  and  kill  another 
horse,  the  owner  of  the  latter  may  recover  therefor  from  the  railroad  com- 
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pany.  BiUman  ▼.  IndianapoHs,  Cincinnati  d  Lafayette  Bailroad  Company 
and.),  280. 

6.  RMpondMit  BvpMior.]  Leasees  of  a  penitentiary  are  not  responsible  for  an 
injury  to  a  convict  by  the  defective  construction  of  a  bunk  made  by  a  ser- 
vant  of  the  penitentiary  commissioners  having  charge  of  the  convicts. 
Cunningham  v.  Moore  (Tex.),  812. 

See  Animal,  448;  Carrhbr,  790;  Master  asd  Skrvant,  634;  Muhicipai. 

Corporation,  189,  759. 

NEGOTIABLE  INSTRUMENT. 

1.  Bank — Ilea — bona  fids  holding.]    The  plaintiff  drew  a  draft  on  London, 

payable  to  the  order  of  C,  a  banker,  and  delivered  the  draft  to  C.  fcvr  ool. 
lection  for  his  account.  C.  delivered  the  draft  to  defendant  bank  for  his 
own  account,  he  being  in  debt  to  the  defendant.  After  payment,  but  be- 
fore  defendant  received  the  proceeds,  defendant  was  notified  thai  the  draft 
had  been  delivered  to  C.  for  collection  only,  and  that  the  plaintiff  dauned 
the  proceeds.  Hdd,  that  the  defendant  was  not  liable  in  aeaumpaU  there- 
for.    Wyman  v.  Colorado  National  Bank  (Colo.),  188. 

2.  Oheok.]  No  action  lies  in  favor  of  the  transferee  of  an  unaccepted  check 
against  the  bank  on  which  it  is  drawn.  Colorado  National  Bank  offDenMr 
V.  BoetU^er  (Colo.),  142. 

3.  action  by  holder  against  drawee.]  Possession  and  detention  of  a  check 

by  the  bank  on  which  It  is  drawn,  for  six  days,  does  not  constitnte  im- 
plied acceptance.  Id. 

4i  Bridenoe  to  show  relation  of  parties  —  lindtation.]  The  plaintiff,  at  the 
request  of  the  defendant  and  for  his  accommodation,  signed  as  surety  a 
note  held  by  the  defendant  and  payable  to  his  order,  upon  the  secret  agree- 
ment between  them  that  the  defendant  would  not  transfer  it,  and  if  the 
principal  did  not  pay  it  the  plaintiff  should  not  be  held.  The  defendant 
transferred  the  note  and  the  plaintiff  was  compelled  to  pay  it.  In  an  action 
to  recover  the  amount  paid,  held^  (1)  that  parel  evidence  was  competent 
to  show  the  sgreement ;  (2)  that  the  plaintiff  was  entitled  to  recover  there- 
under ;  (8)  that  the  statute  of  limitations  did  not  attach  until  the  plaintiff 
was  compelled  to  pay  the  note.     Oravee  v.  Johneon  (Conn.),  1<S8. 

3.  , to  vary  Indorser's  liability  —  BMrger  —  ooDateral  aeoarlty.]    The 

defendant  indorsed  to  C.  a  promissory  note,  which  C.  afterward  in- 
dorsed to  the  plaintiff.  At  the  time  of  the  transfer  to  C.  the  note  was 
secured  by  a  mortgage  to  the  defendant,  and  C.  had  foreclosed  a  sabse- 
quent  mortgage  of  his  own  on  the  same  premises,  and  bought  in  the 
property.  HM,  that  evidence  wss  competent  to  show  that  it  was  agreed 
between  the  defendant  and  C,  at  the  time  of  the  transfer  of  the  note  to 
C,  that  C.  was  buying  to  relieve  his  property  of  this  Incumbrance,  and 
was  to  be  subrogated  to  all  the  defendant's  rights,  and  that  defendant  was 
not  to  be  in  any  manner  liable ;  and  also  Tuld  that  there  could  be  no 
recovery  on  the  note,  as  the  debt  was  merged,  the  transfer  of  the  note 
carrying  the  mortgage  with  it.    McCaUum  v.  Jcfbe  (Bast.),  84 . 
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0.  Bx^outioii  by- agent]  A  note  in  ordinarj  form,  '*we  promise  to  paj/' 
WB8  signed,  "  Samuel  L.  Keith»  President,  Chicago  Ready  Roofing 
Go.,**  and  at  the  left  was  signed,  '*  W.  H.  Kietiinger,  Secretary/'  and 
bore  the  seal  of  the  company.  JSM,  that  evidence  was  competent  to  show 
the  incorporation  of  the  company  and  the  character  of  its  bnsiness.  Sean-- 
lanv.KeUhQll.ieS^. 

%  nmnd  —  fiotitiofiis  payee.]  Where  one  is  indaced  by  the  false  andl 
frandolent  representations  of  another  to  draw  a  bill  to  the  order  of  a  third  ^ 
person,  known  to  the  drawer,  and  present  to  his  mind  at  the  time  as  the- 
payee,  a  bona  fide  transferee  cannot  recover  without  the  genuine  indorse- 
ment of  such  payee,  although  the  payee  was  ignorant  of  the  transaction^ 
JToAn  ▼.  WatkiM  (Kans.).  886. 

8. .]  Where  one  is  induced  by  false  and  fraudulent  representations  to 

draw  a  bill  to  the  order  of  a  fictitious  person,  supposing  him  to  be  real, 
and  delivers  the  bill  with  the  instructions  to  deliver  it  to  the  payee  on 
receiving  a  mortgage  security,  and  the  fraudulent  receiver  negotiates  the 
bill  to  an  innocent  purchaser,  the  drawer  is  liable.  Id, 

9.  Negotiability  —pcoviflloii  for  attorney's  lise  —  power  to  hasten  mator^ 
ity.]  A  promissory  note,  conditioned  to  pay  expenses  of  collection,  in-- 
duding  attorney's  fees,  and  giving  the  payee  power  to  declare  it  due  at 
any  time  he  may  deem  it  insecure,  is  not  negotiable.  Morgan  v.  Bdwarda 
(Wis.),  781. 

10.  j  A  written  provision  to  pay  a  certain  sum  of  money  at  a  oer- 
tain  time  to  the  order  of  another,  but  Joined  with  a  stipulaticm  concern- 
ing the  title  to  property,  and  promises  in  respect  to  the  same,  and  a  war- 
ranty as  to  the  pecuniary  responsibility  of  the  promisor,  is  not  negotiable. 
ESUam  V.  Saho^fm  (Kans.),  818. 

11.  WhiMi  binding  partnership.]  Where  one  partner  makes  his  own  note  to 
his  own  order,  and  indorses  it  individually,  and  in  the  firm  name,  to  an 
innocent  purchaser,  appropriating  the  proceeds  to  his  own  use,  the  firm 
will  be  liable  thereon  to  the  holder.    Redlan  v.  ChurehiU  (Me.),  846. 

1&  Payment.]  A  Nashville  bank  discounted  a  note  indorsed  by  a  Kaozville 
bank  and  the  defendant,  and  made  for  the  benefit  of  the  Knoxville  bank. 
The  banks  were  regular  correspondents  of  each  other,  and  settled  their 
accounts  monthly.  At  maturity  the  Nashville  bank  sent  the  note  to  the 
Knoxville  bank  with  instructions  to  collect  and  credit,  and  the  latter, 
being  in  funds,  although  insolvent,  and  failing  two  days  later,  entered  the 
amount  due  to  the  credit  of  the  Nashville  bank.  BM  a  payment;  releas- 
ing the  accommodation  indorser.  FKnt  National  Batik  of  IfashviUe  v. 
McClung  (Lea),  66. 

13.  Transferred  as  collateral  security.]  A  negotiable  note,  transferred  by  the 
payee  before  maturity  as  collateral  security  for  an  existing  debt  anc. 
future  advances,  is  subject  to  equities  between  maker  and  payee  at  the 
time  of  transfer.    Biehardmm  v.  Biee  (Baxt.),  90. 

Clieck  on  wager.]  See  Waoms,  189. 

Vol.  XL  — 107 


«50  INDEX, 

NOTES. 

Action —  what  in  final — peraonal  UabilltT^  of  offioer,  IfiBlL 

AttoriMy  —  diflbarment  for  libel  on  Jadge,  64S. 

Oarrltr — saccoaaiTe  —  presamption  as  to  liability,  457« 

Oximiaal  law — accomplice  in  incest,  789. 

attempt — solicitation,  656. 
drunkenness  as  excuse  for  crime,  060. 

false  pretenses —  "  ordinary  pradence,**  75. 

obtaining  satisfaction  of  debt^  KM* 
larceny — of  dog,  83. 

what  constitutes,  568. 

I>Md— deliYeiy,217. 

ZMbMob— "manufactory,'*  etc,  446. 

BttMOMBl — conTeyaaee  by  implication  — right  Ufltow,  881. 

underground  drsia,  687. 

Bknlheiit  dnnuilii  —  taking  land  alrea^  condemned  for  another  public  mebMb 
Bvidsooe — parol,  to  correct  will,  202. 
Landlord  and  tenant — emblements,  06. 
Umilatlon —  statute  of  —  acknowledgment,  160. 
I — divorce  —  **  extreme  cruelty,*'  468. 
and  senrant —  course  of  employment,  226. 
NegUgenoo — contributory — infant  trespasser.  667. 
Parent  and  oHfld — right  of  third  person  to  custody  of  chHd,  887. 
Patent— liability  of  right  in,  to  execution,  128. 
Praotloal  Jokes,  501. 

Sale  —  of  articles  to  be  manufactured  —  title — deliTeiy,  178. 
sewing-machine  on  rental,  21, 

Settlenent  —  ante-nuptial,  622. 

Sunday  —  necessity  —  running  railway  trains,  418. 

Trust  —  uncertainty,  788. 

NOTICE. 

Of  Uen — oonstmction.]  Defendant  drew  a  deed,  and  as  notny  paUSo  took 
the  acknowledgment  of  its  execution,  and  also  drew  notes,  exeented  by 
the  grantee  for  the  unpaid  purchase-money.  Four  years  afterward  ha 
bought  the  premises.  Hlddj  that  he  was  not  chargeable  \jj  tiieaa  facts 
with  notice  of  the  vendor's  claim  and  Uen  for  unpaid  pnrchase.  monsy. 
WhUe  V.  FMer  (Ind.).  287. 

Of  aooeptanoe.]    See  QuARAirrT,  270. 

Of  "vioiousness.]    See  AirnrAL,  448. 

JudldaL]    See  Evidbnce,  830. 

See  Bank,  218. 

NUISANCE. 
L  Liberty  pole  —  damages — remoteness.]    A  liberty  pole  in  a  dty  ■treei  it 
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WMt  neceesarily  a  nnleaiioe,  and  if  aotmd  and  prqpetlj  secured  and  pro- 
tected, itfl  breaking  by  an  extraordinary  wind  and  injuring  a  person  is  Um 
remote  for  recovery.    Oiiy  of  AUegheny  v.  Zimrn&cmanjpemi.^  649. 

8.  SbiQgliter-lioase.]  A  slaughter-house  in  a  town  is  not  per  m  a  nuisance, 
but  may  be  enjoined  when  shown  to  be  unavoidably  ofibnsiYe  and  iijuzl- 
ous.    Pruner  v.  Pendleton  (Va.),  788. 

RtogMUiy.]    8»  Gbimihal  Law,  64. 

Bee  MuniGiPAii  Oorfobation,  1. 

OATH. 
8u  CBnffiNAL  Law,  686. 

OFFICE  AND  OFFICER. 

1.  Oountir  tTCMnmr  ^-noney  lost  fay  hSkan  of  banlL]  A  county  treasom; 
deposltiag  the  public  funds  In  a  savings  bank  of  good  standing,  is  not 
liable  for  their  loss  by  the  subsequent  figure  of  the  bank.  Topk.Countff 
y.  WaUon  (S.  C),  676. 

2.  ZNsaliillty — quallfioation  after  election.]  One  who  was  disqualified  un. 
der  the  Constitution  to  "  hold  office ''  at  the  time  of  his  election  is  eligible 
if  the  disability  was  removed  before  the  issuing  of  the  oertiflcate  and 
taking  possession  of  the  office.    PfVieU  ▼.  Bidtfard  (Kans.),  801. 

PwiQMl  ]|#biU^  of  officer.]    8e$  Abatbhbnt,  146. 

ORDINANCE. 
Bee  MnnioiPAL  Corporation,  66. 

PARENT  AND  CHILD. 

Onstody  of  child-- il|^  of  thM  peraonsj  Parents,  beingpoor,  orally  gave 
their  daughter  at  birth  to  the  mother's  sister,  who  well  cared  for  and  kepi 
it  five  years  and  a  half.  The  father  having  acquired  wealth,  the 
mother  having  died,  applied  for  the  child.  The  father  was  neither  un- 
kind  nor  immoral,  but  exhibited  *'a  coldness,  a  lack  of  energy,  and  a 
shiftlessness  of  dlsporition,".and  proposed  to  put  the  child  with  his  sister 
and  mother,  who  had  never  seen  it,  the  child's  mother  having  been  dis* 
owned  or  repudiated  by  the  father's  father.  Hdd^  that  the  applicatioB 
must  be  denied.    Ohaptky  v.  Wood  (Ejtns.),  821. 

PARTNERSHIP. 

1.  What  oonstltales — loan  for  profits.]  H.  agreed  to'*  loan  and  advance* 
to  M.  and  L.,  under  the  firm  name  of  N.  Bros.,  $6,000,  from  time  to  time, 
as  the  business  might  require;  the  money  to  remain  a  permanent  fund  not 
less  than  one  year  nor  more  than  five  years.  In  consideration  of  this,  N. 
Bros,  agreed  to  devote  their  time  and  skill  to  the  business,  to  keep  ac- 
counts, open  to  H.'s  inspection,  and  pay  him  semi-annually  three-fifths  of 
the  profits,  guaranteeing  that  they  should  amount  to  at  least  $3,000  annu- 
ally.   For  security  H.  was  given  a  lien  on  all  the  firm  property.    The 
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Agreement  migbt  be  oontinned  bj  H.  for  ten  jeam.  N.  Bros,  ware  to 
contract  no  debts  outside  the  business,  and  not  to  draw  on  tlie  firm  piop> 
erty  except  for  necessary  support.  A  Tiolation  of  the  contract  was  to  be 
"  regarded  aa  an  end  of  the  loan/'  and  H.  might  then  seise  all  the  firm 
property  to  satisfy  his  advances.  Held,  that  H.  was  a  partner  as  to  third 
persons.    BimnfiM  v.  HaiglU  (Wis.),  770. 

2.  Participation  in  rsoelpts  of  hotol  as  rent.]  Where  one  merely  hired  the 
use  of  another's  hotel  from  day  to  day,  paying  daily  a  sum  equal  to  one- 
third  of  the  gross  receipts  and  gross  earnings,  hM  no  partnendiip* 
B6§ehitr  ▼.  Bwh  (Mich.),  465. 

See  Nbootiablb  Ikbtbuiobnt,  845. 

PATENT. 

T4aMHty  of  right  in,  to  eKoontion.]  The  right  of  an  inventor  in  his  patont 
may  be  reached  and  sold  upon  proceedings  supplementary  to  ezecntloD. 
Pauifie  Bank  v.  BMnmm  (C^l.),  12a 

PAYMENT. 
See  Nbootiablb  Instrxtmbnt,  66. 

PENSION. 

lise  reoovared  back — agency.]  Whero  an  agent  takes  from  a 
pensioner  a  fee  in  excess  of  the  statutory  allowance  for  obtaining  his  pen- 
sion money,  the  pensioner  may  recover  the  excess  from  him,  althoogh 
both  parties  acted  innocently  and  the  agent  has  paid  the  amount  to  his 
prindpaL    Smart  y,  F%^  (Me.),  856. 

PERCOLATION. 
See  Water  aitd  Watsb-ooubsb,  487. 

PERJURY. 
See  CnnnNAL.  Law.  626. 

PLEDGE. 
See  AoENCT,  818. 

PRACTICAL  JOKE. 
See  CONBIDBRATION,  588L 

PRESUMPTION. 
See  Criminal  Law,  86. 

PROFANITY. 
See  Criminal  Law,  64. 
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PROMISSORY  NOTE. 

HoB-iMgotbilito  —  MiiittieB  iMtween  iMurtiM.]  The  maker  of  a  non-negotiable 
note,  although  it  was  made  for  the  accommodation  of  the  payee,  to  enable 
him  to  borrow  monej  on  it,  may  defeat  a  recovery  by  one  to  whom  it  haa 
been  aasigned  for  value,  by  showing  the  want  of  oonsideTatlon.  WetUr  ▼• 
EJOeif  (Penn.),  670. 

See  Nbootiablb  Iitbtrumhiit. 

PROZDCATB  AND  RBMOTB  GAUSBi 
866  Nb&ligsncb.  280. 

PUBLIC  POUCY. 
Bee  Waoer,  189. 

QUALIFICATION. 
Wm^dBo^wi^eiLeMtm^    5m  Officb  and  OmoBB,  80t« 

RAPE. 
See  Crikinal  Law,  86. 

REPLEVIN. 
See  SuiTDAT,  476. 

RES  GESTiB. 
Bee  Crdccnal  Law,  112. 

RESPONDEAT  SUPERIOR 
Bee  NseLioHNCB,  812. 

RIOT. 
See  Inburancb,  629. 

RIPARIAN  OWNEa 
fEHglii  to  lot.]    Bee  Watsb  aitd  Watbr-ooursb,  196, 880. 

SALE. 

L  OondUonal — title  as  to  orsdltora  of  vendee.]  Where  gooda  are  deliy. 
ered  npon  lease  to  be  paid  for  by  inatallmenta,  the  title  to  remidn  in  the 
▼endor  antil  fall  payment,  the  judgment  creditors  of  the  vendee  may 
aeiie  the  same  for  their  claims.  Brunewiek  4h  BaUce  Company  ▼.  Hoovef 
(Penn.).  674. 

&  Of  article  to  be  mannfaotored  —  title  —  delivery.]  Where  one  con  tracted 
for  articles  to  be  manafactured,  and  to  pay  the  price  partly  in  installments 
during  the  progress  of  the  work,  and  the  balance  on  completion,  and  the 
manafacturer  fraud alently  representing  that  the  work  was  substantially 
completed,  obtained  the  price  in  full,  without  delivery,  and  then  made  an 
assignment  in  insolvency,  held,  that  title  had  not  passed  as  against  credit, 
ors.     Shaw  v.  SmUh  (Conn.),  170. 
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8.  Ofoolbitobeloflltd  — dAliTory.]  A  oontncl  that  all  the  oolta  to  be  f (»MI 
hj  oertain  maree  told  by  A.  to  fi.,  and  kept  in  A. 'a  atablea  under  B.'a  eara, 
weie  to  belong  to  B.,  is  a  valid  contract  of  sale,  and  not  void  aa  agunat 
ereditora  for  want  of  delivery.    Butt  v.  JSutt  (Conn.),  165. 

4i  DattTery  —  change  ofpnaieMinn]  The  defendant,  in  the  employment  of 
M.  on  hia  farm,  agreed  to  bny  of  M.  a  horse  then  on  the  iarm  and  apply 
his  wages  to  the  payment.  Two  years  afterward  M.  sold  and  delivered 
the  horse  to  him,  taking  his  receipt  in  fall  of  wages  earned  In  payment. 
The  defendant  oontinned  in  M.'s  employment  on  the  farm*  the  horse  r^ 
mained  in  M.'s  stable,  the  defendant  taking  care  of  it,  breaking  it  and 
shoeing  it,  paying  M.  for  the  feed.  EM,  that  title  did  not  pass  as  against 
M.'s  creditors.    HuU  v.  Sifftwrth  (Oonn.),  167. 

i.  Judicial  —  caveat  enqitor.]  One  pnzohased  land  on  a  foreclosure  sale, 
relying  on  a  recorded  saUafaction  of  a  prior  mortgage.  Iisafning  that  tha 
satisfaction  was  forged,  she  refosed  to  complete.  /fM,  that  she  sikonld 
not  be  compelled  to  comply,  unless  the  validity  of  the  title  should  first 
be  legally  and  Judicially  estoblished.  (Ht^  qf  Oharietton  v.  Blohme  (&  C.)» 
690. 

0i  Iisasa  d  organ.]  An  organ  was  delivered  on  a  written  agreement  for  a 
specified  "  rent,"  part  of  which  was  paid  in  a  melodeon  delivered  l^  the 
vendee,  and  part  in  a  note  executed  by  him,  payable  in  about  two  years, 
"  with  the  understanding  that  if  I  shall  have  punctually  paid  all  said 
rent,  I  shall  be  entitled  to  a  bUl  of  sale  of  the  organ,  and  if  I  fkil  to  pay 
any  of  said  rent  when  due,  all  my  rights  herein  shall  terminate,  and  sbid 
H.  may  take  possession  of  said  organ."  The  organ  having  been  returned, 
hdd^  that  no  action  could  be  mainteined  by4he  vendor  on  the  note,  the 
transaction  being  ^not  a  lease,  but  a  conditional  sale.  Wne  v.  Balb&rU 
(Conn.X  170. 

7.  Renlal  of  sewing  manhfaai]    A  contrast  to  **  rent "  a  sewing  machine,  for 

a  certain  whole  sum  payable  at  the  expiration  of  fifteen  months,  with 

interest  after  maturity,  the  title  to  the  machine  until  payment  to  remain 

in  tiie  lessor,  and  the  lessor  to  have  the  right  of  velaklQg  on  d^alt  of 

payment,  is  a  sale,  and  is  valid.    Singer  MoMtfaehtring  (hmpanjf  v.  OoU 

(Lea),  80. 

J3eo  AoBNGFT,  775 ;  Statdtb  of  Frauds. 

80HOOL8. 

iSw  COHSTiTUTIOWAL  LaW,  106. 

SENTENCE. 
Oriwitatton.]    See  OoNvrmrnoNAL  Law,  406. 

See  Crimhtal  Law,  604 

SETTLEMENT. 
Ante-nuptiaL]    See  Deko«  617 ;  Will,  646. 
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1*  Oharft  that  mMciunit  hM  •anootod  morlgagw.]  FkImIj  to  eharge  that  a 
menikaiit  has  executed  a  chattel  mortgage  la  not  actionable  par  m,  and 
special  damage  cannot  be  predicated  of  sach  a  chaige  withoat  explicit 
proof  connecting  it  therewith.  IfevbM  ▼.  Hie  J,  2i.  Bradtirut  d  8on^ 
{Mi.),  426. 

SL  PkMleged  oommuiicalion*]  The  report  of  a  committee  of  a  lodge  of  Odd 
Fellows,  recommending  the  expulsion  of  a  member  for  false  swearings 
made  in  accordance  with  the  rales  and  customs  of  the  order,  and  published 
in  a  pamphlet  account  of  the  transactions  of  the  lodge,  for  the  use  of  the 
members,  according  to  the  ordinary  practice^  is  prima  fade  piifileged. 
XMsptOHek  ▼.  IBagU  Lodge  (Kans.),  816. 

3*  ''bad  moral  oharaoter."]  To  prevent  a  town  superintendent  of  schools 

from  licensing  an  applicant  aa  a  teacher,  persons  interested  in  the  school 
inqnestion  represented  to  the  superintendent.  In  a  petition  and  affidaTlt^ 
ttiat  the  applicant  was  a  person  of  bad  moral  diaracter  and  unfit  to  haye 
diaige  of  a  school.  Being  sued  by  him  for  libel  they  justified,  and  showed 
that  he  was  habitually  proftoe  and  a  Sabbath  breaker.  Ifeld,  (1)  that  the 
Justification  was  diade  out ;  (3)  tliat  the  communication  was  privileged. 
FftMnofi  Y.  Mabee  (Mich.),  477. 

STATUTE. 

1.  Ohaiity,  public — masonio  lodge.]    A  masonic  lodge  is  not  a  public  cliar- 

itable  or  benevolent  institution.    Bangor  v.  Maeonie  Lodge  (Me.),  309. 

2,  CkmstmotloiL — '<ma]ioai''J    The  defendant  shipped  hogs,  taking  a  bill  of 

lading,  got  a  discount  of  his  draft|on  the  consignee  with  the  bill  of  ladings 
as  collateral  security,  and  afterward,  and  before  the  presentation  of  the 
draft,  collected  pay  for  the  hogs  on  the  consignee.  The  lender  recovered 
judgment  against  him  on  an  allegation  of  fraud,  and  he  was  imprisoned 
under  it  Hetd,  that "  malice"  was  the  *'gist  of  the  action,''  within  the 
meaning  of  the  statute  of  dvil  imprisonment.  JF%Ni  National  Bank  of 
mora  V.  BurkeU  (111.),  909. 

OOBSkl^piOlloll.]  8^  LlXITATION,  890. 

/890OOIITBACT,  720 ;  Crimihal  Law,  694;  Bmihknt  Domain,  743:  Watbr  ani> 

Watbm-coubsb,  880. 

STATUTE  OF  FBAUD& 

1.  Qoanuitj.]  A  guaranty  by  a  debtor  of  a  note  to  a  third  person  turned  out 
for  his  debt  is  not  within  the  statute  of  frauds.  Eagle  Mowing  d  Reaping 
MaeMme  Oompang  v.  ShaUuek  (Wis.),  780. 

8.  Memorandom  —  dgned  fay  agent]  A  memorandum  of  sale,  written  by  a 
vendor  in  his  book,  and  signed  by  him,  and  by  the  purchaser's  agent  in 
his  own  name,  held,  a  valid  contract,  not  to  be  varied  by  parol.  Wiener 
V.  Wkipple  (Wis.),  776. 

3. snflUenoy   oC]    A  memorandum  signed    by  A.  alone,  whereby  he 

agrees  to  furnish  B.  with  a  specified  quality  of  ice,  at  a  specified  price 
per  ton,  but  not  specifying  time  of  delivery  or  of  payment,  is  sufficient 
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inder  the  Btatate  of  frauds,  and  not  to  be  varied  bj  parol  proof  of  tbe 

agreement  for  partloalar  time  of  delivery  or  pajment.     WUUami  T.  Afr- 

iMM  (Me.),  868. 

See  Fraud. 

STATUTE  OF  LIMITATION. 
See  Limitation. 

SUNDAY. 

1.  Oanying  oattle  on.]  It  ia  lawful  for  a  common  carrier  to  transport  cat- 
tle on  Sunday.  Philadelphia,  Vnimington  and  BaUmore  BMroad  Oem- 
pan/If  V.  Lehman  (Md.),  415. 

■X  Oontraot  on — when  oompleteii]  On  Sunday  two  parties  agreed  on  the 
terms  of  sale  of  a  yoke  of  oxen,  subject  to  the  purchaser's  inspectkxi  of 
the  oxen  and  satisfaction  with  them.  The  next  day  the  purchaser  In- 
spected the  oxen,  approved  and  took  them,  and  left  a  part  of  the  price  at 
the  vendor's  house.    /r«2(l  a  valid  sale.     Mbeeleffr.  Vanhoaeer  (Lem^9t, 

3.  —  rattfioatloii  —  replevin.]  Replevin  lies  for  a  horse  sold  and  de- 
livered on  Sunday,  although  the  contract  was  ratified  on  a  week  day. 
Winfleld  v.  Dodge  (Mich.),  476. 

A>  ICortgage  on.]  A  mortgage  executed  on  Sunday  Is  not  void  either  at  eom* 
mon  law  or  under  a  statutory  prohibition  of  the  exercise  on  that  day  of 
acts  in  the  "ordinary  calling"  of  the  dtlien.  HeUame  v.  Abarerombie 
(S.  C),  684. 

6.  Necessity —  selling  cigars.]  Selling  cigars  on  Sunday  is  not  a  work  of  ne- 
cessity.    MueOer  v.  State  (Ind.),  245. 

SURETY. 

JPovaolosing  ooDateml  mortgage  before  paymont  —  bar.]  A  surety  secured 
by  a  collateral  mortgage  may  foreclose  it  before  paying  the  debt  to  the 
principal,  and  for  the  whole  amount  of  his  liability,  although  the  creditor 
has  obtained  judgment  for  less.    ffeUatM  v.  Aberenmbie  (S.  C  \  684. 

See  Bank,  239;  Limitation,  23;  Mabbiagb,  705. 

SURFACE  WATER 
See  Watbb  and  Water-coursh,  619. 

SURVIVORSHIP. 
See  Mabbiagb,  50* 

TAXATION. 

Telegraph  line.]    A  telegraph  line  Is  taxable  as  real  estate,  although  it  has 

paid  a  privilege  tax.    Wedem  Union  Telegraph  Company  v.  State  (Baxt.), 

99. 

See  Constitutional  Law,  ©06. 
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TELEGRAPH. 

Damages — ii^ary  to  faalinga.]  A  telegraph  oompanj  la  liable  for  li^iaiy  to 
the  feelings  of  a  son  by  willful  neglect  to  deliver  to  him  a  message  an- 
noondng  the  death  of  Ids  mother,  whereby  he  was  pxeyented  from  attend- 
ing her  funeral.  80  BeUe  r.  Wettem  Union  Telegraph  €hmpan§f  (Tex.),  805. 

See  Tazatiok,  99. 

TRUST. 

Illegal  for  moflrtalnty.]  A  devise  in  trust  to  build  a  free  sehool-honse,  and 
extend  the  education  of  poor  cliildren»  is  void  at  law  for  onoertainty. 
SUmeOreei  r.  Xhglc  (Va.),  781. 

SeoIaralioB oC]    SeeDKMD^  755. 

UNDUE  INFLUENCE. 
8ee  Fraud,  81. 

USURY. 

1.  Oommlssioas  for  adranoes.]  A  contract  to  pay,  as  commissions  to  a  commis- 
sion merchant,  two  per  cent  in  addition  to  legal  interest,  for  moneys  ad- 
vanced, is  Qsarions.    Stark  v.  Sperry  (Lea),  47. 

2« .]  Charging  interest  on  monthly  balances,  according  to  the  costom  of 

stock-broker,  does  not  constitate  asnry.    ffakh  v.  Daugkm  (Conn.),  164. 

3.  Bl|^t  of  pmrahaser  In  banknq^toy  to  plead.]  A  purchaser,  at  a  sale  by  an 
assignee  in  bankrupt^^,  of  land  subject  to  a  mortgage  of  which  he  has 
notice,  cannot  set  up  usury  against  the  mortgage.  ISanee  v«  Chregcry  (Lea), 
41. 

VESTED  RIGHTS. 
See  CoaxvrrrxmovAL  Law,  6O1. 

WAGER 

1.  ''Oame" — publlo  policy  —  ofaeoic  —  bona  fide  holding.]  A  wager  as  te 

whether  an  execution  can  be  collected  iB*oot  "  gaming,"  nor  a  wager  upon 
a  "game/'  but  is  void  as  against  public  policy,  as  between  the  original 
parties,  but  valid  as  to  a  bona  lide  transferee  of  a  check  given  therefor. 
Boughner  v.  Meyer  (Colo.),  189. 

2.  On  hono-raoe.]  A  wager  on  a  horse-race  is  void  as  against  morals  and  pub- 

Uc  policy.    OridXey  v.  Dom  (Cal.),  110. 

WAIVER 
Bee  Insubavcb,  295. 

WATER  AND  WATERCOURSE. 

1.  Oontraot  for  sale  of  land  —  boundary  on  stream.]  On  a  contract  for  a  sale 
at  a  fixed  price  per  acre,  of  land  bouoded  on  the  side  of  a  river,  and  fol- 
lowing the  meanderings  of  tbe  river,  the  river  being  navigable  only  for 
flatboatsand  rafts  at  high  water,  the  vendee  is  bound  to  pay  only  for  the 
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WATER  AND  WATEB^OUBSE  —  OtmUnuM. 

land  extending  to  k>w-w«ter  maaek  and  the  takndB  between  4hat  and  the 
oenter  of  the  stream,  and  not  for  the  land  under  ordinary  water.  Mlbert 
▼.  Bdeng  (Lea),  06. 

2.  JHwmxtkDg  spring  —  peroolation.]  One  maj  not  divert  a  spring  on  his  land 
to  the  injury  of  a  prior  appropriator  to  whom  the  water  nataralij  oomes 
through  a  creek  bj  percolation  from  the  spring.  8iraU  v.  Brown  (Nev.), 
497. 

3  Fonllng  stEMon — tqlnqr  to  land.]  In  working  a  coal  mine  ihp  dele^Ldant 
caused  the  debrii  to  be  deposited  in  a  natural  stream  of  water,  and  the 
same  in  the  rainy  season  was  carried  and  left  on  the  plaintiff's  land  by  tbe 
natural  flow  of  tlie  stream.  Ifdkt,  that  the  defendant  was  liable  for  the 
injury.    BMnton  v.  Black  Diamond  Goal  Company  (Cal.).  118. 

4.  lf*^not'A"  against  foaling — Joint  wron|f-docrs.]  The  defendant,  proprietor 
of  a  slaughter-house  on  a  stream,  had  for  eight  years  been  in  the  habit 
of  discharging  the  blood  and  offal  into  the  stream.  Other  persons,  pro- 
prietors of  slaughter-houses,  breweries,  soap  factories  and  the  like,  also 
discharged  the  refuse  of  their  esteblishmente  in  like  manner.  The  effect 
was  to  damage  the  plaintiff,  proprietor  of  a  flour  •mill  which  had  been  for 
thirty  years  estoblished  lower  down  the  stream,  by  rendering  the  water 
offhnsiTe,  tainting  the  air,  aadinjuflng  the  healtii  of  his  operathree. 
JMt,  Uiat  the  defendant  should  be  joined.  Wcodpearv.  Soht^fin' (MdX 
ilO. 

§.  Aftpaslan  owasrie  jd|^  to  ioe  in  aawifabia  sfevier.]  A  riparian  owner  on 
a  naTtgable.slieam  has  no  superior  «lglit  to  tiM  iqe  iosmed  la  It  opposite 
his  land,  but  it  belongs  to  the  first  appropriator.  Wood  ▼.  tbwUr 
(Eans.),  880. 

6.  Statute.]  A  riparian  owner  on  a  nayigable  river  owns  only  to  the  bank,  and 
his  ownership  is  not  extended  to  the  center  by  a  stotute  declaring  the 
river  non-navigable.    Id» 

7. .]    A  riparian  owner  on  a  navigable  stresm  above  tide-water  owns 

the  ioe  formed  in  it  opposite  his  land  to  the  center.  Waakington  lee  Com- 
pany V.  Sfiortall  (111.),  196 . 

8.  Soxfpce  water —pbstmctloiiDC]  The  parties  owned  a^jaoeptloto  on  a  street. 
Surface  water  naturally  and  usually  accumulated  in  the  street  in  front  of 
the  plaintiff's  lot,  and  sometimes  ran  off  through  a  natural  depression  over 
defendant's  lot  and  other  low  land  to  a  river.  Defendant  built  a  house  on 
his  lot,  filling  in  the  lot  and  grading  it  up  to  the  level  of  the  sidewalk  on 
the  street,  thereby  cutting  off  the  flow  of  the  surface  water  and  causing  it 
sometimes  to  flow  on  plaintiff's  lot  and  flood  his  cellar.  jffM,  that  no  ac- 
tion would  lie  therefor.    BarkUy  v.  WUcox  (N.  Y.).  519. 

See  EviDSNGB,  880. 

WILL. 

1.  D«vise  —  subsequent  limitation.]  A  testetor  devised  his  whole  estete  to  M. 
in  fee-simple  absolute.  By  a  subsequent  clause  he  provided  that  if  M. 
should  die  intestote,  the  whole  estete  should  go  in  a  diflbrent  line.    Hdi^ 


INDEX.  859 

WILL— ConHnued. 

that  M.  took  abfM>lutel7,  the  limitation  oyer, dependent  on  a  condition  onbee- 
qnent,  being  void.    Moore  ▼.  Sanders  (S.  C),  708. 

1.  Parol  eividanoe  to  oorraot.]  The  plaintiflTs  complaint  stated  in  snbBtanoe 
that  the  testator  had  borrowed  monejr  of  his  wife,  to  bujr  the  "  north-east 
quarter  of  the  soath-east  quarter  "  of  a  section  of  land,  agreeing  to  deyise 
the  land  to  her  for  life  with  remainder  to  her  children  ;  that  he  ezecated 
his  will,  intending  to  conform  to  that  agreement,  bat  by  mistake  the  will 
described  the  land  as  the  *' north-east  quarter  of  the  south-west  quarter/' 
and  that  he  owned  no  such  land,  and  no  other  land  than  the  lot  misde- 
scribed*  BM^  that  parol  evidence  of  such  fkcts  was  inadmissible.  Judjf 
▼.  6WMt(Ind.\289. 

8.  Revocation  —  «  mntUatlon."]  A  statute  ''provided  that  no  will  shall  be  re- 
voked unless  the  testator  shall  destroy  or  "mutilate  "  the  same.  *  A  testa- 
tor drew  pencil  lines  across  his  signature,  with  intent  to  revoke^  but  left 
the  signature  still  legible.  Held  a  *'  mutilation.**  Woo^  v.  PaUon 
(Ind.),  969. 

Oontraot  to  maka.]  5m  Contract,  605. 

See  Mabbiaob,  187,  646 

WITNESS. 
See  Criminal  Law,  787  ;  Eyidkncb,  880. 

WOMEN. 
See  CoNSTinmoNAL  Law,  13S. 

WORDS. 
•<  Appurtananoss."]  See  Dkkd,  877,  681. 
'*  Bad  moral  oharaoter."]  See  Slander  and  LtRsL,  477. 
**  Ooaaa  to  bo  operated."]  See  Insttrance,  68. 
*'  Fldnolary  oharaoter."]  See  Bankrxtftct,  890. 
"BCaUoe."]  See  Statute,  300. 
*'Oame.*']  See  Waoer,  180. 
"  Manqfiwturing  establishment."]  See  Inburancs,  440. 

Mutflatlon."]  See  Will,  968. 

Neoesslty."]  See  Sunday,  946. 
'*  Ordinary  pradenoe.*']  See  Criminal  Law^  71. 

Pkenises."]  See  Insurance,  440. 

PahHo  oiiaxtty.'^  See  Statuti^  868. 
«<  Rights  and  franohises."]  See  Eminent  Domain,  748. 
MRiot."]    See  Insurance.  690. 
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3  bias  Qba  am  ad? 


